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IN  THB 


Court  of  KING'S   BENCH, 


IN 


Hilary  Term, 


Id  the  Twenty-Diotb  Year  of  the  Reign  of  George  IlL 


MeWBURN  against  LaNGLEY.  Friday, 

Jw.  tSd. 

^HAMBRE  shewed  cause  against  a  rule  for  judgment  as      \niere  the 

in  case  of  a  nonsuit.     The  plaintiff  had  carried  down  his  plaintiff  had 

cause  for  trial  at  the  last  spring  assizes,  when  it  was  made  a  the  rccordT» 

remanet  by  the  defendant's  consent  on  certain  conditions:  one  trial,  when  tho 

•  cause  wsa 

of  which  wasy  that  Sir  J.  Pennyman,  one  of  the  plaintiff's  wit-  made  a  re- 

oesses,  should  be  examined  on  interrogatories.     Afterwards,  on  y^*^^,***® 
an  application  being  made  to  him  for  that  purpose.  Sir  J,  Penr  coiueiit,  the 
nyman  refused  to  be  examined,  and  informed  the  plaintiff  that  {^^ejad*^^ 
be  would  not  even  attend  at  the  next  assizes.    Just  before  the  mcnt  as  m 
last  summer  assizes,  the  plaintiff's  attorney  told  the  defendant  guif  fo/n°J°' 
that  the  cause  would  be  tried  at  the  ensuing  assizes,  by  which  the  carrying  it 
defendant;  insisted  be  was  not  bound,  no  formal  notice  of  trial  timc"beau]u« 
having  been  given.     Chambre  contended  that,  as  the  plaintiff  tl>ei4G.  $.  c. 
had  complied  with  the  terms  of  the  14  Geo.  2.  c.  17.  by  carry-  ed  by^*? 
ing  the  record  down  to  trial  once,  the  Court  could  not  make  P^untifTs  car- 
this  rule  absolute;  and  that  the  defendant  might  himself  have  record  once.  ^ 
carried  down  the  record  the  second  lime.     King  v.  Pippett,  ante   t^  East.  546.] 
1  vol,  49^     And  he  observed,  that  it  was  owing  to  the  defend- 
aatV  refusing  to  accept  an  informal  notice  of  trial,  that  the  cause 
WdS  not  tried  at  the  last  assizes. 

Wood,  in  support  of  the  rule,  said,  this  case  was  distinguish- 
able from  that  of  King  v.  Pippelt;  for  there  the  plaintiff  was 
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nonsuited  on  the  first  trial,  and  was  out  of  court :  but  here  the 
plaintiff  never  was  out  of  court.  And  if  the  refusal  by  the  plain- 
tiff's witness  to  attend  the  trial  were  to  be  allowed  as  a  sufficient 
excuse  for  not  carrying  the  record  down  according  (o  the  prac- 
tice of  the  courty  it  might  be  used  as  an  engine  of  delay  in  a  va- 
riety of  oasesy  and  defeat  the  object  of  the  statute.  The  plaintiff 
might  have  subpana^d  him ;  and  if  the  witness  did  not  attend, 
he  might  have  proceeded  against  him  in  the  regular  way. 

Lord  KsNYON,  Ch.  J. — This  is  not  to  be  distinguished  from 
the  case  of  King  v.  Pippeit;  for  when  the  nonsuit  in  that  case 
was  set  aside  by  this  Court,  the  plaintiff  was  restored  to  the  same 
situation  in  which  he  was  before  he  was  nonsuited.  This  rule 
therefore  must  be  discharged :  and  as  the  defendant,  who  makes 
this  application,  was  the  cause  of  the  record's  not  being  carried 
down  the  second  time,  I  think  he  should  pay  the  costs  of  the 
motion. 

AsHHURST,  J.— of  the  same  opinion. 

BuLLER,  J. — ^The  defendant's  counsel  is  not  quite  correct  in 
saying,  that  in  the  case  of  a  nonsuit  the  plaintiff  is  out  of  court. 
1  remember  a  case  many  years  ago,  where,  on  a  motion  by  Mr. 
Morton  for  judgment  as  in  case  of  a  nonsuit.  Lord  Mansfield  sM, 
it  was  very  extraordinary  to  suppose  the  plaintiff  out  of  court 
when  he  is  nonsuited ;  for  if  he  is  nonsuited  by  a  mistake  of  the 
judge  at  the  trial,  he  could  not  afterwards  move  to  set  it  aside 
unless  he  were  in  court.  Now,  with  regard  to  this  case,  there  is 
a  determination  of  an  earlier  date'than  that  of  King  v.  Pippett^  to 
the  same  effect.  Such  a  case  is  not  within  the  act ;  for  the 
terms  of  it  are  complied  with  by  the  plaintiffs  carrying  the  re- 
cord down  to  trial  once.  After  that,  the  defendant  should  carry 
down  the  record  by  proviso :  and  if  he  had  done  so  in  this  case, 
no  inconvenience  could  have  happened ;  because  then  the  plain- 
tiff must  have  applied  to  put  off  the  trial  on  account  of  the  ab- 
sence of  a  material  witness. 

Grose,  J. — of  the  same  opinion. 

Rule  discharged  with  costs  (a). 

(a)  The  same  point  was  afterwards  determined  in  the  case  of  PorzeUiu  y.  Mad" 
dMA»,  in  C.  JB.    1  H,  Bl  Bep,  101.  ' 
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Leman  against  Goulty  and  Another.  Monday^ 

Jan,  36th. 

'TIHIS  was  a  rule  calling  on  the  plaintiff  and  the  Rev.  G.  The  spiritual 
-^    Sandbtfj  D.  D.  vicar-general  and  official  principal  of  the  pel  tlie  charcfa- 

episcopal  consistorial  court  of  the  bishop  of  Norwich,  to  shew  ^T*"*?"  ^*®  <*•" 

i_  V     r         L-i.- •        i_      11  .  i-.-x   t       liver  m  their 

cause  wbj  a  writ  of  prohibition  should  not  issue  to  prohibit  that  account,  bat 

court  from  holding  further  plea  of  the  matters  there  depending  ^?S^*  ^^^^ 
between  the  parties.  prietyofthe 

The  defendants,  who  were  churchwardens  of  Si.  Andrew^  ^"JSre  if 
Norwich,  were  cited,  on  the  26th  of  March  1788,  in  the  bishop's  they  uke  any 
court,  to  exhibit,  on  oath,  a  true  account  of  all  sums  of  money  ^il^unUm 
which  they  bad  received  and  paid  in  the  execution  of  their  office,  delivered  in,  it 
from  Easter  1787>  to  that  time.    At  a  subsequent  court,  held  j^^^ctlon  for 
the  29th  of  jtpril  following,  they  gave  in  their  accounts  verified  J'^^  ^  Pf^ 
by  oath.     On  the  18th  of  June,  objections  were  taken  to  two  granted  even 
articles  of  the  account;  one  of  6/.  lU.  6d.  for  lettering  and  ^^  »eoteiice. 
gilding  the  pew  doors ;  and  the  other  6/.  lOj.  charged  as  paid 
to  the  chief  constable,  and  not  relating  to  the  office  of  church- 
warden;  which  were  disallowed.    Then  they  were  admonished 
to  pay  12/.  If.  as  the  balance  of  their  accounts,  and  I5s.  4d. 
u  costs ;  and  for  not  appearing  at  a  subsequent  court  on  the 
23d  of  October  1788,  and  obeying  the  monition,  the  judge  pro- 
nounced them  contumacious,  and  excommunicated  them.     At 
a  coort  held  on  the  Ist  of  August  1788,  it  vstLS  alleged  (hat  the 
plaintiff  was  present  at  a  vestry  meeting  of  the  parishioners  of 
St.  Andrew's,  on  the  \2ih  of  March  1788,  when  the  church- 
wardens' accounts  were  produced  and  allowed,  and  that  the 
plaintiff  and  the  rest  of  the  parishioners  had  since  paid  the  sums 
rated  on  them ;  and  that  the  sum  charged  to  have  been  paid  to 
the  constable  was  an  annual  sum,  which  the  churchwardens  for  ^ 
ibe  time  being  appeared  to  have  regularly  paid.    The  suggestion 
stated,  that  it  appeared  to  the  judge  of  the  spiritual  court,  by  the 
account  delivered  in  by  the  defendants  on  the  29th  of  April,  that 
it  bad  been  allowed  and  approved  at  the  vestry  meeting. 

Mingay,  GMs,  and  Hoy,  now  shewed  cause,  and  admitted 
that  the  judg^  of  the  spiritual  court  had  done  wrong  in  pro- 
aoandng  the  sentence  which  he  had  given,  but  insisted  that 
that  was  a  matter  of  appeal,  and  not  a  ground  for  a  prohibition. 
It  appears  that  the  ecclesiastical  court  had  original  jurisdiction 

B  2  over 
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1789.  over  the  subject-mattery  and  that  a  sentence  has  been  pronounced^ 
after  going  through  the  regular  stages  of  the  proc^eedings  in  that 
court.  The  ground  of  the  application  seems  to  be  that  part  of 
GouLTY.  the  suggestion,  which  states  that  the  accounts  had  been  allowed 
by  the  vestry.  But  if  that  fact  be  true,  it  should  have  been 
pleaded  by  the  defendants  in  the  ecclesiastical  court ;  and  if  such 
plea  had  been  rejected,  or  if  the  fact  of  the  plea  had  been  de- 
nied below,  in  either  case  the  application  for  a  prohibition  would 
have  been  well  founded.  But  they  have  omitted  that  opportu- 
nity of  taking  advantage  of  such  a  defence.  And  this  is  not 
like  the  case  of  Adams  v.  Rudge,  17  Vin.  Jbr.  599.  8.  n.  (a); 
because  here  the  meeting  was  held  a  month  before  Easter^  when 
the  accounts  were  not  completed,  nor  could  they  consequently 
have  been  allowed. 

ParlridgBy  in  support  of  the  rule. — Although  the  spiritual 
court  had  original  jurisdiction  in  this  matter  to  compel  the  de- 
fendants to  deliver  in  an  account,  yet  they  had  no  authority  to 
pronounce  a  sentence,  or  to  take  any  farther  step.  But  they  have 
notwithstanding  taken  upon  themselves  to  examine  the  account, 
and  to  determine  what  articles  were  proper  and  what  unreason- 
able ;  and  by  so  doing  they  have  unquestionably  exceeded  their 
authority  (b). 

Law  and  Cooper j  on  the  same  side,  were  stopped  by  the  Court* 
Lord  KenyoHy  Ch.  J. — When  the  churchwardens  had  de* 
livered  in  their  accounts,  they  had  done  every  thing  which  the 
spiritual  court  had  a  power  of  enforcing.  There  was  then  an 
end  of  the  jurisdiction  of  that  court;  it  v^^s  fundus  officio.  The 
general  grounds  of  a  prohibition  to  the  ecclesiastical  courts  are 
either  a  defect  of  jurisdiction,  or  a  defect  in  the  mode  of  trial. 
If  any  fact  be  pleaded  in  the  court  below,  and  the  parties  are  at 
issue,  that  court  has  no  jurisdiction  to  try  it,  because  it  cannot 
proceed  according  to  the  rules  of  the  common  law  ;  and  in  such 
case  a  prohibition  lies.  Or  where  the  spiritual  court  has  no 
original  jurisdiction,  a  prohibition  may  be  granted  after  sentence. 
But  where  it  has  jurisdiction,  and  gives  a  wrong  judgment,  it 
is  the  subject-matter  of  appeal,  and  not  of  prohibition.  This 
doctrine  was  laid  down  in  the  case  of  Symes  v.  Symes,  2  Burr» 
813.  Now  in  this  case,  with  respect  to  the  compelling  of  a 
production  of  the  churchwarden^s  accounts,  the  spiritual  court 

(«)  9  Sir.  U33.  S.  C.        (6)  Vid.  Wainwrighi  v.  Bag$haw,  t  Str.  974. 

bad 
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had  exclusive  jurisdiction :  but  there  their  authority  ceased ;  and 
every  thing  which  they  did  afterwards  was  an  excess  of  jurisdic- 
tion, for  which  a  prohibition  ought  to  be  granted. 

AsHHURSTy  J. — It  seems  that  the  spiritual  court  have  exceeded 
their  jurisdiction,  and  therefore  a  prohibition  should  be  granted. 
Thej  had  a  right  to  compel  the  churchwardens  to  deliver  in 
their  account,  but  when  that  was  done,  they  could  take  no  fur- 
ther cognizance  of  the  matter. 

BuLLBRy  J. — This  is  a  motion  for  a  prohibition  after  sentence^ 
in  which  case  we  cannot  go  out  of  the  proceedings  to  see  whe- 
ther the  spiritual  court  had  any  jurisdiction.  But  I  think  it  does 
appear  on  the  face  of  these  proceedings,  that  the  court  below 
had  no  authority  to  give  the  sentence  which  they  have  given ; 
and  upon  that  ground  a  prohibition  ought  to  be  granted.  If  the 
ecclesiastical  judge  give  a  wrong  sentence  on  the  merits,  where 
he  has  jurisdiction,  that  is  only  the  subject-matter  of  appeal, 
and  not  of  a  prohibition.  But  where  it  appears  on  their  own 
proceediugs  that  they  had  no  jurisdiction,  there  a  prohibition  is 
the  proper  remedy  (a). 

Grose,  J. — of  the  same  opinion.  Rule  absolute. 

(a)  •  1  Bum*$  Ece,  Law,  381. 
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against 
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Petri  E  against  White. 


Monday^ 
Jan.  26tli. 


THIS  was  an  action  of  debt  for  bribery  in  the  year  1780,  Tlie  plaintiff  in 

on  the  2  Geo.  2.  c.  ^4.     The  declaration   was   delivered  »»>  a<^tion  for 

If  1*11  1  •  I      «    1  •     rff  .    .  bnbery  on  tl»c 

in  May  1782,  to  which  the  general  issue  was  pleaded  in  Inntti/  2  Geo,  9,  c.  94. 

term  1782;  in  which  term  the  plaintiff  gave  notice  of  trial  for  ^j^""j!  ^^V''^ 
the  next  summer  assizes :  but  the  record  was  not  carried  down  proceed  with- 
to  trial  till  the  summer  assizes  1788,  when  it  was  tried  before  J^J^cMda^a 
Bailer,  J »  at  Sarum,  and  a  verdict  eiven  for  the  plaintiff  for  two  going  to  tnal 
penalties.  In  Michaelmas  Tei  m  last,  Rooke,  Serjeant,  obtained  a  prwecoto^  the 
rule  to  shew  cause  either  why  the  verdict  should  not  be  set  aside  Court,  aficr 
and  a  new  trial  granted,  or  why  all  further  proceedhigs  should  favou^  wi\\^ 
not  be  stayed.     This  motion  was  founded  on  the  llth  section  stay  the  pro- 
of the  2  (7eo.2.  c.24.  which  provides  "  that  no  person  shall  be  motion^  and" 
"  made  liable  to  any  incapacity,  disability,  forfeiture,  or  penalty,  ^^  ^'Vh'  ^ 

cotts.  Tbe  defendant  shall  have  the  benefit  of  the  act,  though  he  do  not  claim  it  as  soon  as  he 
might ;  for  his  application  is  not  to  the  favour,  but  to  the  justice  of  the  court.  If  the  phiintiff 
do  not  proceed  to  trial  till  six  years  after  issue  joined,  and  assign  no  reason  for  it,  the  Court  will 
conider  the  delay  to  be  wilful.    [^  Taunt.  244.] 
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''  by  tliat  act  imposed,  unless  prosecution  be  Gommenced  with- 
''  in  two  years  after  such  incapacity,  S^c,  shall  be  incurred ;  or, 
"  in  case  of  a  prosecution,  the  same  be  carried  on  without  wilful 
"  delay:' 

Lawrence,  Serjt.  Burrough,  Burke,  Dallas,  and  Gibbs,  now 
shewed  cause  against  tKe  rule;  and  insisted,  Ist^That  the  latter 
part  of  the  1  Itl^ section  of  2  Geo,  2.  c,  24.  was  so  explained  by  ^ 
the  9  Geo.  2.  c.  38.  as  not  to  attach  on  tbe  present  case,  or  to 
afford  any  legal  defence  to  tiiis  defendant ;  or,  2dly,  If  it  did, 
that  this  application  came  too  late.  As  to  the  first :  The  9  Geo.  2. 
c.SS.  after  reciting  the  11th  section  of  the  2  Geo.  2.  c.  24., 
and  also  reciting  that  prosecutions  may  be  commenced  by  suing 
out  writs  against  the  persons  so  offending  within  two  years  after 
incurring  any  incapacity,  ^*c.  imposed  by  that  act,  and  the  per- 
sons so  suing  out  such  writs  may  delay  to  serve  the  same  without 
giving  the  defendants  any  notice  thereof,  by  reason  of  which 
practice,  the  said  provision  for  limiting  the  time  for  the  prose- 
cution of  persons  so  offending  may  be  evaded  ;  for  explaining 
and  amending  the  said  provision,  enacts,  '^  that  no  person  shall 
**  be  made  liable  to  any  incapacity,  ^c.  unless  such  person  has 
'^^  been  or  shall  be  actually  and  legally  arrested,  summoned,  or 
''  otherwise  served  with  any  such  original  or  other  writ  or  pro- 
^'  cess,  within  the  space  of  two  years  after  any  offence  against  the 
*'  said  act  has  been  or  shall  be  committed."  So  that  the  Legis- 
lature here  explained  what  they  meant  by  ^'  wilful  delay"  in  the 
former  statute ;  and  they  gave  a  full  remedy  to  the  whole  mis- 
chief. The  grievance  complained  of  was  the  concealment  of  the 
writ,  after  it  was  sued  out,  to  answer  improper  purposes  :  but 
I  that  grievance  does  not  exist  in  the  present  case,  because  the 
writ  was  served  within  the  time  specified.  Tbe  object  of  tbe 
Legislature  was  to  convey  early  notice  of  tbe  prosecution  to  the 
defendant ;  after  which  he  might  compel  the  plaintiff  to  pro- 
ceed by  carrying  down  the  record  himself  to  trial,  or  be  might 
non  pros  the  plaintiff  for  not  proceeding.  It  is  clear  therefore 
that  the  concealment  of  tbe  writ  was  what  was  meant  by 
''  wilful  delay"  in  the  former  statute ;  since  that  is  the  mischief 
against  which  the  Legislature  provided,  and  no  other  inconveni- 
ence could  arise  to  a  defendant.  Secondly,  But  even  supposing 
**  wilful  delay"  meant  any  delay  in  any  subsequent  stage  of  the 
proceedings,  the  defendant's  application  now  comes  too  late ; 
for  either  it  is  a  defence  in  law  given  to  him  by  tbe  statute,  and 
he  sboald  have  pleaded  it,  or  it  is  a  matter  of  favour  which  the 

Court 
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Court  in  their  discretion  may  refuse^  as  the  defendant  might        1789. 

have  applied  sooner.     If  it.be  a  defence  in  law,  the  defendant        

sheuld  put  it  on  the  record,  that,  in  case  either  party  is  dis«       Mtainst 
satisfied  with  the  judgment  of  thb  Court,  he  may  have  recourse      \Vhits. 
to  a  writ  of  error.    But  if  this  Court  in  a  summary  manner 
now  determine  it  finally,  a  court  of  error  cannot  have  any  op. 
portunity  of  revising  the  judgment.     If  the  matter  arise  before 
plea  pleaded,  it  would  be  evidence  on  the  plea  of  nil  debet,  as 
in  the  case  of  usury  or  other  penal  action,  when,  if  it  were  re- 
jected by  the  judge,  or  it  had  not  its  full  operation  given  to  it,  . 
tlie  party  might  tender  bis  bill  of  exceptions.    If  it  arise  after- 
wards, it  might  be  pleaded  puis  darrein  continuance ;  on  the 
trial  of  which  the  party  would  also  have  an  opportunity  of  ten- 
dering a  bill  of  exceptions.   It  seems  to  be  a  doubt  whether  any 
thing  was  meant  by  '*  wilful  delay,''  but  some  matter  which,  if 
true,  would  have  entitled  the  defendant  to  judgment  against  the 
plainuff ;  which  judgment  would  be  a  defence  to  any  subsequent 
proceeding  against  him.     For  this  should  receive  the  same  con- 
struction as  the  S3d  section  of  1 1  Geo.  2.  c.  19*  which  autho- 
rises the  sheriff  to  take  replevin  bonds,  conditioned  for  prosecut- 
ing the  suit  nrith  effect  and  without  delay:  but  there  is  no  instance 
of  such  a  bond  having  been  enforced  but  by  a  party  who  had 
obtained  judgment  below.   Neither  ought  the  rule  to  be  granted, 
if  this  be  considered  as  an  application  to  the  favour  of  the  Court ; 
because  it  was  in  tlie  defendant's  power  to  take  advantage  of 
this  objection  at  several  different  periods :  he  might  have  moved 
for  judgment  as  in  case  of  a  nonsuit,  for  not  proceeding  to  trial 
according  to  the  practice  of  the  court  after  issue  joined;  or 
when,  lifter  a  year's  delay,  the  plaintiff  gave  a  term's  notice  of 
his  intention  to  proceed,  he  might  have  applied  to  the  court  to 
stay  the  proceedings.    And  the  rule,  that  the  party  who  applies 
for  a  favour  must  come  to  the  court  in  the  first  instance,  holds 
with  peculiar  force  in  this  case,  where  the  person  applying  stands 
convicted  of  an  heinous  offence.     It  has  been  repeatedly  held, 
that  the  Court  will  not  grant  a  new  trial  for  the  purpose  of  let- 
ting the  party  into  a  defence  which  he  might  have  made  at  the 
fint trial.   Fordv.TUley,  Salk.  653.  Cooke  v.  Berry,  1  fVils.QS. 
Gist  V.  Ataton,  ante  1  voL  84.     And  the  case  of  the  Queen  v. 
'Hit  Corporation  of  Helston  (a)  is  particularly  strong ;  where 

(«)  10  Mod,  fOi. 
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at  tlie  trial,  the  Court  refused  to  grant  a  new  trial  in  order  to  let 

PETRiK  iheni  into  the  objection.  There  would  also  be  great  inconve- 
White.  nieuce  in  countenancing  applications  of  this  sort ;  for  the  de- 
fendant would  permit  the  plaintiff  to  incur  the  expence  of  a  trial, 
and  take  the  chance  of  a  verdict  in  his  favour,  and  if  he  did  not 
succeed  there,  would  then  bring  forward  this  objection.  Many 
of  the  arguments  apply  equally  against  the  nootion  to  stay  the 
proceedings  as  against  granting  a  new  trial, 

Rooke,  Serjt.  Jekyll,  and  Liiders,  who  were  to  have  argued  in 
support  of  the  rule,  were  stopped  by  the  Court. 

Lord  Ken  YON,  Ch.  J. — The  rules  respecting  the  granting 
or  refusing  new  trials  afe  as  has  been  stated  at  the  bar;  and,  in 
ordinary  cases,  a  person  who  has  an  opportunity  of  making  a  de- 
fence at  the  trial,  which  he  neglects  to  do,  is  not  entitled  to  a 
new  trial  in  order  to  let  him  into  that  defence.  Then  it  has 
been  said,  that  this  is  an  application  to  the  favour  of  the  Court : 
but  I  do  not  see  it  in  that  light.  It  is  an  application  to  the 
souud  discretion  of  the  Court ;  which  discretion  must  be  guided 
by  the  fair  construction  of  the  act  of  parliament  on  which  the 
motion  is  founded.  If  it  were  a  matter  of  mere  arbitrary  favour, 
I  should  have  no  great  inclination  to  grant  it  to  a  man  who  has 
violated  the  laws  of  his  country  by  committing  bribery  in  the 
manner  lo  which  the  defendant  has  done.  The  question  ^arises 
on  the  eleventh  section  of  the  2  Geo,  2.  c.  24.  which  provides 
that  no  person  shall  be  liable  to  any  incapacity,  penalty,  8fc. 
unless  prosecution  be  commenced  within  two  years ;  or  in  case 
of  a  prosecution,  the  same  be  carried  on  uithout  wilful  delay. 
Now  the  first  part  of  this  clause  has  received  an  explanation  by 
the  9  Geo.^.  c.  38.  as  far  as  it  goes :  but  at  the  same  time  that  it 
explains  part  of  that  clause  in  favour  of  the  party  prosecuted,  it 
does  not  deprive  him  of  the  advantage  of  that  defence  which 
^as  introduced  in  the  second  branch  of  that  proviso.  Then, 
what  are  the  facts  of  this  case?  It  is  stated,  that  the  offence 
nvas  committed  in  September  1780;  and  it  is-  disclosed  by  the 
affidavit  that  this  cause  was  commenced  in  May  1782,  and  that 
the  defendant  did  every  thing  which  he  was  then  called  on  to' 
do,  by  pleading  in  Tri/ii(y  Term  1782.  And  though  a  notice 
of  trial  was  given  for  the  then  next  summer  assizes^  yet  in 
point  of  fact  it  was  not  then  tried  ;  and  the  next  step  taken  by 
the  plaintiff  was  not  until  after  a  suspension  of  six  years,  during 

all 
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all  which  time  it  was  competent  to  the  plaintiff  to  have  brought        1789* 
the  defendant  to  judgment.     Now  this  is  prima  facie  a  wilful      •,*""""" 
delay ;  at  least  till  it  is  answered.     But  it  has  been  said,  that  if       ^^ 
this  objection  had  been  made  at  the  trial,  the  plaintiff  might      White. 
Lave  rebutted  it  by  shewing  how  tlie  delay  arose  :  but  he  might 
equally  have  accounted  for  that  delay  now.    Some  answer  should 
have  been  disclosed  by  the  plaintiff  now,  as  that  the  defendant 
was  abroad^  which  might  have  been  a  reason  for  suspending  the 
operation  of  the  law  till  his  return,  from  the  risk  of  the  unne* 
cessary  espence  in  case  die  defendant  was  not  forthcoming  if 
jodgroent  were  obtained  agaimt  him.     But  no  explanation  of 
that  sort  has  been  attempted,  and  the  fact  remains  uncontra- 
dicted and  totally  unexplained.     There  cannot  be  a  stronger  in- 
stance of  wilful  neglect  than  this.     And  indeed  this  seems  to  be 
a  wise  provision  in  the  law ;  for  it  ought  not  to  be  permitted  to 
parlie?  to  keep  prosecutions  in  their  power  to  be  moulded  for 
particular  purposes.    If  a  man  prosecute  for  the  sake  of  justice, 
it  should  be  done  immediately.     The  public  are  interested  in 
prosecutions  of  this  kind ;   for,  beyond   the  penalty  incurred, 
disabilities  of  a  public  nature  attach  on  a  defendant :  he  b  dis- 
abled from  voting  for  members  of  parliament,  and  of  holding 
aoj  corporate  office.     A  doubt  has  been  suggested  at  the  bar  as 
to  the  manner  in  which  the  defendant  shall  take  advantage  of 
this  delay.     1  should  be  desirous  that  my  opinion  should  not  be 
conclusive  on  the  parties,  if  there  were  any  mode  by  which  our 
judgment  could  be  reviewed  in  a  court  of  error :  but  I  do  not 
see  how  that  can  be  effected  (a).    I  am  clear  tliat  we  should  not 
permit  the  plaintiff  to  proceed  to  judgment  ai;d  execution;  and 
unless  some  method  can  be  pointed  out  by  ^hich  this  question 
can  be  put  in  a  course  of  revision  by  a  superior  tribunal,  I  mm  I 
rest  satisfied  with  saying,  that,  after  considering  the  act  of  par- 
liament, I  am  of  opinion  that  that  branch  of  the  rule  for  stay- 
ing the  proceedings  must  be  made  absolute. 

AsuHURST,  J. — ^l^he  Court  are  bound  by  the  act  of  parlia- 
ment: for  it  says,  that  no  person  shall  be  liable  to  any  penalty, 

(«)  In  Trim,  Term  30  Geo.  3.  Gibbs  moved,  that  tiie  rale  of  conrt  made  in  this 
case  for  staying  the  proceedings  shoukl  be  entered  on  the  record,  in  order  Ui^t 
tlie  plaintiff  might  bring  a  writ  of  error ;  but  tlie  Court  said,  tliey  bad  considered 
the  qnestiim  at  the  time,  and  were  then  of  opinion  that  there  wa^  do  way  of  pat* 
ting  the  qnestion  on  the  record.  Lord  Ktnyon  said,  there  were  other  anala^ons 
cases  where  cnor  conld  not  be  brought,  a^  on  an  amendment  in  ca£«t  of  a  re- 
pleader, or  on  refosal  of  a  mmiimims;  tid»  Sutton  v.  Bishop^  4  iUirr»  'i  *d7,  where 
the  Conrt  ordered  a  special  rule  to  be  drawn  np,  and  entered  of  record. 
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unless  he  be  prosecuted  wilbio  two  years,  aud  tliat  prosecution 
be  carried  on  without  wilful  delay.  J^ht  statute  is  imperative 
on  us ;  we  have  no  discretion  when  the  facts  are  disclosed. 
Now  it  appears  that  in  this  case  there  was  a  delay  of  six  years, 
which  must  be  taken  to  be  wilful,  unless  some  good  reason  can 
be  assigned  for  it :  but  no  excuse  has  been  given  for  not  bringing 
this  to  trial  sooner.  My  only  doubt  is  with  regard  to  the  mode 
of  giving  this  relief:  if  any  method  were  suggested,  by  which 
the  party  dissatisfied  with  our  judgment  could  have  ap  oppor- 
tunity of  carrying  this  question  to  a  court  of  error,  I  should  be 
desirous  of  adopting  it. 

BuLLER,  J. — ^There  are  two  points  extremely  clear :  the  first, 
that  tVie  last  part  of  the  eleventh  section  of  the  2  Geo.  2.  c.  24. 
is  not  repealed  ;  and  secondly,  that  this  is  not  an  application  to 
theyaroMf,  but  to  the  justice  of  the  Court.  Then  it  is  to  be  con- 
sidered what  is  the  meaning  of  the  latter  part  of  the  proviso  iu 
the  2  Geo.  2.,  for  that  will  go  a  great  way  to  shew  in  what  mode 
this  delay  is  to  be  taken  advantage  of  by  the  defendant.  The 
words  of  it  are,  *^  unless  the  prosecution  be  carried  on  without 
**  wilful  delay."  Now  what  is  meant  by  wilful  delay  in  carry- 
ing on  a  suit  in  a  court  of  law,  necessarily  depends  on  the  prac- 
tice of  that  court  in  which  it  is  commenced.  The  Legislature 
has  thought  fit  to  leave  it  to  the  discretion  of  the  Court  to  judge^ 
according  to  the  practice  of  the  Court,  whether  there  be  any  wil- 
ful delay  or  not.  And  I  am  of  opinion,  that  if  this  objection 
had  been  made  at  the  trial,  I  could  not  have  entered  into  it  there. 
Suppose  this  action  had  been  tried  by  a  judge  of  any  other  court, 
he  could  not  have  been  supposed  to  be  cognizant  of  the  practice 
of  this  Court,  upon  which  this  question  turns.  But,  besides,  the 
matter  now  suggested  is  irrelevant  to  the  issue;  for  on  the  plea 
of  nil  debet  no  matter  could  be  given  in  evidence  which  arose 
after  it  was  pleaded ;  it  is  totally  out  of  the  issue,  and  therefore 
not  the  subject  of  inquiry  at  the  trial.  Then  there  is  no  other 
way  of  taking  advantage  of  the  proviso  in  this  act  of  parliament, 
but  by  an  application  to  the  Court.  Such  an  application  might 
indeed  have  been  made  before,  but  1  cannot  say  that  it  comes  too 
late  now.  In  mere  matters  of  practice,  delay  is  an  answer  to  any 
objection  of  irregularity ;  but  it  cannot  extend  to  a  case  like  the 
present,  where  the  Legislature  has  said,  that  if  one  party  be  guilty 
of  a  wilfiil  delay,  the  other  party  shall  not  be  punished ;  so  that 
this  application  may  be  made  any  time  before  judgment.    Then 

the 
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the  only  question  is  io  what  mode  diis  shall  be  done.  There  is 
nothing  in  the  act  to  enable  the  Court  to  give' judgment  for  the 
defendant,  and  I  doubt  therefore  whether  we  can  do  it :  if  we 
did,  the  costs  must  follow ;  bul  that  we  are  not  authorised  to 
do  by  the  act.  This  is  not  like  the  case  put  of  an  action  for 
osary :  that  is  an  action  given  to  a  common  informer,  and  no  debt 
arises  till  the  process  be  sued  out ;  so  that  unless  the  writ  be  sued 
out  within  two  years,  no  debt  exists,  and  the  defendant  may  take 
advanUge  of  it  on  the  plea  of  nil  debet.  But  in  assumpiitf  where 
a  debt  exists,  although  six  years  have  elapsed  since  the  promise, 
the  defendant  must  plead  the  statute  of  limitations  if  he  wish  to 
take  advantage  of  the  plaintiff's  delay.  There  is  this  distinction 
between  those  two  cases  ;  in  the  one,  no  debt  arises  unless  the 
action  be  commenced  within  two  years,  and  therefore  it  is  evi* 
denceon  the  general  issue ;  but,  in  the  other,  the  defence  cannot 
be  taken  advantage  of  unless  it  be  pleaded.  The  case  of  a  re- 
plevin bond,  which  has  been  mentioned,  bears  no  analogy  to  the 
present.  It  has  never  been  decided  what  *^  delay^  means  in  that 
sratate :  nor  is  it  necessary ;  for  in  replevin  both  parties  are 
ictors,  and  either  may  carry  on  the  proceedings ;  so  that  as  the 
defendant  has  the  same  remedy  that  the  plaintiff  has,  the  ques- 
tion cannot  arise. 

Grose,  J. — ^Tfae  questions  here  are,  first,  Whether  the  plain- 
tiff, under  the  circumstances  disclosed  to  the  Court,  is  entitled  to 
judgment ;  and,  secondly.  If  he  is^  not,  in  what  manner  this  Court 
ought  to  interfere.  As  to  the  first,  no  person  who  reads  this 
act  of  parliament  can  entertain  a  doubt  for  a  moment.  The 
great  object  of  the  act  is  to  prevent  bribery,  and  to  prevent  it  by 
taking  care  that  prosecutions  which  are  commenced  shall  not  be 
bogingover  the  heads  of  the  persons  accused,  and  which  are  not 
mtendkl  to  be  prosecuted  afterwards.  In  order  to  encourage 
prosecutions  on  this  act,  rewards  and  temptations  are  held  out  to 
prosecutors ;  but  the  statute  at  the  same  time  directs,  that  if  the 
prosecutions  be  not  carried  on  without  wilful  delay,  die  for- 
feitures shall  not  be  incurred..  Whoever  looks  at  this  act  of 
parliament  must  see  that  the  legislature  has  anxiously  endea- 
voured to  encourage  speedy  prosecutions,  for  which  purpose 
wilful  delay  is  provided  against,  llie  Legislature  by  this  meant, 
that  persons  shall  not  pretend  to  prosecute,  who  did  not  intend  to 
prosecute  wUh  effect.  -  The  terrors  of  prosecutions  on  this  act 
hanging  over  the  head  of  a  party  accused,  pending  a  general 
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election,  maj  be  extremely  dangerous ;  and  they  may  be  con« 
verted  to  improper  purposes ;  and  the  policy  of  the  statute 
would  be  entirely  defeated  if  no  advantage  could  be  taken  of  de- 
lay. Now  in  this  case  issue  was  joined,  and  notice  of  trial  given, 
in  1782,  and  no  farther  step  was  taken  in  the  cause  for  six  years. 
Then  the  question  is,  Whether  this  is  not  wilful  delay  ?  Tiie 
statute  does  not  mean  perverse  delay,  but  every  delay  which  the 
plaintiff  cannot  account  for  to  the  satisfaction  of  the  court  in 
which  the  action  is  commenced.  If  the  Court  see  that  the 
action  might  have  been  prosecuted  in  a  more  speedy  manner, 
and  no  reason  is  assigned  for  it,  such  a  plaintiff  is  undoubtedly 
guilty  of  wilful  delay.  Such  is  the  present  case,  and  I  think 
this  must  be  taken  to  be  wilful  delay  within  the  statute.  But  it 
has  been  said  that  this  part  of  the  proviso  has  been  repealed  by 
the  9  G.2.  c.  38.;  but,  so  far  from  that^  I  think  the  latter  act 
strengthens  the  former  clause.  It  directs  that  the  plaintiff  shall 
not  only  sue  out,  but  serve,  his  writ  on  the  defendant  within  two 
years ;  it  means  to  throw  an  additional  onus  on  the  prosecutor. 
The  next  question  is,  Supposing  the  plaintiff  to  have  been  guilty 
of  wilful  delay,  how  the  objection  can  be  taken  advantage  of  by 
the  defendant  ?  On  this  head  I  own  I  have  had  serious  difScul- 
ties :  I  agree,  that  if  any  mode  can  be  suggested  by  which  the 
objection  can  be  stated  on  the  record,  it  is  very  proper  to  be  done. 
I  also  agree,  that  it  could  not  have  been  taken  advantage  of  at 
the  trial  for  the  reasons  given  by  my  brother  Buller,  Then  the 
remaining  question  is,  Whether  the  defendant  is  now  too  late  in 
his  application  ?  The  plaintiff,  having  been  guilty  of  that  delay, 
has  done  that  which  is  contrary  to  the  statute,  and  for  which  the 
Legislature  has  said  he  shall  not  recover.  If  he  were  to  recover, 
these  disabilities  would  attach  on  the  defendant,  which  tlie  act 
of  parliament  says  shall  not  under  these  circumstances.  I  con- 
sider it  not  as  a  matter  of  favour,  but  of  justice  and  of  law,  that 
the  plaintiff  shall  not  recover :  to  prevent  which  we  may  inter- 
pose, as  was  done  in  Sutton  v.  Bishop  (a),  by  making  a  rule  to 
stay  further  proceedings. 

That  part  of  the  rule  for  a  new  trial  was  discharged,  and  the 
other  for  staying  the  proceedings  was  made  absolute. 

'Jlie  plaintiff's  counsel   then  moved^  that   the  proceedings 

should  be  stayed  on  the  defendant's  paying  the  costs  of  the  trial ; 

which  was  refused. 

(a)  4  ^KfT.  ssar. 
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Doe  on  the  Demise  of  John  Shore  against  Porter.      Tue$dmf^ 

^  Jan.tr. 

THIS  was  an  action  of  ejectment  for  a  messuage,  cottage,  tn  the  case  of 

and.  half  an  acre  of  land,  brought  upon  the  demise  of  l^^^^^j^ 

Jdhn  Shore,  administrator  of  the  effects  and  credits  of  William  long  as  both 

Shore,  deceaiied ;  which  demise  was  laid  in  the  declaration  to  ^'t^teouwr' 

commence  from  the  first  of  March  in  the  27th  year  of  tlie  die  intestate, 

reign,  ^c.  to  have  and  to  hold  the  said  premises /or  seven  years,  tor  has  the 

§c.     To  this  the  defendant  pleaded  not  guilty:  and  at  the  y^^^'^^*'* 

trial,  lease,  entry,  and  ouster  being  confessed,  the  plaintiff  pro-  which  his  intes- 

duced  one  William  Shore  as  a  witness,  who  gave  evidence  as  !?^^^.^*^ 

*^  Aod  the  lessee 

follows:  **  The  premises  did  belong  to  me.     I  granted  a  lease  of  sachanad* 
"  to  the  defendant;   William  Shore  was  under-tenant  to  him:  "*^?*J®'  . 
''  be  paid  me  the  rent  reserved  by  Porter^s  lease  two  or  three  an  ^tment 
«  times;  he  paid  to  Lady^day  1786.     William  Shore  died  the  ^J^^^"^^ 
"  31st  of  October  1786.    Porter  accepted  the  deceased  as  his 
^  tenant  on  my  recommendation.     Porter  paid  me  rent  while 
''  the  deceased  was  in  possession,  and  told  me  I  need  not  take 
^  the  trouble  of  coming  over  to  him,  but  receive  the  rent  of  the 
^  deceased.    The  deceased  came  in  in  the  summer  of  1780;  [6East,5S0.] 
''  my  rent  was  due  every  JLady-day!^    The  plaintiff  also  proved  [i5Ditto,24i.] 
the  letters  of  administration  duly  taken  out.    To  this  evidence 
the  defendant  demurred,  and  the  plaintiff  joined  in  demurrer. 

Palmer,  in  support  of  the  demurrer,  contended,  that  the  lessor 
of  the  plaintiff  had  not  such  a  quantity  of  interest  as  would  sup- 
port a  demise  for  seven  years.  As  no  lease  in  writing  was  pro-  - 
duced  from  the  defendant  to  the  intestate*  and  no  duration  of 
the  time  of  the  demise  given  in  evidence,  it  must  be  taken  to 
have  been  a  parol  demise,  and  that  the  intestate  was  only  a  te- 
nant from  year  to  year.  It  is  material  then  to  consider  what 
interest  the  administrator  of  a  tenant  from  year  to  year  has  in 
the  premises.  That  must  either  be  to  the  end  of  the  current 
year,  or  at  most  during  such  time  only  as  the  intestate  had  an 
indefeasible  interest,  which  could  not  at  any  rate  extend  be- 
yond the  subsequent  year.  For  the  administrator  holds  en- 
tirely in  autre  droit,  and  not  as  assignee  of  the  term.  This  point 
arose  in  a  case  of  Mackay  executor  of  Durnow  v.  Mackreth, 

(a)  rid,  R.  T.  The  InhabitaDts  of  Sioiu,  poi^.  6  vol.  S98. 

administrator 
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against 


1789.        administrator  of  Sir  J.  Shelly  (a).     That  was  an  action  of  co- 
venant, on  the  first  count  in  which  no  question  arose  applicable 
to  this  point :  The  second  count  stated  a  demise  from  Harvey 
Porter,     to  Durnow,  his  executors,  ^c.  dated  dOth  September  1769* 
from  Michaelmas  in  the  same  year,  for  one  year,  and  so  from 
year  to  year  as  long  as  both  parties  should  please ;  and  then 
stated  a  demise  from  Durnow  to  Sir  J.  Shelley,  S^c.    To  this 
there  was  a  demurrer;  in  support  of  which  it  was  contended  by 
Baldwin,  that  the  interest  which  Durnow  had  in  the  land  was 
Hot  such  as  was  transmissible  in  law  to  his  executors,  for  in  the 
case  of  a  parol  demise,  the  interest  ceased  on  the  death  of  either 
party,  unless  in  t&e  middle  of  a  year,  and  then  it  held  no  longer 
than  to  the  end  of  the  year.     Wood,  on  the  other  side,  observed, 
that  the  demise  to  Durnow  was  not  a  mere  personal  demise,  but 
was  to  him*  ami  his  executors,  ^c.  from  year  to  year,  for  so  long 
time  as  be,  his  executors,  S^c»  should  please.   Lord  Mansfield,  said, 
**  you  have  cured  our  only  difficulty  by  stating  how  the  lease  ia 
*^  set  out.    The  defendant  sball  not  be  permitted  to  deny  his 
^*  landlord's  title  after  enjoyment."    And  afterwards  he  said, 
*'  the  demise  in  this  case  was  not  determined  by  the  death  of  the 
*'  lessee.     The  distinction  is  this,  if  it  be  a  mere  personal  de- 
^'  mise  from  year  to  year  as  long  as  both  parties  shall  pfease,  it 
^'  determines  at  the  end  of  the  year  after  death  without  notice  ; 
''  but  when  it  is  extended  to  executors,  ^c.  it  cannot  determine 
*'  without  legal  notice."     And  judgment  was  given  for  the 
plaintiff  on  the  second  count.    And  the  case  of  Gulliver  v. 
Burr  (fi),  is  to  the  same  effect  as  far  as  it  goes;  for  there  the 
Court  doubted  whether,  in  case  of  a  tenancy  from  year  to  year, 
where  the  lessee  died,  a  month's  notice  to  his  executor  to  quit 
before  the  end  of  the  year  was  not  sufficient.    These  cases  go  to 
shew,  that  the  representative  of  the  person  deceased  does  not 
stand  in  the  same  situation  in  point  of  interest  as  the  deceased 
himself  did.    It  is  also  highly  unreasonable  that  an  administra* 
tor  should  have  any  other  interest  than  the  indefeasible  interest 
which  the  intestate  had  at  the  time  of  his  death  ;  for  if  he  does 
not  enjoy  the  property  beneficially,  he  cannot  be  charged  as 
assignee,  but  merely  as  administrator,  and  consequently  cannot  be 
charged  at  aU  if  he  has  no  assets.    Besides  it  may  so  happen  that 
a  considerable  time  may  elapse  between  the  death  of  the  intestate 
and  taking  out  letters   of  administration ;  during  all  which 

(d)  H.  S5  G.  5.  JB.  A.  (ft)  1  Bh  Rip.  596. 

time 
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time  It  will  not  be  in  tbe  power  of  the  landlord  to  give  notice        1789* 
to  quit*    Then  the  question  is.  Whether,  in  qectment  brought  " 

by  a  tenant  agunst  his  landlord,  the  demise  can  be  laid  for  a  mr^nti 
longer  term  than  the  tenant  has  in  the  premises f  This  will  de-  Portei* 
peod  upon  the  consideration  of  the  authorities  in  point;  upon 
aoalogoas  cases ;  or  upon  principles  of  justice  and  general  conve- 
nience. First,  as  to  the  authorities;  in  Roe  v.  fVilliamsom  (a) 9 
which  was  an  ejectment,  wherein  the  plaintiff  declared  upon  a 
lease  for  fiv€  years,  and  it  appeared  that  tbe  lensor  of  the  plain* 
tiff  had  only  a  lease  for  three  years,  the  Court  held  this  declara- 
tion ill,  as  reported  by  Kebkf  and  that  the  plamtiff  could  have 
no  judgment.  Leomz  indeed  only  says,  that  Lord  Ch.  J.  Hak, 
and  Wyldtf  were  of  this  opinion,  and  that  Twtfidem  seemed  of  a 
different  opinion.  But  the  reason  given  by  the  Cow  t  was,  that 
if  the  lessor  of  the  plaintiff  recovered,  he  would  have  the  land  for 
two  years  more  than  he  had  a  right  to  hold  it;  for  perhaps,  -eay 
they,  the  defendant  may  have  the  reversion  after  the  three  years 
are  expired.  Now  that  is  expressly  slated  to  be  the  case  here, 
therefore  tbe  reason  of  that  applies  with  peculiar  force  to  the  pre- 
leot.  And  though  the  case  of  Bee^ord  lessee  of  CamAer  v.  Dm- 
Hen  (b)  seems  contrary,  yet  the  reason  given  by  Lord  Mantfield 
why  the  |daintiff  ought  to  recover  in  that  case,  shews  that  the 
present  plaintiff  is  not  entitled.  For  upon  a  similar  objection 
bong  taken,  his  lordship  over»ruled  it,  saying.  If  the  lessor  of  the 
pfauntiff  have  a  title,  though  but  for  a  week,  he  ought  to  recover; 
for  the  true  question  in  an  ejectment  is,  Who  has  the  possessory 
r^t?  Now  here  it  sufficiently  appears  that  the  lessor  has  no  pos- 
lessoiy  right  in  the  premises,  as  the  indefeasible  interest  of  the 
intestate,  which  alone  could  descend  upon  him,  is  expired.  There 
•  trealso  many  cases  in  ejectment  analogous  to  the  present,  wherein 
the  plaintiff  is  obliged  to  set  out  his  interest  truly ;  as  in  6  Co.  1 4« 
where  judgment  was  given  against  him,  becaase  he  had  declared 
on  a  joint  demise  of  the  tenant  for  life,  and  the  reversioner. 
Sd  where  the  plaintiff  had  declared  upon  a  joint  demise  of 
tenants  in  common.  2  WiU.  232.  SAcnv,  342.  Again,  if  the 
denuse  be  laid  even  a  day  before  the  title  accrued,  the  plaintiff 
cannot  recover^  although  he  is  clearly  entitled  to  the  possession ; 
becanse  he  would  recover  a  greater  interest  than  he  is  entitled  to. 
Upon  the  same  notion  is  the  practice  founded  of  staying  judg* 
ment  as  to  the  xecovery  of  possession  after  verdict,  where  it  ap* 

pears 
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1789.  pears  by  aflidavit  that  the  title  is  since  expired.  And  in  Co^ 
I^ttt.  285.  it  was  said,  if  in  ejectione  Jirma  the  term  expires 
against  pending  the  suit,  yet  the  action  shall  proceed  for  damages  only. 
Porter.  Thrustout  v.  Grey^  2  Sira.  1056.  The  only  exception  to  the 
rule  seems  to  be  where  the  lessor  of  the  plaintiff  may  recover  an 
aliquot  part  upon  a  demise  of  the  whole  (a).  Then  as  to  the 
reason  of  the  th'mg:  to  support  the  action  the  plaintiff  ought 
to  be  entitled  to  all  the  consequences  which  follow  from  a  re- 
covery in  the  action;  he  should  therefore  be  entitled  to  the 
possession  for  the  term  declared  for,  which  he  clearly  is  not  in 
this  case.  The  lessor,  if  he  succeed,  will  be  in  a  better  situ- 
ation than  if  he  had  declared  upon  his  own  title.  He  may  take 
out  execution  at  any  time  duriug  the  term ;  and  will  be  en- 
titled to  damages  during  the  whole  of  that  time  in  an  action  for 
mesne  profits:  for  in  such  an  action  there  are  only  two  objects 
of  inquiry ;  the  length  of  time,  and  the  value  of  the  premises. 
2  Burr.  665. 

LaWj  contra,  was  stopped  by  the  Court. 
Lord  Ken  YON,  Ch.  J. — The  lessor  of  the  plaintiff,  who  is 
the  administrator  of  William  Shore,  claims  as  tenant  from  year 
to  year  the  property  which  is  the  subject  of  this  ejectment.  And 
the  first  question  is,  What  title  is  proved  to  have  been  in  William 
Shore  at  the  time  of  his  decease,  by  the  evidence  stated  on  this 
record  i  And  I  think  that  the  only  inference  to  be  drawn  from 
it  is,  that  be  had  that  interest  which  his  administrator  says  he 
bad,  namely,  a  tenancy  from  year  to  year  so  long  its  both  parties 
pleased.  As  between  the  original  parties,  as  long  as  both  of 
them  lived,  he  could  not  have  been  dispossessed  without  six 
months  notice  ending  at  the  expiration  of  a  year.  But  it  is 
argued,  that  though  this  was  the  interest  which  William  Shore 
had,  a  different  interest  devolved  on  his  personal  representative. 
On  this  question  I  do  not  know  bow  to  state  a  doubt ;  for  this 
was  a  chattel  interest  from  year  to  year  as  long  as  both  parties 
pleased ;  and  it  seems  clear  to  me,  that  whatever  chattel  the  in- 
testate had  must  vest  in  his  adminbtrator  as  his  legal  representa- 
tive. Then  it  is  supposed  that  some  inconveniences  may  retult 
from  such  a  determination :  but  I  see  none ;  and  many  inconve- 
niences might  attend  a  different  decision.  The  tenancy  from 
year  to  year  succeeded  to  the  old  tenancy  at  will,  which  was  at- 
tended with  many  inconveniences.    And  in  Ofder  to  obviate 

(fl)  Cro.  Elvi,  1$. 
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tbeiDy  tbe  courts  very  early  raised  an  implied  contract  for  a  year, 
and  added  that  the  tenant  could  not  be  removed  at  the  end  of 
the  year  without  receiving  sii  months  previous  notice.     And  all 
tbe  ioconveniencies  which   arise    between  the  original  parties 
themselves,  and  against  which  the  wisdom  of  the  law  has  endea- 
voured to  provide  by  raising  the  implied  contract,  exist  equally 
ID  tbe  case  of  their  personal  representatives.    Then  is  there  any 
objection  in  point  of  form  against  the  plaintiff's  recovering  in 
this  ejectment  i    The  interest  of  the  plaintiff  cannot  be  in  any 
manner  affected  by  the  length  of  time  stated  in  the  declaration 
in  ejectment ;  the  whole  of  which  is  an  absolute  fiction.     And 
this  fiction  does  not  even  affect  the  case  of  an  action  for  the 
mesne  profits.     The  case,    cited  from  LevinZj   is  entitled  to 
greater  consideration  than  that  in  Keble,  who  was  a  bad  reporters 
and  according  to  the  former  report  the  question  was  adjourned; 
and   Tufisden,  J.   who  was  a  very  able  lawyer,  was  of  a  dif- 
ferent opinion  from  the  two  other  Judges ;  besides,  these  kind 
of  proceedings  were  not  then  so  well  understood  as  they  are  at 
this  time.    And  the  doctrine  in  Keble  has  been  entirely  exploded 
of  late  years.    Therefore  1  am  of  opinion  that  there  is  no  ground 
for  either  of  the  objections. 

AsHHURST,  J.   BuLLER,  J.  and  GfiosFy  J.  concurring, 

Judgment  for  the  plaintiff. 


1789. 
Dob 
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Nebot  against  Wallace  and  Others,  Assignees  of     Tuesday, 
Reily  and  Collins,  Bankrupts,   In  Error* 

THIS  was  an  action  upon  the  case,  in  the  court  of  Common  a  promise 

Pleas.     And  the  declaration,  after  stating  the  trading  by  °'***®  **?.* 

...  .  .    .  friend  of  Uie 

the  bankrupts^  the  petitioning  creditor's  debt,  the  commission  bankropt, 

of  bankrupt,    the  appointment  of  ihti  plaintiffs  as  assignees ;  ^Q^^'p  ^^ ^ 

that  tbe  three  meetings  were  appointed  ;  at  the  first  of  which  amination, 

Rdb/  submitted  to  b^  examined ;  but  Collins^  not  being  prepared,  deraiion^Umt" 

prayed  time,   which   was  given  him  ;   that   at   the    adjourned  the  auigDces 

meeting,  Coltim  was  charged  by  the  plaintiffs  with  having  re-  one«''Zlid '* 

ceived  divers  sums  of  money  on  the  partnership  account,  which  forbear  to  ex- 
amine bim 
isockiiig  certain  sums  wbich  be  was  cbarged  with  having  received  and  not  accounted  for,  ht 
would  pay  sacfa  snmt  as  tlie  bankrupt  bad  received  and  not  accounted  for,  is  void,  as  being 
agaioft  the  policy  of  tbe  bankrupt  laws.   If  the  creditors  bad  consented  to  the  agreement  made 
^  tbt  aMgnecs,  Whether  that  would  have  varied  the  case  ?   Qk.    \t  Taunt  S83.] 


Vol.  III. 
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1789*        he  had  not  accounted  for,  when  tiie  commissioners  required  him 

to  render  a  true  account  of  the  sums  which  he  had  .received  on 

^^nst  ^''^  partnership  account,  and  in  what  manner  he  had  disposed 
Wallace,  of  the  same,  and  were  then  about  to  examine  him  in  due  form 
ui£rror.  ^f  i^w,  and  to  compel  him  to  make  a  full  disclosure  touch- 
ing the  same ;  proceeded  to  state,  that  in  consideration  that  the 
plaintiffs,  at  the  special  instance  and  request  of  the  defendant, 
would  forbear  to  proceed  to  have  the  examination  of  the  said 
Collins  taken  by  and  before  the  commissioners,  concerning  the 
said  sums  which  had  been  received  by  the  said  Collins  on  the 
partnership  account,  and  which  had  not  been  duly  accounted 
for  by  him  to  the  partnership,  and  in  what  manner  be  had 
disposed  of  the  same ;  and  that  the  commissioners  would  ac- 
cordingly forbear  and  desist  from  taking  such  examination ;  he 
(the  defendant)  undertook  and  faithfully  promised  the  plaintiffs, 
as  assignees,  to  pay  to  them  all  such  sums  of  money  which 
Collins  had  received  on  the  partnership  account,  and  which  had 
not  been  accounted  for  by  him  to  the  partnership.  The  plain- 
tiffs then  averred  that  they,  confiding  in  such  promise,  did  for- 
bear, and  have  always  forborne  to  have  such  examination  takea 
before  the  commissioners,  ^r. ;  and  that  the  commissioners  did 
forbear  and  desist  from  taking  such  examination,  S^c.  The  de- 
claration then  stated  that  Collins  had,  at  the  time  of  the  making 
of  such  promise,  received  divers  sums  of  money,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  1000/.  on  the  part- 
nership account,  and  which  had  not  been  by  him  duly  accounted 
for,  which  the  plaintiffs  demanded  of  the  defendant,  who  re- 
fused to  pay,  ^c.  There  were  other  counts  for  money  paid,  Igid 
out,  and  expended,  money  had  and  received ;  and  on  an  account 
stated. 

The  defendant  pleaded  the  general  issue ;  and  a  verdict  was 
given  for  the  plaintiffs  for  S52/.  A  motion  was  afterwards  made 
in  the  court  of  Common  Pleas  to  arrest  the  judgment,  which 
was  refused.  The  defendant  then  brought  a  writ  of  error,  al- 
leging that  the  consideration  of  the  promise  in  the  first  count, 
was  illegal,  and  void  in  law. 

This  matter  was  argued  last  Michaelmas  Term,  by  Rooke,  Serjt. 
for  the  plaintiff  in  error,  and  Wood  for  the  defendants  in  error; 
and,  on  this  day,  by  Law  for  the  defendants :  Erskine  was  to  have 
argued  for  the  plaintiff  in  error,  but  was  stopped  by  the  Courts 

Arguments 
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ArgoinenU  for  the  plaiutiff  in  error :  1789. 

The  consideration  is  bad  in  law  on  two  grounds:  1st,  it  is       ^^ 

nugatory ;  and,  2dly,  it  is  against  the  policy  of  the  bankrupt        agminH 
laws.    As  to  the  first,  it  is  nugatory  in   this  respect;  the  de«    Wallacb, 
feodant  derives  no  advantage  from  it,  either  to  himself,  or  his      '"  £rror. 
friend  the  bankrupt.    The  object  was  to  save  the  bankrupt's 
credit,  and  to  stop  all  further  examination  :  but  the  defendant's 
promise  could  not  have  that  effect ;  for  the  creditors  were  noi 
bound  by  the  forbearance  of  the  assignees,  and  they  might  have 
insisted  on  a  further  examination  of  the  bankrupt.   The  assignees 
had  no  authority  to  eiiter  into  such  an  agreement.     They  can- 
not bind  the  creditors  in  any  respect  but  by  virtue  of  certain  acts 
of  parliament:    they  could  not  submit  matters   to  arbitration 
without  the  assistance  of  (he  5  Geo.  2.  c.  30.     And  under  that 
statute  the  creditors  cannot  give  them  a  general  power  to  carry 
on  such  suits,  or  refer  such  matters  to  arbitration,  as  they  in 
their  discretion  shall  think  fit :  but  a  meeting  must  be  appointed 
to  consider  of  each  particular  suit,  or  each  particular  arbitration. 
£x  parte  Whitchurch^  1  Atk.  91.     But  the  statute  5  Geo.  2. 
c,  30*   takes  no  notice  of  such  a  case  as  the  present.      And 
eveo  though  a  meeting  had  been  called,  and  a  majority  df  the 
creditors   bad    consented   to   the  agreement  in  question,  still 
it  would  not  have  been  obligatory  on  the  defendant,   since  no 
consideration  passed  to  him.     In  Harvey  v.  Gibbons  (a)  wh(ere 
the  plaintiff  declared  that  he,  being  bailiff  to  J.  S.  the  defend- 
ant, in  consideration  that  he  would  discharge  him  of  20/.  due 
to  •/•  S,,  promised  to  expend  40/.  in  repairing  a  barge  of  the 
plaintiff's ;   after  judgment  below  for  the  plaintiff,  this  Court 
reversed  it,   the  consideration   being  illegal  ;    for  the  plaintiff 
cannot  discharge  a  d^bt  due  to  his  master.    So,  in  this  case,  the 
assignees  could  not  discharge  this  right  of  examination  which 
^  creditors  had;  therefore  the  consideration  is  illegal.     It  is 
DO  answer  here  to  say,  that  the  bankrupt  has  not  been  examined; 
for  if  the  assignees  could  not  bind  the  creditors,  there  was  no 
coosideratioo  to  the  defendant  at  the  time;  and  their  subse- 
quent conduct  cannot  alter  the  agreement.    This  is  like  a  case 
in   1  Ao«  jtbr.  £3,  pL  29.   where   the  consideration,   that  the 
defendant  would  make  the  plaintiff  a  lessee  at  will|  was  held 
btd)  becanae  he  might  immediately  afterwards  determine  it. 

(«)  i  Lev.  161. 

C  2  Secondly, 
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]789.        Secondly,  this  agreement  is  against  the  policy  of  the  bankrapt 

I laws,  which  require  a  full  disclosure  of  the  bankrupt's  effects. 

as^nst  ^'*'®  disclosure  is  for  the  benefit  of  the  creditors  ;  therefore  the 
Wallace,  assignees  cannot  waive  it,  and  take  the  security  of  a  stranger, 
in  Error.  Such  agreements  may  be  an  inlet  to  infinite  fraud  ;  the  assignees 
may  themselves  be  corrupt,  or  the  stranger  insolvent.  And  it 
may  not  only  be  prejudicial  to  the  creditors,  but  may  afford 
protection  to  offending  bankrupts.  The  assignees  are  culpable 
in  stopping  an  examination  on  such  grounds :  it  is  even  like 
compounding  felony.  The  law  attends  to  the  policy  of  all  con- 
siderations. Wagers  are  not  in  themselves  bad,  but  are  only  so 
on  account  of  the  impolicy  of  the  particular  wager.  So  money, 
which  was  paid  in  order  to  obtain  a  bankrupt's  certificate,  was 
recovered  back,  because  it  was  against  the  policy  of  the  bankrupt 
laws.  Smith  v.  Bromley y  Doug/.  671.  ».  So  where  a  person 
promised  to  indemnify  a  gaoler  if  he  would  permit  a  prisoner  to 
escape  out  of  execution,  ihe  promise  was  held  to  be  void,  as 
being  against  the  policy  of  the  law,  not  because  it  was  against 
the  statute  ^S  Hen.  6.  c.  9.  Martin  v.  Btuhman,  Yeh.  197. 
Besides,  the  creditors  are  thereby  placed  under  greater  disadvan- 
tages than  they  would  otherwise  be ;  for  they  are  more  likely  to 
come  at  the  true  state  of  the  bankrupt's  estate  by  examining  him 
upon  oath,  and  under  the  peril  of  his  life,  than  by  any  other  pre- 
carious evidence  which  they  might  bring  forward  as  against  the 
defendant.  If  then  this  promise  be  against  the  policy  of  the 
bankrupt  laws,  it  cannot  be  enforced  in  a  court  of  law. 
Arguments  for  the  defendants  in  error: 
This  question  is  argued  as  if  the  consideration  were  bad  on  two 
grounds;  1st,  that  it  is  nugatory ;  and,  Cdly,  that  it  is  against  the 
policy  of  the  bankrupt  laws.  As  to  the  first,  the  consideration  is 
supposed  to  be  bad,  because  it  is  not  beneficial  either  to  the  bank- 
rupt, on  whose  account  (he  promise  was  made,  or  to  the  person 
making  it :  but  it  is  not  necessary  that  either  should  receive  any 
benefit  from  it.  If  it  were  inconvenient  to  the  assignees,  or 
if  they  were  induced  to  forbear  to  do  an  act,  which  they  would 
otherwise  have  done,  it  is  a  sufficient  consideration.  But  it  is 
Dot  true  that  this  is  not  a  benefit  to  the  bankrupt  himself ; 
for  he  was  relieved  from  the  pain  of  a  public  exposure  m  his 
examination  before  the  creditors.  Where  forbearance  is  the 
consideration  for  a  promise,  it  is  sufficient  if  it  be  inconvenient 

to 
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to  Ihe  party  making  it;  as  a  forbearance  to  exercise  a  right  of        1789. 

common,  even  though  the  parly  had  no  cattle  to  put  in,  or  a         

waiver  of  any  advantage  even  for  a  day.    Though  the  forbearance       ^^  ^amtt 
in  this  case  cannot  be  limited;  for  where  there* is  a  promise  of   Wallacs, 
forbearance  without  limitation,  perpetual  forbearance  is  intended.      *"  terror. 
]  Ro.  Abr.  45.    But  though  the  assignees  waived  the  benefit  of  a 
personal  examination  in  this  case,  they  reserved  every  other  mode 
of  obtaining  a  discovery  of  the  bankrupt's  effects.  This  is  not  like 
the  case  of  Martin  v.  Blithman  (a),  where  money  was  paid  to 
procure  a  gaoler  to  discharge  his  prisoner  out  of  execution ;  be* 
caase  that  was  injurious  to  the  creditor ;  but  this  is  beneficial  lo 
the  creditors,  since  they  were  to  receive  the  whole  amount  of 
those  sums  for  which  the  bankrupt  had  not  accounted.    Neither 
is  it  similar  to  the  case  of  compounding  felony,  to  which  it  has 
been  compared^  unless  the  prevention  of  a  crime  be  like  the  con* 
cealment  of  one  when  committed.    Nor  can  this  case  be  affected 
by  that  tx  parte  Whitchurch  (&),  where  it  was  held  that  the  cre- 
ditors cannot  give  a  general  power  to  compound  debts  :  for  this 
was  not  an  agreement  to  take  part  of  the  debt,  but  to  receive  the 
whole  without  abatement,  which  maybe  done  without  the  saac- 
tion  of  the  creditors.    The  second  objection  is  made  on  a  sup- 
position that  the  creditors  may  be  injured  by  the  commissioners 
forbearing   to  examine   the   bankrupt  personally  :   but  if  the 
amount  of  the  sums  received  by  the  bankrupt  can  be  discovered 
by  any  other  means,  this  objection  is  removed.    Now  (he  declar- 
ation states,  that  the  bankrupt  had  received  '^  divers  sums  of 
*'  money,  amounting  in  the  whole  to  a  large  sum  of  money,  to 
**  wit,  1000/."     This  then  is  a  charge  of  a  misapplication  of  a 
definite  sum.     ^Fhe  allegation  is,  not  that  he  was  required  to 
give  in  an  account  of  all  sums  which  he  was  supposed  to  have  re- 
ceived, but  of  sums  which  he  had  aclualltf  received.    Under  this 
all^tion  evidence  might  have  been  given  of  specific  sums  re- 
ceived by  the  bankrupt ;  and,  as  this  is  after  verdict,  the  Court 
will  intend  every  thing  to  have  been  proved  to  support  it.    The 
argument  of  the  plaintiff  in  error  seems  to  proceed  on  an  idea 
that  the  assignees  waived   all   right  of  inquiry :  but   nothing 
more  than  the  viva  voce  examination  of  the  bankrupt  before 
the  commissioners  was  waived ;  for  he  is  still  open  to  inquiry  by 
a  bill  in  equity,  where  every  question,  and  under  the  same  penalty 

(a)  Yeh,  197.  (6)  1  Atk.  91. 

C  3  upon 
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17S9.         upon  concealment^  may  be  asked,  bb  on  a  parol  examination.   It 
has  also  been  argued,  that  the  assignees  had  no  power  to  make 

Nkrot       ^i^jg  agreement,  because  they  were  acting  in  a  public  trust.     But 
Wallace,    their  duty  is  of  a  private  nature:  they  are  merely  trustees  for  the 

in  Error.  benefit  of  the  creditors,  and  they  may  do  every  thing  for  the 
cestui  que  trust  which  he  himself  could  do.  And  as  this  agree- 
ment would  probably  promote  the  interest  of  the  creditors,  they 
were  at  liberty  to  exercise  a  discretion  upon  that  probability. 
The  case  of  Smith  v.  Bromley  does  not  aflFect  this  question,  for 
there  the  promise  was  expressly  prohibited  by  statute. 

Lord  Kkn YON,  Ch.J. — The  question  is,  Whether  the  verdict 
can  be  sustained  on  the  promise  laid  in  the  declaration  ?    And 
I  am  clearly  of  opinion  that  it  cannot.     I  do  not  say  tliat  this  is 
nudum  pactum:  but  the  ground  on  which  1  found  my  judgment 
is  this ;  that  every  person,  who  in  consideration  of  some  advan- 
tage, either  to  himself  or  to  another,  promises  a  benefit,  must 
have  the  power  of  conferring  that  benefit  up  to  the  extent  to 
which  that  benefit  professes  to  go;  and  that  not  only  in   fact, 
but  in  law.    Now  the  promise  made  by  the  assignees  in  this  case, 
which  was  the  consideration  of  the  defendant's  promise,  was  not 
in  their  power  to  perform;  because  the  commissioners  had  ne- 
vertheless a  right  to  examine  the  bankrupt.     And  no  collusion 
of  the  assignees  could  deprive  the  creditors  of  the  right  of  examin- 
ation,   which    the   commissioners   would  procure    them.     The 
assignees  did  not  stipulate  only  for  their  own  acts,  but  also  that 
the  commissioners  should  forbear  to  examine  the  bankrupt ;  but 
clearly  they  bad  no  right  to  tie  up  the  hands  of  the  commissioners 
by  any  such  agreement.     And  if  any  proposal  of  that  sort  had 
been  made  to  the  commissioners,  they,  as  acting  in  a  public  duty, 
would  have  been  guilty  of  a  breach  of  that  duty  in  acceding  to 
it.     But  it  has  been  argued,  that  after  verdict  something  may 
be  intended  to  support  it :  but  I  do  not  see  what  we  could  pre- 
sume in  this  case  to  support  the  verdict.    Jt  is  impossible  to  say, 
that  the  bankrupt  had  only  received  a  certain  sum  ;  for  then  we 
must  Suppose  that  (he  plaintiflfs  had  proved  a  negative.     If  they 
had  not  precluded  themselves  from  any  further  examination, 
circumstances  might  have  led  to  suspect  that  further  sums  might 
have  been  discovered  on  a  future  examination.    Then  it  has  been 
said,  that  the  creditors  would  not  suffer  any  inconvenience  from 
this  agreement  not  to  examine  the  bankrupt,  because  by  another 
mode  of  examination,  by  a  bill  in  equity,  they  might  have  ob- 
tained 
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(ained  a  full  disclosure.  But  my  experience  in  that  court  does 
not  suggest  the  possibility  of  filing  such  a  bill  in  equity :  and  if 
there  could  be  such  a  bill,  it  cannot  be  contended  that  an  answer 
to  a  bill  in  Chancery  is  as  likely  a  mode  of  obtaining  a  discovery 
as  a  rixa  voce  examination  before  the  commissioners.  But  the 
principal  objection  to  the  consideration  of  this  promise  is,  that 
it  is  contrary  to  the  policy  of  the  bankrupt  laws.  These  laws, 
which  have  been  revised  and  corrected  as  much  as  human  wisdom 
will  permit,  have  pointed  out  certain  modes  of  examination, 
which  the  Legislature  has  entrusted  to  certain  persons  acting 
for  the  benefit  of  the  creditors ;  all  which  might  be  put  an  end 
to  by  an  agreement  of  this  sort,  and  without  the  consent  of  the 
commissioners  or  the  creditors  at  large.  Therefore  1  am  clearly 
of  opinion,  that  the  consideration  which  was  held  out  to  the  de« 
fendanc  below,  was  such  as  the  plaintiffs  had  no  power  to  offer. 
If  tlie  creditors  indeed  had  been  calle;^  together,  and  they  had 
consented  to  the  agreement,  that  might  perhaps  have  altered  the 
case :  but  they  must  have  been  convened  by  an  advertisement  in 
the  public  papers  for  that  particular  purpose ;  for  it  was  repeat* 
ediy  determined  by  Lord  Hardwickef  that  a  general  power  given 
to  the  assignees  to  compound  debts,  was  not  sufficient,  but  the 
creditors  must  be  called  together  to  consider  of  each  particular 


AsHHURST,  J. — In  order  to  found  a  consideration  for  a  pro- 
mise, it  is  necessary  that  the  party  by  whom  the  promise  is  made 
should  have  the  power  of  carryinfi;  it  into  effect ;  and,  secondly, 
that  the  thing  to  be  done  should  in  itself  be  legal.  Now  it 
seems  to  me,  that  the  consideration  for  this  promise  is  void  on 
both  these  grounds.  The  assignees  have  no  right  to  controul 
the  discretion  of  the  commissioners  ;  and  it  would  be  eriminal 
in  them  to  enter  into  such  an  agreement;  because  it  is  their 
duty  to  examine  the  bankrupt  fully,  and  the  creditors  may  call 
on  them  to  perform  it.  And,  for  the  same  reason,  the  thing  to 
be  done  is  also  illegal.  The  examination  of  the  bankrupt  on 
oath  b  a  security  which  the  Legislature  has  given  for  the  benefit 
of  the  creditors  ;  and  therefore,  even  if  the  commissioners  had 
joined  in  this  agreement,  that  would  not  have  bound  the  cre- 
ditors. And  it  would  be  highly  inconvenient  if  the  personal 
examination  of  the  bankrupt  were  to  be  dispensed  with,  because 
no  other  examination  would  be  so  satisfactory  as  that  which  is 
given  mider  so  severe  a  sanction.    But  it  has  been  said,  that 
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such  an  agreement  ns  the  present  is  not  prejudicial  to  the.cre* 
ditors ;  because,  so  far  from  compounding,  it  is  an  agreement 
to  pay  the  whole  debt  :  but  that  is  begging  the  question ;  for 
if  the  bankrupt  had  been  examined,  something  might  have  ap- 
peared which  is  now  concealed,  and  that  uhat  the  assignees  con- 
sidered to  be  the  whole  debt,  in  truth  was  not  so ;  in  which  case, 
the  agreement  would  have  amounted  to  a  compounding  of  the 
4ebt,  which  they  cannot  do  without  the  consent  of  all  the  cre- 
ditors. However  we  are  not  to  argue  from  particular  cases,  but 
from  principles  of  general  convenience ;  and  this  certainly  might 
be  made  a  colour  for  fraud.  Then  it  was  said,  that  it  must  now 
be  taken,  after  verdict,  that  the  sum  for  which  the  bankrupt  had 
not  accounted,  was  ascertained :  but  the  contrary  is  rather  to  be 
inferred ;  because  the  declaration  states,  that  there  wer,e  large 
sums  which  the  bankrupt  had  not  accounted  for,  and  that  the 
assignees,  were  proceedingLto  examine  him,  which  could  not  have 
been  necessary  if  the  suon  had  been  already  known.  Therefore, 
on  the  whole,  I  think  the  consideration  for  making  the  promise 
is  void,  as  it  may  eventually  be  a  fraud  on  (he  creditors,  as  it 
would  be  setting  a  bad  precedent,  of  which  a  corrupt  and  im- 
proper use  may  be  made  in  future,  and  as  it  may  be  a  fraud  on 
the  bankrupt  laws  in  general. 

BuLLEK,  J. — ^The  first  ground  of  objection  which  has  been 
taken  is,  that  the  consideration  for  the  promise  is  not  suflScient 
to  sustain  it  at  common  law.  Now  so  far  the  argument  for  the 
defendants  is  well  founded,  that,  by  the  rules  of  the  common 
law,  if  there  be  a  benefit  to  be  derived  to  the  defendant,  or  an 
advantage  to  the  plaintiff,  that  is  a  sufficient  consideration  for 
a  promise.  But  that  is  perfectly  immaterial  in  the  present  case. 
The  real  objections  to  this  action  are ;  first,  that  the  consider- 
ation for  this  promise  is  void,  as  being  contrary  to  the  spirit  of 
the  bankrupt  laws;  and,  2dly,  that  it  is  void,  as  the  promise 
was  obtained  by  the  assignees,  who  had  a  power  over  the  plain- 
tiff in  error,  whose  friendship  for  the  bankrupt  was  worked 
upon,  so  that  the  contracting  parties  were  not  upon  equal  terms. 
Both  these  objections  apply  strongly  against  the  present  action. 
As  to  the  first ;  the  Legislature  has  anxiously  provided,  that  the 
creditors  shall  have  the  full  examination  of  the  bankrupt  as  to 
the  state  of  his  effects,  and  the  disposition  of  them.  By  the 
5  Geo.  2,  c,  SO.  the  bankrupt  is  bound  to  give  that  satisfaction ; 
and  there  are  other  parts'  of  that  act  material  to  be  attended  to 

in 
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in  tli»  case.     The  twelfth  section  provides,  that  the  bankrupt        1789* 
shall  not  be  entitled  to  a  certificate  in  certain  cases,  if  be  has 
given  100/.  to  any  child  in  marriage,  without  having  sufficient       mrn,vnMi 
at  that  time  to  pay  his  creditors;  or  if  he  has  gamed  to  a  cer-   Wallace, 
tain  amount ;  or  lost  100/.  by  any  stock-transactions.      Now      ^  Error- 
suppose  in  this  case  that  the  bankrupt  came  within  any  of  these 
provisions,  it  cannot  be  permitted  to  the  assignees,  or  to  a  friend 
of  the  bankrupt,  to  protect  him  from  that  inquiry,  and  to  im- 
pose on  the  great  seal  in  obtaining  his  certificate  under  circum- 
stances which  the  legislature  has  said  shall  preclude  him.     On 
Ibis  record  the  Court  cannot  see  what  the  real  situation  of  the 
bankrupt  was,  but  only  that  great  pains  have  been  taken  to  con- 
ceal It.    This  is  therefore  contrary  to  the  policy  of  the  bank- 
rupt laws.    Then,  if  the  situation  of  the  contracting  parties 
be  considered,  the  cases  of  Smith  and  Bromley  (a),  and  Cockshot 
V.  Benneti  (6),  go  the  length  of  determining  that  this  action 
cannot  be  maintained  ;  for  the  parties  to  the  contract  were  not 
upon  an  equality.     One  person  shall  not  have  it  in  his  power  to      ^ 
take  an  undue  advantage  of  another  who  is  actuated  by  motives 
of  friendship,  and  who  therefore  cannot  resist  the  temptation  laid 
in  his  way.    On  both  these  grounds,  I  am  of  opinion  that  this 
action  cannot  be  sustained.     Then  it  remains  to  be  considered, 
whether  any  thing  can  be  intended  after  verdict  to  support  this 
promise.     It  has  been  said  by  the  counsel  for  the  defendants  iu 
error,  that  the  creditors  cannot  possibly  suffer  by  this  agreement,  . 
because  they  must  be  taken  to  have  received  all  that  was  due 
from  the  bankrupt :  but  it  appears  that  the  sum  was  not  ascer- 
tained, nor  could  it  be  without  the  personal  examination  of  the 
bankrupt.    The  promise  then  amounts  only  to  this,  that  if  the 
assignees  would  screen  the  bankrupt  from  any  examination,  he 
would  pay  whatever  they  could  prove  to  be  due,  when  no  means 
were  left  by  which  the  amount  could  be  proved.     According  to 
a  note  which  I  have  seen  of  what  passed  in  the  Court  of  Com« 
mon  Pleas,  there  was  another  ground  for  their  determination :      * 
namely,  that,  after  verdict,  the  Court  might  intend  that  this 
agreement  was  made  with  the  consent  of  all  the  creditors.    But 
I  doubt  whether,  even  if  that  had  been  so  stated,  it  would  have 
supported  the  promise  in  point  of  law :  but  I  do  not  think  it 
can  be  intended.    After  verdict  every  thing  shall  be  intended 

^  .  (•)  DmtgU  671.  D.  (6)  Anit^  t  voL  763. 
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which  the  allegations  of  the  record  require  to  be  proved,  but 
there  is  nothing  oo  this  record  which  imports  such  a  consent. 

Geose,  J. — Two  objections  have  been  taken  to  this  record ; 
Ist,  that  the  promise  is  nudum  pactum;  and,  ^ly,  that  the 
agreement  is  contrary  to  the  policy  of  the  bankrupt  laws.  1 
purposely  avoid  saying  any  thing  on  the  first  point,  because  it  is 
more  material  to  the  public  that  this  should  be  determined 
on  the  second  broad  ground,  which,  if  not  tenable,  one  of  the 
great  objects  of  the  bankrupt  laws  would  be  defeated.  Now 
it  is  only  necessary  to  read  the  record  in  order  to  see  that  this 
promise  cannot  be  maintained.  The  declaration,  after  stating 
all  the  proceedings,  and  that  the  bankrupt,  on  his  last  examin- 
ation, was  charged  with  having  received  divers  sums  of  money 
which  he  had  not  accounted  for,  and  that  the  commissioners 
were  about  to  examine  him  as  to  those  sums,  states,  that  in 
consideration  that  the  assignees  would  forbear  to  examine  him 
concerning  the  sums  which  he  had  not  accounted  for,  and  in 
what  manner  he  had  disposed  of  the  same,  the  defendant  promised 
to  pay  such  sums  as  he  had  received  and  had  not  accounted  for* 
Then  consider  the  consequence  of  this  promise  as  to  one  of  the 
chief  statutes  respecting  bankrupts.  The  first  section  of  the 
5  Geo.  2.  c.  SO.  requires  that  the  bankru^Jt  shall,  in  his  examin* 
ation,  disclose  all  his  personal  and  real  estate,  and  how  he  has 
disposed  of  it,  except  in  two  particular  instances.  The  obvious 
purposes  of  that  clause  are,  first,  that  the  creditors  shall  have  the 
full  benefit  of  all  the  property  which  belonged  to  the  bankrupt; 
and  next,  that  they  may  see  whether  the  bankrupt  is  a  proper 
object  of  the  twelfth  section  of  that  act,  which  enacts.  That 
persons  who  have  lost  certain  sums  by  gaming,  S^c.  shall  not  be 
entitled  to  a  certificate.  Therefore  it  is  the  duty  of  the  com« 
missioners  and  tlie  assignees  to  inquire  into  these  facts ;  for  if, 
on  such  examination,  they  should  discover  that  the  bankrupt  has 
disposed  of  his  property  by  gaming,  or  by  any  of  the  modes  there 
specified,  he  is  not  such  a  person  as  the  legislature  intended 
should  have  the  benefit  of  that  statute.  Then  this  promise  was 
to  induce  the  assignees  and  the  commissioners  to  forbear  doing 
their  duty.  With  respect  to  the  ground  on  which  the  court  of 
Common  Pleas  went,  namely,  that,  after  verdict,  it  might  be 
intended  that  the  agreement  was  made  with  the  consent  of  the 
creditors;  1  diink  we  cannot  intend  it  from  any  thing  which  is 
stated  on  the  record.    But  even  if  such  consent  bad  appeared,  1 
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am  of  opinion  that  they  could  not  have  stopped  the  examination 
of  the  iMinkriipt ;  because  the  public,  as  well  as  the  creditors, 
have  a  right  to  know  how  the  bankrupt  has  disposed  of  his  pro- 
perly. The  creditors  are  only  interested  as  far  as  respects  the 
payment  of  their  debts  ;  but  the  public  are  interested  in  know- 
ing whether  the  bankrupt  ought  to  be  restored  to  his  former 
credit  by  obtaining  bis  certificate.  It  has  been  contended,  that 
iheaeditors  are  not  injured  by  this  agreement;  but  it  is  a  de- 
triment to  the  public,  which  is  a  matter  of  greater  importance* 
And  the  principle  of  the  case  cited  from  Yelverton  applies 
itrongly  to  the  present:  that  was  a  biibe  to  induce  a  gaoler  to 
act  contrary  to  his  duty ;  and  this  may  be  a  bribe  to  the  assig- 
nees to  forbear  doing  their  duty.  But  the  principal  objection 
i«bicb  I  make  to  this  action  is,  the  injury  to  the  public  in  per- 
Dijniog  this  kind  of  agreement  to  prevent  the  examination  by 
the  comoiissioners :  and  if  this  action  could  be  maintained,  it 
would  repeal  many  of  the  salutary  provisions  of  the  statute  of 

b  Gfo,  2.  c.  SO.  Judgment  reversed  (a), 

(i)  Vid.  Ktye  v.  Boltou,  post.  6  vol.  154. ;  where  it  wai  held,  that  a  covenaot 
by  ifriendof  a  l>ankrn|)t  to  pay  aU  the  creditors  tiie:r  fnll  debts  in  consideration 
tiiiat  they  woald  not  proceed  any  further  under  the  commission,  was  good  in  law. 
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Bent  against  Baker  and  Another.     In  Error. 


Jan.  nth. 


THIS  was  an  action  of  assumpsit  on  a  policy  of  assurance  A  broker,  who 
brought  in  the  court  of  Common  Pleas,  to  which  the  dc-  poUcJ  ofuSi?- 
feodiat  pleaded  the  general  issue.     At  the  trial  before  Lord  aiice  after  get- 
Loughborough  at  the  Ouildhall  Sittings,  the  counsel  for  the  de-  wrftten  by*'" 
feodaot  below  produced  one  George  Bozcden  an  insurance  broker  others,  is  a   , 
as  a  witness,  to  prove  circumstances  tending  to  shew  that  the  ne»s^or  the  de^ 
under-writers  on  the  same  policy  were  not  liable  to  pay  the  fendantinan 
loss;  who  being  sworn  said,  that  he  was  employed  as  a  policy-  any  of  those 
broker  by  the  plaintiffs  to  procure  the  policy  of  assurance  in  the  who  under- 
declaration mentioned  to  be  subscribed  by  the  defendant  and  the  him.  And  if  he 
•cveral  other  persons  whose  names  are  subscribed  thereto  as  ^ntn^iite  to^^ 
**svrers.     And  that  he,   as  such  policy-broker,    procured  the  the  defendant's 
•ame  to  be  subscribed  by  the  defendant  as  an  assurer  for  100/.  an*^tU)n**de" 

P^B^ag  against  himself  on  the  same  policy,  and  has  joined  as  a  plaintiff  in  a  i}\\\  in  equity  for  a' 
^fitnnrery,  Uie  objections  arising  from  tlicse  circumstances  may  be  removed  by  the  defendant's  re- 
Icaoag  tpflfi  from  any  contribution  to  the  costs  in  law  or  in  equity ;  and  by  an  offer,  by  himself 
'^  tit  ^feodaat,  to  pay  the  costs  in  equity,  and  to  dismiss  the  bill  as  to  them.  In  general,  a 
PcnoD  is  a  competent  witness,  unless  he  be  interested  in  tlie  event  of  tlie  suit ;  and  in  some  cases 
«*aa  an  ialercrtod  peiaon  is  a  competent  wiuiess,  from  necessity.  [7  T.  K.  40.— 601  •  4  East, 
^•572.    2ILBL590.    5Esp.99.    1M.&S.9.    4TaiUt,869.] 
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1789.        in  such  manner  as  in  the  declaration  is  in  that  behalf  mentioned  ; 
and  that  he  within  the  space  of  one  hour  after  the  said  policy 
had  been  so  subscribed  by  the  defendant,  and  the  other  persons 
Bakbr,      whose  names  are  subscribed  thereto  prior  to  the  witness,  sub* 
ni  £rrqr.      scribed  the  same  policy  for  the  sum  of  200/.  and  became  an 
assurer  to  the  said  Peter  Baker  and  John  Dawson;  and  that  an 
action  had  been  commenced  against  him  at  the  suit  of  the  plain- 
tiffs, and  was  then  depending  in  his  majesty's  court  of  the  Bench 
at  Westminster^  as  such  assurer  for  xhe  said  200/.  for  and  in  re- 
spect of  the  said  loss  alleged  in  the  declaration  ;  and  in  which 
action  the  same  question  was  depending  as  in  this  action  against 
the  defendant;  and  that  he  expects  to  contribute  to  the  expence 
of  defending  this  action  against  the  defendant.     And  also,  that 
he,  together  with  the  defendant  and  several  other  under-writers 
upon  the  same  policy,  had  filed  a  bill  in  equity  in  the  court  of 
Exchequer  against  the  plaintiffs,  for  a  discovery  of  divers  matters 
respecting  the  policy  and  assurance,  for  the  purpose  of  avoiding 
the  same,  and  also  praying  to  be  relieved  against  the  same ; 
which  bill  in  equity  was  then  depending  in  the  court  of  Ex- 
chequer.   And  thereupon  the  counsel  for  the  plaintiffs,  on  behalf 
of  the  plaintiffs,  did  then  and  there,  before  the  said  Chief  Justice, 
object  to  the  admission  of  the  said  George  Bowden  as  a  witness ; 
and  did  then  and  there  insist,  that  he  was  not  a  competent  wit- 
ness on  behalf  of  the  said  defendant  upon  the  issue  joined  between 
the  said  parties ;  whereupon  the  said  defendant  and  his  attorney 
produced  a  release  duly  executed  by  them  to  the  said  George 
.  Bowden^  of  all  demands  for  any  proportion  or  contribution  of 
any  costs,  either  at  law  or  in  equity,  to  be  paid  by  him  the  said 
George  Bowden ;  and  it  was  then  and  there  offered,  on  the  be* 
half  of  the  defendant  and  the  witness,  by  their  attorney,  to  pay 
to  the  plaintiffs  the  costs  of  the  suit  in  equity,  and  that  they 
would,  at  their  own  expence,  procure  the  bill  in  equity  to  be 
dismissed  as  to  them ;  but  which  offer  the  said  plaintiffs  did  not 
accept,  alleging  that  the  said  suit    was  still  depending,   and 
there  were  other  plaintiffs  therein  besides  the  defendant  and 
George  Bowden;  whereupon  the  said  Chief  Justice  did  then  and 
there  refuse  to  admit  the  evidence  of  the  said  George  Bowden 
so  offered  as  aforesaid.     And  the  counsel  for  the  defendant 
then  excepted  to  the  opinion  of  the  Chief  Justice ;  insisting  that 
the  said  George  Bowden  was  a  competent  witness  for  the  defend* 
ant  touching  the  matters  in  question.    The  whole  of  this  pro- 
ceeding appeared  on  the  bill  of  exceptions,  \vhich  was  tendered 

to 
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to  and  sigoed  by  Lord  Loughborough.  And  it  having  been  re- 
moved into  this  court  by  a  writ  of  error^  and  errors  assigned,  it 
was  DOW  argued  by  Chambrefox  the  plaintiff  in  error,  and  Wood 
(or  the  defendants. 

Arguments  for  the  plaintiff  in  error : 

There  seemed  to  be  three  objections  to  the  competency  of  the 
witness :  Ist,  That  he  had  a  direct  interest  in  the  suit,  inasmuch  as 
he  expected  to  contribute  to  the  costs  of  it.    2dly,  That  he  had 
SB  intereit  in  the  question  pat  to  him,  as  being  an  under-writer  on 
the  same  policy.    Sdly,  That  he  had  a  collateral  interest,  arising 
from  his  being  a  party  to  a  suit  in  equity  which   might  be 
affected  by  the  decision  of  this  suit.     In  answer  to  the  first : 
frimlt  facie  every  witness  must  be  taken  to  be  competent  till  the 
contrary  appears ;  the  plaintiff  therefore  should  have  shewn  some 
fact  io  diis  case  to  disqualify  the  witness.     It  should  have  been 
stated,  that  the  witness  was  under  some  engagement  to  contribute 
to  the  costs ;  whereas  it  only  appears  that  he  expected  so  to  do, 
which  may  mean  a  voluntary  act.    But  even  if  there  were  any 
objection  on  this  head,  it  was  entirely  cured  by  the  release  which 
was  aecuted  by  both  the  defendant  in  the  action  and  his  ^» 
tomey.    As  to  the  second  objection ;  the^  general  rule  appears, 
from  R,  ?.  Bray  (a),  and  Abrahams  v.  Bunn  (fi),  to  be,  that  a 
witness  b  competent  unless  he  has  an  interest  in  the  event  of  the 
iuit}  though  there  are  indeed  exceptions  to  that  rule,  one  of 
which  is  supposed  to  be,  that  of  an  under-writer  on  the  same 
policy  in  any  action  brought  on  that  policy.    But  it  is  not  neces- 
^7  to  contend  here  that  this  is  not  an  exception  to  the  rule, 
heaose  it  does  not  apply  to  this  witness.    He  was  not  originally 
an  under-writer  on  the  policy  for  himself,  but  acted  as  agent 
for  the  persons  for  whom  the  policy  was  effected.     And  when 
he  had  discharged  his  duty  as  agent,  he  was  a  competent  wit- 
ness for  each  party ;  then  he  could  not  by  any  act  of  his  own 
(fivest  the  parties  of  that  right  which  they  had  in  his  testimony; 
still  less  could  he  do  this  by  any  act  in  concurrence  with  the 
ttioied  themselves,    in  some  cases,  even  though  a  person  has 
SB  inmediate  interest  in  the  suit,  he  must  be  admitted  a  witness 
from  necessity;  as  where  an  agent  of  one  person,  pays  money  to 
vMbtr,  the  agent  is  actually  interested  in  proving  the  payment, 
»  be  thereby  discharges  himself  to  his  principal.     And  the  ad- 
nussion  of  this  witness  will  not  be  productive  of  such  mischievous 

(c)  Rep.  Temp.  Hmtd.  S58.  (6)  4  Bhtt.  tf  51. 
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1789.        consequences  as  the  rejection  of  his  testimony ;  because,  in  colt* 

tracts  of  this  sort,  much  depends  on  the  representation  of  the 

j^?^        broker.     The  third  objection  cannot  be  carried  farther  than  the 
Baker,      second,  because  it  arises  from  the  interest  which  he  had  acquired 
in  Error,      (q  himself  by  improperly  subscribing  the  policy  after  he  had 
acted  as  an  agent  between  the  parties.     Besides,  it  has  been 
.  repeatedly  determined  that  it  must  be  a  direct^  and  not  a  conse^ 
quential  interest  only,  to  render  a  witness  incompetent.     Carter 
V.  Pearce,  ante,  1  vol.  163.;  and  Bailey  v.  Wilson^  cited  in  J  bra- 
hams  V.  Bunn.    And  here  it  is  to  be  observed,  that  this  created 
no  interest  in  the  witness,  nor  even  any  bias  on  his  mind ;  for 
this  record  could  not  affect  the  suit  in  equity.    Here  too  the  bill 
in  equity  could  not  have  been  affected  by  this  verdict  as  against 
this  witness,  if  it  were  obtained  on  his  testimony  alone :  for  as 
no  man  can  recover  on  his  own  testimony,  the  court  of  equity- 
would  oblige  him  to  make  out  his  case  on  other  evidence.    At  all 
events,  the  same  answer  may  be  given  to  this  as  to  the  first  ob« 
jection,  that  it  was  done  away  by  the  offer  at  the  trial  to  dismiss 
the  bill  as  to  him,  and  to  pay  all  the  costs.   In  Goodtitle  v.  Wei- 
ford(a),  where  the  devisee  in  remainder  of  a  copyhold  estate  was 
called  to  prove  the  sanity  of  the  testatrix,  on  his  offering  to  re- 
lease all  his  interest  to  the  heir  at  law,  he  was  held  to  be  a  com- 
petent witness,  although  the  heir  at  law  refused  to  accept  the 
release. 

Arguments  for  the  defendants  in  error : 
Whatever  inconvenience  may  arise  to  the  public  from 
brokers  under- writing  policies  of  insurance  in  their  own  names, 
it  must  be  remedied  by  the  Legislature:  but  the  established  rules 
of  evidence  cannot  be  broken.  Though  Bowdm  might  possibly 
have  been  a  competent  witness  to  some  purposes,  e.  g.  to  prove 
the  subscription  of  any  under-writer,  because  be  would  speak 
to  that  fact  merely  in  his  character  of  i^ent,  yet  he  was  incom- 
petent for  the  purpose  for  which  be  was  called,  namely,  to  prove 
something  in  which  be  was  equally  interested  with  all  the  other 
under-writers.  That  interest  was  a  fatal  objection  to  \\u  testU 
moiiy ;  and  the  Court  will  be  the  less  inclined  to  over-rule  this 
objection,  because  it  was  in  the  witness's  power  to  have  removed 
his  incompetency  by  paying  his  subscription.  It  was  expressly 
determined  in  Ridout  v.  Johnson  (6),  that  one  under-writer  can- 
not be  a  witness  in  ao  action  between  other  parties  <Hi  the  same 

(a)  Dw^U  114.       (^)  Btk\  ^.  P.  ta^.  1st  ed.  bat  emitted  itt  the  sd. 
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policy.     That  rule  has  constantly  prevailed  since ;  and  it  shews, 
that  if  the  witness  be  interested  in  the  question  pnt  to  him,  it  is 
the  sanr.e  objection  as  if  be  were  interested  in  the  event  of  the  S9iU. 
There  is  also  another  rule  which  would  defeat  the  evidence  of 
this  witness,  that  a  party  shall  not  be  permitted  to  give  testimony 
to  avoid  an   instrument  which  he  himself  has  executed.    This 
was  ruled  in  Walton  v.  Shelly  (a) j  where  the  witness  was  even 
called  to  speak  against  his  own  interest ;  and  there  the  rule 
respecting  under-wrilers  waa  recognised*    As  to  the  interest 
which  it  is  contended  the  other  under-writers  bad  acquired  in 
Bamden\  testimony;  that  argument  is  entitled  to  little  consider- 
ation, for  they  nmst  be  all  taken  to  have  subscribed  at  the  same 
time ;  and  the  risk  and  the  interest  of  the  parties  are  the  same. 
And  if  the  plaintifiPs  argument  were  to  hold,  it  would  become  ne- 
cessary to  consider  at  what  lime  the  witness  became  interested : 
but  it  bas  always  been  held  to  be  a  sufficient  obfection  to  a  wit- 
ness, that  he  is  interested  at  the  time  of  the  trial.     Otherwise 
the  same  argument  would  also  apply  to  the  case  of  commoners ; 
and  if  one  purchased  his  right  of  common  a  short  time  previous 
to  the  trial,  he  might  be  examined  to  any  matter  that  arose  before 
be  became  interested ;  since  it  might  equally  be  said,  that  the 
other  commoners  had  acquired  a  right  in  his  testimony,   of 
which  he  could  not  deprive  them  by  becoming  a  commoner 
Uoiself.    As  to  the  case  of  Barlow  y.  Fowell{b),  where  Holtf 
Cb.  J.  ruled,  that  a  person  who  made  himself  a  party  in  interest 
after  a  plaintiff  or  defendant  had  an  interest  in  his  testimony, 
could  noi  deprive  them  of  the  benefit  of  his  testimony,  as  if  he 
be  a  njkness  of  a  wager,  and  afterwards  bet  on  the  same  matter : 
thit  only  shews  that,  after  the  wager,  be  is  a  competent  witness 
to  prove  the  contract  itself,  but  nothing  more.     For  in  Rescoui 
i.lViUiafm(c)f   «chich  was  an  action  for  money  had  and  re- 
ceived agaiiist  the  defendant,  in  whose  hands  a  wager  had  been 
deposited  by  the  plaintiff  and  another,  it  was  held,  that  a  person 
who  hid  the  same  wager  was  not  a  competent  witness  for  the 
P^OQ  wbote  side  he  betted^    Now  a  policy  of  assurance  may 
be  considered  as  analagous  to  a  wager,  aind  each  under- writer  has 
tbesamesortof  interest  which  i\^e  better  bas  in  the  case  of  a  wager. 
Ciambr€f  in  reply.  The  case  of  Walton  v.  Shelly  did  not  esta- 
^M  as  a  gitoeral  position,  that  in  no  case  can  a  witness  be  called 
to  invalidate  an  instrument  which  he  himself  bas  signed ;  fot 
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1789*        in  a  case  which  happened  soon  afterwards  at  the  sittings,  Bui" 

ler,  J.  held,  that  the  rule  only  extended  to  such  instruments  as  are 

against  f^^gotiable;  so  that  it  does  not  apply  to  a  case  like  the  present. 
Bakbr,  But  even  if  it  were  to  be  considered  as  a  general  rule,  still  the 
in  Error,  particular  circumstances  of  this  case  furnish  an  exception  to  it. 
The  case  in  Levinz  is  contrary  to  universal  practice ;  and  is  an* 
swered  by  the  rule  laid  down  in  Skinner,  which  is  decisive  on 
this  head.  It  makes  no  difference  here  whether  the  objeetioD 
to  this  witness  arises  from  his  being  interested  in  the  question,  or 
in  the  event  of  the  cause;  since  the  released  discharged  him  from 
every  interest  in  both.  Besides,  he  was  rejected  generally:  now 
if  be  were  competent  to  answer  any  question,  there  must  bejudg« 
ment  for  the  plaintiff  in  error. 

Lord  Kenyon,  Ch.  J. — After  stating  the  case,  said,  the  ques- 
tion is,  Whether,  under  all  these  circumstances,  Bowden  was  or 
was  not   a  competent  witness?     I  premise  with  mentioning 
what  was  said  by  Lord  Mansfield  (a)  on  this  subject.  That  **  the 
''  old  cases  upon  the  competency  of  witnesses,  have  gone  upon 
*'  very  subtle  grounds.     But,  of  late  years,  the  Courts  have  en- 
"  deavoured  as  far  as  possible,  consistent  with  those  authorities 
**  to  let  the  objection  go  to  the  credit ,  rather  than  to  the  compe^ 
**  tency  of  a  witness."    And  if  the  opinion  of  so  great  a  judge 
stood  in  need  of  any  support,  it  would  have  it  from  the  senti- 
ments of  Lord  Hardmcke,  in  the  case  of  King  v.  Bray  (b),  who 
said,  that  whenever  a  question  of  this  sort  arose  on  which  a 
doubt  might  be  raised,  he  was  always  inclined  to  restrain  it  to 
the  credit,  rather  than  to  the  competency  of  the  witness,  mak- 
ing such  observations  to  the  jury  as  the  nature  of  the  case  should 
require.     Now,  fortified  with  two  such  authorities  as  these,  1 
have  no  scruple  in  declaring  my  concurrence  that,   wherever 
there  are  not  any  positive  rules  of  law  against  it,  it  is  better  lo 
^    receive  the  evidence  of  the  witness,  making  nevertheless  such 
observations  on  the  credit  of  the  party  as  his  situation  requires^ 
Then  it  is  to  be  considered,  What  is  the  question  put  to  a  wit- 
ness on  his  voir  dire .?  It  is.  Is  he  really  interested  in  the  cause  i 
Sometimes  indeed  the  counsel  enter  into  the  detail,  and  ask 
how  he  is  interested.     But  the  general  question  involves  in  it 
all  the  others,  and  amounts  to  this.   Whether  the  record  in  that 
cause  will  affect  his  interest  (c)?    Upon  that  ground  has  the 
case  of  commoners  proceeded  :  it  b  very  probable  that  in  pre- 

(a)  WtUrn  V.  SkeUy,  1  vol.  300.  (6)  Rep.  Temp.  Hard,  360. 

(c)  Vide  Trelawney  v.  Thonuu,  l  H.  Bl.  Rep.  C.  3. 308. 

6cripti%c 
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sci^pltoe  rights  ofcomrooD,  other  persons  living  in  the  same  ma-         1789. 

nor  maj  have  correspondent  rights:  yet,  unless  the  question 

turns  OD  9L custom  equally  beneficial  to  them  all,  the  testimony  of        Bent 

one  must  be  admitted  to  prove  his  neighbour's  right.    But  if  the      Bak'ba 

fight  be  claimed  under  a  cuitom  that  all  the  inhabitants  of  the      ^^  i^rror. 

parish  shall  have  a  right  of  common,  all  those  who  fall  under 

tbat  description  are  interested,  because  the  verdict  in  that  cause  ^ 

may  afterwards  be  used  as  evidence  to  establish  the  same  right 

io  the  rest* 

Now  in  this  dise,  the  objections  made  to  this  witness  are  re* 
solvable  into  the  three  mentioned  by  the  plaintiff's  counsel, 
first,  that  he  had  a  direct  interest  in  the  suit.     It  is  true  that  he 
had  an  interest  when  he  came  into  court  to  give  his  evidence  by 
virtue  of  that  engagement  which  he  had  made :  but  the  bill  of 
exceptioof  ako  states  that  a  release  was  executed  to  him,  which 
entirely  removed  that  objection.    The  next  objection  is,  that  the 
witness  was  party  to  a  suit  in  equity,  and  that  eventually  he 
might  be  liable  to  the  costs :  but  no  person  but  the  plaintiffs 
below  could  call  on  him  for  those  costs ;  now  the  defendant  be- 
low and  the  witness  offered  that  the  bill  should  be  dismissed  as 
to  them  at  their  own  costs,  which  however  was  refused :  but 
after  such  a  refusal,  neither  in  justice  or  common  sense  can  we 
suffer  those  parties  to  make  the  objection.    Then  the  remaining 
objection  is,  that  he  was  an  underwriter  on  the  same  policy.     I 
must  acknowledge  that  there  have  been  various  opinions  upon 
this  subject,  and  that  it  is  impossible  to  reconcile  all  the  cases« 
Then  we  have  only  to  consider  what  are  the  principles  and  good 
ieoie  to  be  extracted  from  them  all.   I  think  the  principle  is  this; 
if  the  proceedings  in  the  cause  cannot  be  used  for  him,  he  is  a 
oonpeteat  witness,  although  he  may  entertain  wishes  upon  the 
nbject,  for  that  only  goes  to  his  credit,  and  not  to  his  compe« 
tencj;  as  where  he  stands  in  the  same  situation  with  the  party 
for  whom  be  is  called  to  give  evidence,  there  is  no  doubt  but 
tbat  it  Buiy  mfloence  his  testimony ;  or  where  a  father  is  giving 
««Uiace  for  the  son :  bnt  this  does  not  render  him  incompetent, 
Mid  Mdi  ctrcumstances  are  always  open  to  observation.   So  here 
Ae  wilacss  aigbt  ^ve  had  his  wishes;  his  situation  might  have 
nwid  an  iDfluence  on  his  mind ;  but  the  question  still  is, 
^iMier  be  was  a  competent  witness  i  on  the  grounds  I  have 
tbiady  stated,  1  think  he  was.    But  there  is  also  another  reason 
for  adaiittiag  the  evidence  of  this  witnesS|  on  the  authority  of  the 
y^U  111.  0  case 
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Bent 

against 


nSQ.  case  io  Skinner;  yfhere  it  was  ruled  by  Lord  Ch.  J.  Holi,  that 
nhere  a  person  made  himself  a  party  in  interest  after  a  plaintiff 
or  defendant  has  an  interest  in  his  testimony,,  he  may  not  by  this 

BtkKER,      deprive  the  plaintiff  or  defendant  of  the  benefit  of  his  testimony. 

la  Lrror*      Then  what  was  the  situation  of  tlitse  parties  i    We  must  recoU 
lect  that  the  broker,  who  effects  the  policy,  is  the  witness  whose 
testimony  must  be  resorted  to  by  both  parties  in  case  of  any  dis- 
pute.   He  afterwards  signed  the  policy  himself,  which  he  could 
not  have  done  without  the  concurrence  of  the  assured  themselves, 
who  bad  before  entered  into  the  contract  with  the  defendant  be- 
low through  the  medium  of  this  broker ;  and  therefore  he  was 
to  be  deprived  of  the  benefit  of  his  witness  by  the  very  act  of  the 
plaintiffs  themselves  who  objected  to  bis  testimony  at  the  trial. 
Then  it  has  been  said,  that  a  person  cannot  be  permitted  to  give 
evidence  to  invalidate  an  instrument  which  he  himself  has  exe« 
cuted:  but  I  cannot  assent  to  that  as  a  general  proposition;  for 
I  remember  a  case  of  a  trial  at  the  bar  of  this  court  (a),  where  all 
the  subscribing  witnesses  to  Mr. JoUiffes  will  were  permitted  to 
give  evidence  of  the  insanity  of  the  testator  at  the  time  of  making 
it.  Now  in  that  case  they  came  to  destroy^  the  instrument  which 
they  had  attested ;  and  though  their  testimony  was  ultimately 
discredited,  yet  no  doubt  was  entertained  respecting  their  com- 
petency.    I  therefore  entirely  agree  with   the  distinction   taken 
by  my  brother  Buller,  that  where  a  person  has  signed  a  n^o- 
tiable  instrument,  be  shall  not  be  permitted  to  invalidate  it  by 
his  testimony.    But  that  is  not  the  casehere.    However,  these 
are  only  the  small  points  in  the  cause.     And  I  again  recur  to 
that  which  is  the  principal  ground  of  my  opinion,  namely,  that 
the  witness  was  not  interested  in  the  cause  then  depending, 
neither  could  the  verdict  by  any  possibility  be  produced  by  him 
in  any  subsequent  suit. 

AsHHUBST,  J. — ^There  is  so  great  a  contradiction  in  decisions 
respecting  the  boundaries  of  evidence,  that  I  rather  choose  to 
give  my  opinion  on  the  particular  circumstances  of  this  case,  than 
to  lay  down  any  general  rule  on  the  subject.  The  witness  was 
called  to  prove  that  an  under-writer  on  the  same  policy,  was  not 
liable.  Perhaps,  in  ordinary  cases,  one  under-writer  cannot  be* 
examined  as  a  witness  for  or  against  another  on  the  same  policy: 
but  the  particular  situation  in  which  this  witness  stood  makes  a 
great  difference ;  for  he  had  acted  as  the  broker,,  and  could  sot 


IN  THE  Twenty-ninth  Year  of  GEORGE  III.  35 

by  any  act  of  his  own  deprive  cither  party  of  his  testimony  by        1789. 

his  afterwards  signing  the  policy.    From  the  nature  of  his  situa-        

tioB  he  roust  be  the  best  witness  for  many  purposes  ;  and  if  he        ^^ 

kncfwof  any  previous  secret  circumstances  which  would  invali-      Baker, 

ftftte  the  policy,  he  was  committing  a  fraud  on  the  fesl  of  the      ^^  Error. 

mider-writers.     And  if  we  were  to  reject  the  testimony  of  this 

witness,  it  would  be  open  to  this  further  objection^  that  the  as* 

sored  might  collude  with  the  broker,  after  he  had  obtained  other 

subscriptions,  and  prevail  on  him  to  subscribe  the  same  policy,  in 

order  to  deprive  the  under-writers  of  the  benefit  of  his  evidence. 

Bo  LLC  R,  J. — ^This  case  involves  in  it  the  question  which  has 

been  so  repeatedly  agitated  in  courts  of  law,  What  objections  go 

to  the  credit,  and  what  to  the  competency,  of  the  witness  ?  than 

which  oo  question  is  more  perplexed.    1  believe  it  was  first  held 

in  Xiioui  ▼.  Johnson^  that  one  under-writer  cannot  be  a  witness 

for  another;  I  have  taken  great  pains  (though  without  success) 

to  get  the  real  statement  of  that  case,  because  it  may  perhaps 

have  been  determined  on   its  own    particular  circumstances. 

However,  in  consequence  of  that  determination,  judges  at  Nisi 

Prius  have  frequently  rejected  nnder-writeis  as  witnesses ;  nor 

11  it  extraordinary  that  at  Nisi  Prius  they  should  have  been 

goided  by  the  only  case  upon  the  subject,  without  much  examin- 

ttion  into  the  grounds  of  it.     But  it  is  necessary  now  to  decide 

the  question  in  a  more  solemn  manner.     With  regard  to  two  of 

the  objections  which  have  been  argued  at  the  bar,  they  are 

not  entitled  to  much  consideration.    The  first  of  them  is,  that 

the  witness  was  interested,  because  lie  was  to  contribute  to  the 

costs :  the  release  is  a  clear  and  decisive  answer  to  that.     The 

other  is,  that  he  was  liable  to  pay  the  costs  in  the  suit  in  equity; 

9sd  the  answer  to  that  is,  that  he  did  every  thing  which  he  could  to 

<iiicbarge  himself  from  that  objection,  by  offering  to  dismiss  his 

Ul  at  his  own  costs.    The  case  of  Goodtitle  v.  WeJJord  (a)  shews^ 

Alt  if  a  person  who  is  tendered  as  a  witness  does  every  thing  in 

kit  power  Co  get  rid  of  any  objection  to  his  testimony,  it  shall 

aotbe  competent  to  the  other  party,  by  an  obstinate  refusal,  to 

ptcvcnt  his  being  examined.    Then  the  remaining  and  principal 

^lestion  is,  Whether  this  witness,  having  subscribed  this  policy 

<i  ao  nnder-writer^  has  thereby  rendered  himself  altogether  in- 

coaq^tenH  because^  if  he  were  competent  to  answer  ary  ques- 

tionS|  ke  ought  not  to  have  been  rejected  generally.    Then  we 

•   (a)  DumgU  134. 
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1789.  must  see  ^i^hetber,  on  this  record,  the  fact  to  Mrhich  he  was  re« 
'—^  quired  to  speak  might  be  such  as  he  was  competent  to  answer* 
a^fnit  ^^  ^^^  principle  of  necessity  alone  I  think  this  witness  ought  to 
Baker,  have  been  received.  If  the  question  intended  to  be  put  to  him 
lu  £rror.  ^^^^  g,  ^^  ^^^y  representation  made  bj  him  to  the  under-writers 
at  the  time  of  subscribing,  he  must  be  admitted  as  a  witness 
from  necessity;  for  he  was  the  only  person  who  from  the  nature 
of  the  thing  could  speak  to  that  transaction,  and  as  such  the 
under^writers  had  a  right  to  call  on  him  for  his  testimony.  For 
it  is  scarcely  possible  that  that  which  he  alleged  to  the  under- 
writers when  they  subscribed  could  be  proved  by  any  other  per- 
son.  Besides  it  is  admitted,  that  if  he  had  been  called  as  an 
agent,  he  might  have  been  examined :  now  non  constat  hut  that 
was  the  case  here ;  and  as  he  was  rejected  generally,  the  judg- 
ment must  be  reversed.  On  the  general  ground,  whether  one 
under-writer  can  be  examined  for  another  who  has  subscribed 
the  same  policy,  I  incline  to  think  there  is  no  objection  to  )iis 
competency.  When  the  case  of  Walton  v.  Shelly  was  argued 
here,  I  looked  into  all  the  cases  on  the  subject,  and  particularly 
into  those  on  this  head.  The  Court,  ia  that  case,  approved  of 
what  was  laid  down  by  Lord  Hardwicke  in  R.  v.  Bray,  that  it 
was  better  to  lean  Against  objections  to  the  competency,  and  to 
let  them  go  to  the  credit  of  the  witness.  The  true  line  I  take 
to  be  this,  is  the  witness  to  gain  or  lose  by  the  event  of  the  cause'f 
Now  this  witness  could  not  gain  or  lose  by  the  event  of  this 
cause,  because  the  verdict  could  not  be  evidence  either  for  or 
against  him  in  any  other  suit.  This  has  been  likened  to  cases 
where  witnesses  have  been  rejected  on  the  ground,  that  they 
shall  not  be  permitted  to  invalidate  instruments  which  they 
themselves  have  signed  :  but  the  ground  of  that  objection  is,  that 
it  is  holding  out  false  credit  to  the  world,  and  must  be  confined 
to  negotiable  instruments.  If  a  person  were  permitted  to  set 
aside  such  an  instrument,  it  would  enable  him  to  commit  a  fraud. 
But,  for  the  reasons  which  I  have  stated,  I  think  this  witness 
ought  to  have  been  received ;  the  consequence  of  which  is,  that 
the  judgment  must  be  reversed,  and  a  venire  de  novo  must  issue 
returnable  in  this  court. 

Grosb,  J. — With  respect  to  the  general  question.  Whether, 
the  witness's  being  interested  in  the  question  put  to  him  shall 
render  him  incompetent,  as  well  as  his  being  interested'  in  the 
event  of  the  suitf  1  think  it  is  better  to  narrow  the  objection  to 

those 
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those  cases  where  the  witness  is  interested  in  the  event  of  ike        1 789. 

cause.    So  much  has  already  been  said  on  this  subject,  that  I  am         

satisfied  with  declarmg  my  assent  to  the  rule,  that,  unless  the        ^^^^s 

witness  be  interested  in  tiie  event  of  the  suit,  he  shall  be  admit-      Bakbr, 

ted,  except  in  those  exceptions  which  have  been  established  by      ^"  Error. 

solemn  decisions.     On  the  other  ground,  that  a  witness  ought  to 

be  received  from  necessity,  1  think  this  falls  within  the  case  cited 

of  a  wager;  and  whatever  may  have  been  said  in  the  case  in 

LetnHX,  the  case  in  Skinner  is  a  clear  authority  to  the  general 

point.    And  that  1  find  has  been  since  adopted  in  another  case 

of  George  v.  Pearce,  before  Gould,  J.  who  held  that  it  was  no 

objection  to  the  competency  of  a  witness,  that  he  had  laid  a 

^srager  on  the  event  of  the  cause:  and  that  convinces  me  that 

Mr.  J.  Gould  meant  to  follow  the  same  rule  which  had  been 

laid  down  by  Lord  Holt  in  the  case  in  Skinner.    So  that  the  rule 

is,  that  a  person,  in  whose  evidence  another  has  gained  an  in* 

terest,  shall  not  by  his  own  act  deprive  the  other  of  the  benefit 

of  his  testimony.    Now^  in  this  case,  the  witness  wa9  the  broker 

who  effected  the  policyi  and  was  the  only  person,  who  could 

speak  to  many  facts  material  to  the  cause.    Therefore,  on  this 

as  well  as  on  the  other  ground,  I  think  he  ought  to  have  been 

admitted.    And  if  he  were  competent  to  answer  any  question, 

be  ought  not  (o  have  been  rejected. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Dand  against  Sexton.  ^^^' 

THIS  was  an  action  of  trespass  vi  el  armis  for  beating  the  if  the  plaintiff 
plaintiff's  dog,  whereby  the  dog  was  hurt,  and  the  plaintiff  in  tmpawm  ^ 
loit  the  use  of  him.    The  defendant  pleaded  the  general  issue,  beatinirtbe 
Ob  the  trial  the  plaintiff  recovered  \s.  damages;  and   Lord  pianitiff^dofjf, 
£e»yojf,  Cb.  J.  certified  under  the  43  Eliz.  c.  6.  that  the  da-  tfaaa40t.  the 
nates  were  under  40^.  J";^S«  "^^^ 

J,     ,  ,  .       r«  ^  •  ■  It      Ufyonderthe 

^htfherd  moved  last  Term  for  a  rule  to  shew  cause  why  the  4S  El.  c  6.  to 
certificate  should  not  be  set  aside,  on  the  ground  that  the  statute  J^]^"JJjJ^^ 
only  applied  to  those  actions  which  could  be  brought  in  the  costs  than  dam- 
ccmaty  court,  and  that  of  course  it  did  not  extend  to  an  action  *^' 
tt  H  €rmU.    And  a  case  of  Delamotte  v.  Dixon  (a)  was  cited,  in 

(a)  Sittiags  after  Mick,  t7  G.  S.  B.  R. 

J)  3  which 
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DAT4D 

agaiiat 

Sexton. 


wbicli  Buller,  J.,  under  an  idea  tbat  the  statute  had  been  under- 
stood to  be  thus  confined,  refused  to  grant  a  certificate. 

Lord  Kenyon»  Cb.  J. — It  seems  to  nie  tbat  this  case  conies 
within  the  statute,  which  extends  to  all  personal  actions,  not 
being  for  any  title  of  lands,  nor  for  any  battery.  And,  on  the 
maxim  exceptio  probat  regulam,  it  includes  all  other  actions  vi  el 
armis.  It  is  true  indeed  that  an  action  vi  et  armis  cannot  be 
brought  in  a  county  court :  but  there  are  other  inferior  courts 
M^hich  by  charter  have  a  power  of  trying  actions  vi  et  armis. 
But,  as  some  of  the  judges  have  entertained  doubts  upon  the 
question,  take  a  rule  to  shew  cause. 

Cause  was  to  have  beeA  shewn  this  day,  but 

Tht  Court  were  extremely  clear,  on  the  authorities  of  Walker 
V.  Robinson  (a),  White  v.  Smith  {b),  and  Bartlet  v.  Robins  (c), 
tbat  the  statute  (d)  extendlsd  to  the  present  cases ;  and  they 

Discharged  the  rule. 

(«)  1  IVili,  93.    2  Sir,  1232.  (6)  Cited  in  1  ffUs.  94. 

(c)  2  mU.  258. 

(d)  It  has  been  holden,  tliat  a  certificate  upon  tliis  statute  maybe  graotedafter 
the  trial  of  the  cause.  HoUtmd  v.  Gore,  Tr,  32  Geo.  2.  C.  B.  Sayer  on  Costs,  18. 


Tlwrsdapf 
Jan.  29th. 


The  King  against  Thomas  Forrest  and  Others. 


The  pariah-  AN  appeal  was  made  to  the  qnarter  sessions  of  Middlesex  by 

loners, as weu      /-\      ,  T*^    -,      ,  ,  ,  %    t    tr    r   % 

as  the  overseers  -^  -^  John  Abrahams  and  two  other  persons,  on  behalf  of  them- 

^'l^fl  5PJ  selves  and  the  rest  of  the  parishioners  of  Saint  Pancras,  against 
potntedy  may  ^  *  '    o 

appeal  to  the     a  warrant  of  appointment  made  by  four  justices  of  Thomas  For^ 

tte!S*El!^2^  ^^^^>  J^^'^  Powell,  and  one  Jones,  to  be  overseers  of  the  poor  of 
against  the  ap-  that  parish  :  and  a  special  case  was  reserved  for  the  opinion  of 
overaem.  ^  ^^  Court.  The  appellants  exhibited  their  petition  and  appeal. 
Whereas  act  setting  forth  tbat  the  parishioners  of  St.  Pancras  had  always 
empowers  two  ^^^^  accustomed  to  assemble  in  open  vestry  on  Tuesday  in  Easter 
justices  of  the  week,  in  pursuance  of  a  notice  given,  for  the  purpose  of  return* 
cute  a  judicial  itig  proper  persons  to  the  magistrates  of  the'division,  to  be  by 
*^^td™"*^  them  appointed  to  the  offices  of  church-wardens,  overseers,  and 
cnte  it  tngeth-  constables.  That  there  being  three  divisions,  with  a  separate 
uappoki^^'^  overseer  for  each,  and  two  or  more  persons  having  always  been 
ment  of  over-  nominated  for  each  division,  the  parishioners  had  always  pro- 
S!  c.'i"!^^  cecded  to  make  their  election  by  voting ;  and  on  a  return  being 
by  two  justices  made  by  the  vestry-clerk  of  the  proceedings  to  the  magistrates, 

separately,  ia 

bad.    [2  East  244.] 

they 
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1789.        order  of  removal  (a),  where  the  justices  are  to  examine  into  the 

'-  facts  and  make  an  adjudication  with  respect  to  the  settlement 

gainst       ^^  ^^^  party  to  be  removed,  it  is  necessary  that  they  should  act 

FoRKEST     together,  because  they  form  a  court  of  judicature,  and.  pronounce 

and  Others*    ,  judgment :  but  that  is  different  from  the  present  case,  ivhere 

the  signing  of  th«  appointment  is  a  mere  ministerial  act.     No 

examination  of  witnesses  takes  place ;  and  they  merely  approve 

of  the  nomination  ef  the  constables ;  which  may  be  done  as 

well  when  they  are  acting  separately  as  when  they  are  together. 

Lord  Ken  YON,  Ch.'J. — ^"fhe  clause  in  the  43  Eliz.  is  con- 
ceived in  the  most  general  terms.  It  enacts  that  ''  if  any  person 
**  shall  find  himself  aggrieved,^  ^c.  he  may  appeal,"  Sfc.  A  case 
may  reasonably  be  imagined  to  exist  in  which  the  parishioners 
would  feel  themselves  aggrieved  by  the  appointment  of  over- 
seers,  when  we  recollect  the  enormous  sums  of  money  which  are 
received  for  the  relief  of  the  poor ;  as,  for  instance,  if  the  magis- 
trates  were  to  appoint  persons  who  were  insolvent.  As  to  the 
other  question  :  perhaps  at  this  time  of  day  no  great  inconve* 
nience  would  follow  from  permitting  the  appointment  to  be 
made  by  a  single  magistrate.  But  we  are  to  decide  this  question 
on  the  statute  43  Eliz.  c.  2. ;  the  first  section  of  which  expressly 
declares,  that  the  overseers  shall  be  nominated  by  two  or  more 
justices  of  the  peace,  whereof  one  shall  be  of  the  quorum.  Now 
those  words  are  very  material  in  the  decision  of  a  question  arising 
upon  this  statute.  For  though  in  modern  times  all  the  justices 
in  the  commission  (except  one)  are  of  the  fjuorum,  yet  at  the 
time  when  that  act  passed,  some  persons  were  selected  on  account 
of  their  superior  knowledge,  and  appointed  to  be  of  the  quorum. 
However  I  do  not  wish  to  decide  on  that  sort  of  argument. 
But  it  is  admitted  that,  in  the  case  of  orders  of  removal,  they 
must  act  together,  and  for  this  reason ,  that  they  should  assist  each 
other,  and  that  the  result  of  their  conference  should  be  the 
ground  of  their  determination.  Now  I  cannot  distinguish  this 
case  from  that.  This  is  not  merely  a  ministerial  act ;  if  it  were, 
like  signing  a  rate,  that  might  perhaps  vary  the  question  :  but 
it  is  u  judicial  act>  wherein  the  justices  are  to  exercise  a  discre^ 
tion.  And  in  order  to  make  this  a  good  appointment,  the  jus- 
tices should  have  acted  together.  With  respect  to  the  usage 
\vbich  is  stated  in  the  case,  no  question  can  be  entertained 

*(«)  Vid.  R.  T.  InhabiUnts  pf  C0I1I1  Si.  Aldwm's,  Bwrr.  S.  C.  136. 

aboiit 
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^ixMit  it.    Because  as  the  statute  43  EUt.  commenced  in  the 
time  of  legal  memory,  do  usage  can  prevail  to  oppose  it. 

AsRHUBST,  J. — ^Tbe  justices,  in  appointing  ofcrseers,  do  not 
act  ministerially;  the  statute  has  vested  a  discretion  in  them,  and 
the;;  should  act  together.  And,  it  being  a  matter  of  discretion, 
they  should  confer  together  for  the  purpose  of  a  communication 
oo  tbe  subject  matter  on  which  they  are  to  determine :  but  this 
caoDDt  be  done  when  they  are  not  together,  and  when  no  confer^ 
cnee  can  take  place.    On  the  other  point  I  agree  with  my  lord. 

Geose,  J.  (a) — ^The  usage  whieh  has  been  attempted  to  be 
set  up  in  this  case  is  contrary  to  the  statute.  Neither  can  any 
doubt  be  entertained  on  the  question  relative  to  the  appeal.  As 
to  the  other  point,  1  agree  that  the  justices  should  be  together 
when  they  siga  the  appointment.  This  is  not  a  mere  ministerial 
act ;  if  it  were,  the  justices  would  have  nothing  more  to  do  than 
to  confirm  the  appointment  presented  to  them  by  the  parishion- 
ers :  but  they  are  to  exercise  a  discretion  upon  the  subject.  And 
die  general  rule  is,  that,  when  an  act  of  parliament  requires  the 
ooDcurrence  of  two  magistrates,  they  should  both  act  together. 
This  point  has  been  determined  not  only  in  the  case  of  orders  of 
removal,  but  in  orders  of  bastardy  also,  in  Billings  x.  Prim  and 
another (6),  in  the  court  of  Common  Pleas. 

Role  discharged  (c). 

'(«)  Mr.  Jaitke  BuUer  Mt  thU  day  fbr  the  Lord  ChsnceUor. 
W  9  BL  Rtpf  10i7« 
(c)  Vid.  R.  ▼.  Tbe  InhabitanU  of  UamMLl  Redware^  post.  580, 


1789. 
The  Kino 

aguinH 

Foehest 
and  Others. 


Doe  on  tbe  Demise  of  Wheedon  against  Lea. 

TN  ejectment  for  copyhold  premises  in  Hertfordihire,  a  special 
^  verdict  was  found.  And  the  question  arose  on  the  will  of 
Michael  Lea,  who  surrendered  to  the  use  of  his  will,  and  after- 
wards, on  the  9th  of  December  1771,  made  his  will,  wherein  he 
devised  the  premises  to  Thomas  Lea^  and  Edward  Johnston, 
snd  their  heirs  and  assigns,  to  hold  to  them  and  their  heirs,  until 
MiAad  Lea,  second  son  of  his  nephew  Thomas^  then  an  infant 
of  about  thirteen  years  of  age^  should  attain  the  age  of  94  years, 
on  condition  that  they  should,  out  of  the  rents  and  profits, 
daring  al)  that  time  keep  the  buildings  in  repair.  Item,  he 
devised  unto  Michael  Lea^  hia  great  nephew,  and  to  hb  heirs 

and 


A  devise  to 
trasteet  tUI  J, 
ihaU  attain  the 
age  of  24,  and 
iH^lieBliaU 
attain  ttiat  age, 
toliiminfee; 
giTcthhna 
▼etted  interest, 
which  wiU  de- 
scend to  hit 
heirs,  thoogh 
he  die  1>cfore 
24. 

[Willis,  501. 
1  N.  R.  SIS. 
lM.acS.69f. 
S  Mar.  14.] 
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1789*  and  assigns  for  every  when  and  so  soon  as  be  should  attain  bis 
_   '  age  of  24  years,   the  premises  in  question,    and  directed  the 

gainst  trustees  to  surrender  the  premises  accordingly.  Michael  Lea 
Cea.  attained  the  age  of  twenty-one,  but  died  under  twenty-four,  in- 
testate, and  without  issue,  leaving  Thomas  Lea,  the  defendant, 
his  brother  and  heir  at  law.  The  lessor  of  the  plaintiff  claimed 
under  the  heir  at  law  of  the  devisor. 

Morgan,  for  the  plaintiff,  contended  that  the  words,  ^'  when 
'^  and  so  soon"  operated  as  a  condition  precedent  to  Michael 
Lea*s  taking  any  interest  under  the  devise ;  and  the  event  of  his 
attaining  the  age  of  twenty-four  not  having  happened,  tlie  con-^ 
dition  was  defeated,  and  consequently  his  heir  at  law  could  take 
nothing.  These  words  have  the  same  meaning  as,  *'  if  Michael 
"  Lea  shall  attain  the  age  of  twenty-four  :"  and  *^  if"  was  ex- 
pressly determined  to  raise  a  condition  precedent,  in  Brown^ 
sword  V.  Edwards,  2  Fez.  243. 

Lambe^  contra,  was  stopped  by  the  Court. 

Lord  Ken  YON,  Ch.  J. — After  stating  the  verdict — ^The  only 
question  is.  Whether,  in  the  event  of  Michael  Lea's  dying  before 
he  attained  his  age  of  twenty-four,  this  was  a  vested  interest  in 
him,  discendible  to  his  heir  at  law ;  and,  consequently,  whether 
a  title  is  derived  to  the  defendant,  who  claims  under  him  ? 
And  I  conceive  that  there  can  be  no  doubt  on  this  question.  It 
has  been  argued,  that  it  depended  on  a  condition  precedent,  and 
that  not  having  happened,  that  the  estate  never  vested  in  Michael 
Lea.  And  certainly,  the  consequence  contended  for  would  fol* 
]oW|  if  this  were  a  condition  precedent.  The  only  case  cited  in 
support  of  it  is  that  of  Browmtmrd  v.  Edwards :  but  it  must  be 
remembered  that  the  words  there  are  very  different  from  the  pre- 
sent There  it  was,  '^  if  he  should  attain  tlie  age  of  twenty- 
"  one  :''  but  the  words  in  this  case  only  denote  the  time  when 
the  beneficial  interest  was  to  accrue.  But  this  question  does  not 
depend  on  argument  merely;  it  has  been  settled  ever  since  the 
time  of  Lord  Coke.  The  first  case  on  this  subject  is  Boraston^s 
case  (a) ;  in  which  case  the  words  are,  "  when  my  son  shall  at- 
''  tain  the  age  of  twenty-one.^  There  the  Court  held,  that  the 
•  remainder  was  executed  in  the  son  immediately  after  the  death 
of  the  testator,  and  that  it  did  not  rest  in  contingency :  and  that 
the  words  then  and  when  only  denote  the  time  when  the  re« 
mainder  shall  take  effect  in  possession ;  for  when  these  adverbs 

(a)  $  Sep,  19. 

refer 
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1789*       Ca$.  Abr.    And  this  construction  b  consonant  to  the  testator's 

~ —        intention  :  for  otherwise,  had  Michael  Lea  left  any  issue,  they 

Mg^mt        would  not  have  taken  any  thing  under  the  will ;  but  it  was  an* 

Xea.        doubtedly  the  testator's  intention  that  Michael  Lea  and  bis 

children  should  take  the  whole.     And   that  was  one  reason 

relied  on  in  the  case  in  Burrow* 

Judgment  for  the  defendant. 


^'^L        The  King  agaimt  The  Inhabitants  of  St.  Mary 

Westpo:rt. 

P^Sif^t  J^HOMJS  Ptetty,  Catherine  his  wife,  and  Elizabeth  and 
be  removed  James  their  children,  were  removed  by  an  order  of  two 

s"c!  so?  luf liT'  j*>8^>ces  from  Bradford  to  St.  Mary's  Westporty  in  Malmsbury, 
ii  Mhtailv  both  in  the  county  of  Wilts*  On  appeal,  the  order  was  con- 
Hiei^re  a  filmed,  subject  to  tlie  opinion  of  tliis  Court  on  the  following 
pntMUiiy  tbtt  case. — Edward  Pretty,  (the  grandfather  of  the  pauper  Thomas 
tllicated  Der-"^'  Pretty),  together  with  his  wife  and  family,  went  to  reside  in 
•om  residiog  Bradford,  under  a  certificate  from  the  parish  of  St.  Mary  IVest- 
IknSly,  wiUbe-.  P^^^  >"  Malmsbury,  dated  June  21,  1714,  acknowledging  them 
come  charge*  to  be  legal  inhabitants  of  Si.  Mary  fVestport,  and  promising  lor 
malebepreg.     themselves  and  their  successors  the  churchwardens  and  over* 

bftBUidi  ic  ^*"  ^^  ^^^  P^^'  ^^^  ^^^  **'°*  heing,  that  they  would  receive  the 
cause  for  re-  said  Edward  Pretty,  with  his  wifh  and  family,  when  they  should 
Andii^^"''  ^^  thereto  requested,  unless  they  or  either  of  them  should  obtain  a 
lief  was  given  legal  settlement  elsewhere.  The  paupers  resided  together  in 
nwdtonlS'^  ^^^^fo^^  under  the  certificate,  till  removed  by  the  present  order, 
m  aMMparate  Thomas,  the  elder  son  of  the  pauper  Tliomas  Pretty,  some  years 
ladier  it  was^  ^^  married,  took  a  house  in  the  same  parish,  and  resided  a-part 
ao  groimd  to  from  his  father's  family.  He  is  since  dead,  and  has  left  an  ia- 
and  hit  other  '^"^  ^^9  John,  who  now  lives  with  his  mother  in  Bradford,  and 
^h  m"'  '^"^  ^  under  the  age  of  seven  years.  The  paupers  named  in  the 
that partof the  ^^^^^  ^^  removal  never  asked  or  received  any  relief  from  Brad^ 
hj^  only  ford,  or  became  personally  chargeable,  unless  the  pauper  Eliza" 
chargeable  was  ^^A,  under  the  circumstances  herein*after  stated,  can  be  so  con- 

A^er^oite  ^^^^^^  •  ^ut  Thomas  Pretty  the  son,  after  the  separation  above 
promi^  to      mentioned,  asked  and  received  relief  from  Bradford  during  sick- 


wheattisooBformaMetothatsutate.   [8T.ILM.    3  East.  565.] 
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1789.       rish  officers  of  St.  Alary  WtUport  exceeded  their  authority,  be- 

cause  a  certificate,  which  was  not  strictly  warranted  by  the  cer- 

^ifeirt  ^    tificate  act,  was  enforced  in  R.  v.  Tostock  (a).     But,  2dly,  con- 

The  Inhabit    sidering  this  as  a  common  certificate,  the  justices  were  warranted 

^'^  ^^      in  removing  the  paupers,  either  on  the  ground  of  their  having 

WiSTroBT.  received  relief,  or  of  the  pregnancy  of  the  daughter.     It  has 

never  yet  been  determined,  whether  the  whole  of  a  certificated 
family  may  or  may  not  be  removed  on  account  of  relief  being 
given  to  one.    In  R.  v.  Framlingham  (A)  indeed^  jlsion,  J.  in- 
clined to  think  they  could  not :  but  that  was  a  mere  extrajudicial 
opinion ;  for  as  the  certificate  person  had  gained  a  settlement  in 
the  certificated  parish  by  taking  a  tenement  of  10/.  per  annum, 
it  became  unnecessary  to  determine  the  other  question*    There 
being  then  no  authority  against  it,  on  principle  it  may  be  con* 
tended,  that  the  relief  which  in  this  case  was  in  fact  granted  to 
the  son  and  grandson,  was  in  ^eci  given  to  the  grandfather ;  for 
by  the  43  EL  c.  2.  8.7.  the  fieither,  son,  and  grandson,  are  reci^^ 
procally  bound  to  maintain  each  other.    This  therefore  was  re- 
lief administered  to  the  grandfather,  since  it  relieved  him  from 
the  necessity  of  supporting  the  son  and  grandson  ;  and  it  is  im- 
material whether  he  received  it  in  persoft,  or  through  the  medium 
of  his  children.    In  Walton  v.  Spark  {c)f  an  action  of  debt  was 
brought  on  a  bond,  conditioned  to  save  a  parish  harmless  from 
John  Ooslin,  his  wife  and  children :  the  defendant  pleaded  that 
the  parish  was-  not  damnified ;  to  which  the  plaintiff  replied, 
ibmtjoseph,  the  son  of  John^  became  poor,  and  that  two  justices 
made  an  order  that  the  parish  should  pay  2s.  per  week  for  the 
maintenance  of  Joseph,  his  wife  and  children ;  by  virtue  whereof 
the  overseer  paid  28.  for  one  week,  and  that  Sd.  part  thereof 
was  for  the  maintenance  of  Joseph.     The  defendant  rejoined, 
that  Joseph  was  able  to  maintain  himself,  traversing  that  8tf. 
was  paid  for  the  maintenance  of  Joseph ;  to  which  the  plaintiff 
demurred.    And  the  Court  held,  that  the  traverse  was  imma** 
terial ;  that  the  wife  and  children  of  Joseph  were  part  of  his  fii- 
mily,  and  relief  for  them  was  relief  for  him;  and  judgment  waa 
given  for  t|ie  plaintiff.     If  then  this  was  relief  given  to  the 
grandfather,  the  whole  family  was  removable  by  the  8  and  9 
fV.  S.  c.  30.  8. 1.  which  enables  the  justices  to  remove  the  per* 
son  who  asks  relief,  and  his  or  her  children.    And  it  makes  nm 
difference  whether  or  not  the  whole  of  a  certificated  iamily  live 

(«)  B9tt.  S9f.  {h)  Bwr.  S.  C  TSf.  (c)  Cmb.  320. 

under 
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under  tbe  same  roof;  for  here  they  all  lived  in  Bradford,  under        1789. 
Uie  faith  of  one  certificate ;  their  residence  there  was  protected  by  -    ■ 

ame  and  the  same  instrument ;  they  went  there  only  on  the  con-       \I^^I^^ 
clition  of  not  bringing  a  charge  upon  the  parish ;  that  con-   The  lubahn 
dition  is  entire,  and  whether  one  part  or  another  of  the  family       ^^  ^^ 
received  relief,  it  was  equally  a  breach  of  that  condition.     The  WssTPORt« 
0  pregnancy  of  the  daughter  with  a  bastard  was  also  another  ground 
of  removal :  for  as  a  bastard  is  settled  where  bom,  it  became 
absolutely  necessary  to  remove  her  from  Bradford,  in  order  to 
avoid  that  charge  being  brought  upon  them.     In  12.  v.  Newing^ 
ton  (a),  IahA  Mansfield,  in  defining  the  nature  oi  a  certifici^ 
amid,  ^*  a  certificate  by  the  parish,  from  which  the  pauper  goea 
^'  to  another,  is  an  indemnity  to  that  other  parish  from  the  oon«  . 
**  sequences  of  permitting  him  to  reside  there."  If  then  the  daugk* 
ter  were  not  removeable  when  pregnant  with  a  bastard,  a  certi« 
ficate,  so  far  from  being  an  indemnity  to  Bradford^  would  protect 
the  certificated  person  when  bringing  a  burthen  upon  the  parish. 

Jekyll,  contra.  As  to  the  first  point ;  this  has  been  contended 
to  be  a  contract  between  the  two  parishes  independently  of  the 
certificate  act :  but  whatever  force  such  an  instrument  might 
have  had  before  that  statute,  it  can  have  none  since,  unless  it 
follow  tbe  precise  form  prescribed  by  it.  And  if  it  be  not  valid 
as  a  certificate  nnder  the  act,  it  cannot  be  supported,  since  the 
officers  who  signed  it  had  no  authority  to  bind  the  parish  of  JVest^ 
port.  Considering  this  then  as  a  common  certificate,  the  paupers 
were  irremoveable,  because  they  were  not  chargeable.  Then  it 
has  been  argued,  that  this  is  a  constructive  relief  of  the  grand* 
father :  but  the  Court  will  not  extend  by  construction  the  statute 
of  tbe  8  4r  9  fV.  S.  c.  30.,  which  was  passed  to  protect  the  resi* 
deuce  of  poor  persons  in  other  parishes,  who  could  find  no  em* 
ployment  in  their  own.  And  though  that  statute  says,  that 
the  £unily  of  a  certificated  person  asking  relief  may  be  removed, 
yet  only  these  persons  are  thereby  intended  who  dwell  under 
tbe  same  roof  with  the  head  of  the  family,  and  are  part  of  his 
eatablishmant.  But  here  the  son  was  clearly  emancipated,  and 
vf9M  Umaelf  the  head  of  a  new  stock.  The  opinion  of  Aston,  J. 
in  Ji.  V.  Framlingham,  ia  decisive  that  those  only  who  are  actually 
chargeable  can  be  removed.  Neither  can  the  case  of  fValton  ▼• 
Spark  govern  this ;  for  there  the  whole  family  resided  together; 
but  here  the  reverse  of  it  is  expressly  stated.    And  with  respect 

(c)  Jnii,  t  ToL  356. 

to 
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1789.  to  the  43  Eliz.^  the  grandfather  is  not  absolutely  bound  in  ifae 
■■  "  first  instance  to  relieve  his  children  and  grandchildren ;  it  must 
tfL^M?^    first  be  made  the  subject  of  an  order  of  justices^  who  are  to  in- 

The  Inbabi-   quire  into  his  ability.    As  to  the  circumstance  of  the  daughter's 
tants  of      being  pregnant ;  all  the  cases  agree,  that  a  certificate  person  can 

Wb'stport.  ^^h  ^  ranoved  when  he  becomes  actually  chargeable ;  whereas 

this  at  the  most  was  but  a  probability  of  her  becoming  so. 
Litchjitldf  on  the  same  side,  was  stopped  by  the  Court. 
Lord  Ken  YON,  Ch.  J.— Although  this  certificate  is  not  in  the 
usual  form,  yet,  as  far  as  it  relates  to  the  question  now  before  us, 
it  must  be  considered  as  a  common  certificate.  And  the  single 
question  is,  Whether  these  persons  vvho  have  been  removed  can, 
in  the  fair  sense  of  the  words,  be  said  to  have  been  actually 
chaigeable  to  the  parish  of  Bradford  P  Now  it  is  negatived  by 
the  case,  that  any  of  these  parties  received  relief  in  person.  But 
it  is  contended  that  they  were  virtually  relieved,  because  the  son 
and  the  grandson  both  received  relief.  But  it  must  be  observed 
that  at  that  time  they  were  not  members  of  the  family  of  the 
pater-familias  now  removed;  they  lived  apart  from  him,  and 
formed  another  family  of  themselves.  Then  it  has  been  said, 
that  a  burthen  has  been  thrown  upon  the  parish  by  the  relief  of 
the  son  and  grandson,  and  therefore  that  the  grandfather  was  vir» 
tually  chargeable,  because  the  43  Eliz.  requires  fathers  and  grand* 
fathers  to  support  their  children  and  grandchildren.  But  that 
proposition  hastens  to  a  conclusion  too  soon ;  for  by  that  statute 
they  are  not  tit  all  events  to  maintain  their  grandchildren,  lfc» 
but  only  when  they  are  of  sufficient  ability*  Now  the  justices 
are  the  proper  judges  of  that  ability ;  and  the  grandfathers,  i^c. 
are  only  to  be  called  upon  by  an  order  of  justices.  There  is  an-- 
other  section  in  the  certificate  act  (a),  which  throws  some  light 
upon  this  subject :  that  directs  that  every  person  who  receives 
relief,  and  the  wife  and  children  ofsuchpenon,  cohabiting  in  the 
same  house,  shall  wear  a  badge  on  the  shoulder:  this  therefore  ia 
a  strong  legislative  interpreution  of  what  is  meant  by  the  word 
'^  family''  in  that  act ;'  and  it  would  be  a  very  harsh  construction- 
of  that  law,  to  say  that  the  grandfather,  when  his  son  and  grand- 
son, who  lived  in  a  di£ferent  house  from  him,  received  relief, 
could  have  been  badged,  or,  as  mentioned  in  the  latter  part  of  tfaa 
same  clause,  sent  to  the  workhouse.    So  that,  on  the  fair  con- 

struction 
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sirucdon  of  this  act  of  parliament,  none  of  the  persons  removed         178<)* 

by  this  order  can  be  said  to  have  been  chargeable.     And  even         * 

if  we  could  exercise  any  discretion  upon  the  subject,  we  should        atairM^ 
not  be  inclined  to  restrain  the  operation  of  the  certificate  act.    The  Inliabi-  ' 
The  case  of  Tfalton  v.  Sparke  is  very  distinguishable  from  the     ci^  jiV^Y 
present:    there  the  condition  of  the  bond,  \vhich  was  to  in-  Wbstport. 
demnify  the  parish  against  the  person  therein  named  and  his 
children,  was  broken.      Then  as  to  the  circumstance  of  the 
daughter  being  with  child ;  it  is  universally  settled  that  that  is 
not  a  sufficient  ground  for  the  removal  of  a  certificate  person  (a). 
Perhaps  it  is  rather  a  bard  case,  and  we  might  wish  the  law  to 
be  otherwise  in  some  instances.     But  indeed  it  is  to  be  consi- 
dered that,  though  the  woman  was  pregnant,  non  constat  that 
the  child  would  be  a  bastard :  and  though  it  was  probable,  yet 
it  was  not  certain,  that  any  burthen  would  have  fallen  on  the 
parish,  for  she  might  have  been  married  before  she  was  brought 
to  bed. 

AsHHURST,  J. — No  doubt  arises  from  the  particularity  of 

this  certificate;   for  the   promise   by  the  certifying  parish  to 

receive  the  paupers  when  they  shall  be  thereto  requested,  can 

only  be  taken  to  mean  when  they  should  be  legally  requested. 

Now  the  persons  mentioned  in  the  certificate  had  a  right  to  reside 

in  Bradford  under  it  till  they  became  chargeable,  when  only  4he 

certifying  parish  could   legally  be  requested  to  receive  them. 

Then  the  question  is.  Whether  or  not  any  of  the  persons  removed 

actually  became  chargeable  in  such  a  way  as  to  warrant  the 

parish  of  Bradford  in  removing  tbem?     Now  it  does  not  appear 

that  any  of  them  fall  within  that  description.     For  as  to  the 

pregnancy  of  the  daughter,  it  has  been  repeatedly  determined, 

that  a  certificate  person  cannot  be  removed  as  being  likelj/  to  her 

come  chargeable,  but  such  person  must  be  actually/  chargeable: 

and  iQ  such  an  instance  as  this  the  charge  may  be  prevented  by 

marriage.     Then  as  to  the  relief  which  was  given  to  the  son 

lod  grandson ;  it  seems  to  me  that  that  was  not  a  sufficient 

ground  to  remove  the  griandfather  and  his  family  living  under 

a  separate  establishment.     But  it  has  been  sai,d  that  the  grand-^ 

father  was  bound  to  maintain  his  son  and  grandson  :   that  is 

true  under  circumstances,  but  then  he  must  be  of  sufficient  ability 

and  called  upon  by  an  order.     Now  here  the  relief  was  not 

given  on  the  application  of  the  grandfather ;  and  in  order  to 

(<)  Bat  now,  by  stat  S5  Geo,  3.  c.  101.  «•  6.  unmarried  women  with  child  are 
Atcaed  persons  actoally  chargeable. 

Vol.  III.  E  extend 
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17^9*        extend  the  consequences  of  this  relief  to  him,  the  parish  should 

'  have  first  called  upon  him,  when  if  he  had  refused,  alleging  his 

ag^nH^     inability,  it  might  have  perhaps  been  tantamount  to  a  relief  of  the 

'The  Inhabi-    grandfather.     But  as  it  appears  here,  we  cannot  say  that  it  was 
o^^jji* ®f       a  necessary  act  of  the  parish;  it  was  a  voluntary  one  ;  and  per- 

Westport*  ^^^^  ^^^  grandfather,  if  he  had  been  applied  to,  might  have  re- 
lieved the  son  and  grandson. 

Grose,  J.  (a) — ^The  first  question  arises  on  the  effect  of  the 
certificate.  Although  that  is  different  fiom  the  common  form^ 
yet  1  have  no  doubt  in  saying  that  it  can  have  no  other  opera* 
tion  than  \»hat  it  derives  from  the  8  Sf  9  fV.  S.  c.  SO.  If  it 
had,  it  would  go  a  great  way  to  defeat  that  statute.  For  that 
act  directs  that  a  certificate,  given  in  the  terms  therein  pre- 
scribed, shall  oblige  the  parish  granting  it  to  receive  the  persons 
therein  mentioned  when  they  shall  becon^e  chargeable ;  and  that 
then  they  shall  be  removed.  But  this  is  an  undertaking  to  re« 
'  ceive  the  persons  mentioned  in  it  tehen  they  should  be  thereto  re- 

quested;  which  is  directly  contrary  to  the  statute.  Therefore  I 
think  this  is  void,  unless  it  be  considered  as  a  certificate  \iithin  the 
act.  'J^he  next  question  is,  Whether  that  which  is  stated  in  the 
order  of  removal  be  true,  namely,  that  the  paupers  were  actually 
chargeable  ?  Now  that  is  negatived  by  the  case,  which  states 
that  they  were  not  in  fact  chargeable^  unless  we  can  say  that  they 
were  so  in  law.  Although  this  question  has  never  been  expressly 
decided,  I  agree  with  the  opinion  delivered  by  Mr.  J.  Aston^  who 
was  particularly  conversant  with  this  branch  of  the  law ;  and^ 
notwithstanding  it  was  extra-judicial,  I  cannot  help  paying  a  great 
respect  to  the  opinion  of  so  able  a  judge.  If  the  whole  of  a  cec 
tificated  family  were  removable  because  one  of  them  only  became 
actually  chargeable,  it  would  be  attended  with  great  inconveni- 
ence. As,  for  instance,  if  there  were  three  or  four  young  aiea 
ia  the  family  who  were  able  by  their  industry  to  procure  a  com- 
petent maintenance,  and  their  sister  became  chargeable,  it  would 
be  against  the  spirit  of  the  act  to  make  that  a  ground  for  remov- 
ing them  all.  ^And  I  think  the  intent  of  the  act  will  be  fully  afi- 
flwered  by  determining,  that  when  any  one  of  the  certificated 
family  becomes  chargeable,  he  only  shall  be  removed :  any  other 
determination  would  defeat  the  true  purposes  of  the  act.  The|i 
as  to  the  pregnancy  of  the  daughter ;  no  case  has  been  cited  tQ 
shew  that  a  person  under  such  circumstances  can  be  removedp 
and  1  think  she  was  not  removeable  on  that  account. 

Both  orders  quashed# 
(a)  Mr.  JostiGt  BvXUr  was  littiDg  for  the  Lord  CbanceUor, 
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1789. 


Pasley  and  Another  against  Freeman. 


THIS  was  an  action  in  tbe  nature  of  a  writ  of  deceit;   to  A  false  affirm- 
which  the  defendant  pleaded  the  general  issue.     And  after  J.**®^'  f**!)*  ^^ 
a  verdict  for  the  plaintiffs  on  the  third  count,  a  motion  was  made  with  intent  to 

The  third  count  was  as  follows :  ^  And  whereas  also  the  said  by  the  plaiutiff 
Joseph  Freeman,  afterwards,  to  wit,  on  the  "2 1st  day  of  February  J^^^*^e 
in  the  year  of  our  Lord  1787,  at  London  aforesaid,  in  the  parish  ground  of  as 
iod  ward  aforesaid,  further  intending  to  deceive  and  defraud  ^^^n^^n^ 
the  said  John  Pasley  and  Edward^  did  wrongfully  and  de-  ture  of  deceit, 
ceitfuliy  encourage  and   persuade  the   said  John  Pasley  and  tion,  itisnot 
Edward,  to  sell  and  deliver  to  the  said  Jo  Aw  Christopher  Falch  ^^^^J^^^ 
divers  other  goods,  wares,  and  merchandizes,  to  wit,  l6  other  should  be  be- 
bags  of  cochineal  of  great  value,  to  wit,  of  the  value  of  ft634/,  J^^^f  ^^^^h^ST 
l6f.  Id,  upon  trust  and  credit;  and  did  for  that  purpose  then  he sliouid col« 
ind  there  falsely,  deceitfully,  and  fraudulently,  assert  and  affirm  l^^,t)n'wh?b. 
to  the  said  John  Pasley  and  Edward,  that  the  said  John  Chris^  [i  East  3i8. 
iopher  then  and  there  was  a  person  safely  to  be  trusted  and  given  3  ]|'^  p,  3^*7. 
credit  to  in  that  respect ;  and  did  thereby  falsely,  fraudulently,  10  Vez.  475. 
tod  deceitfully,  cause  and  procure  the  said  John  Pasley  and  Ed-  /q  \i 
ward  to  sell  and  deliver  the  said  last-mentioned  goods,  wares, 
and  merchandizes,  upon  trust  and  credit,  to  the  said  John  Chris^ 
topher ;  and  in  fact  they  the  said  John  Pasley  and  Edward,  con- 
fiding in  and  giving  credit  to  the  said  last-mentioned  assertion  and 
affirmation  of  the  said  Joseph,  and  believing  the  same  to  be  true, 
and  not  knowing  tbe  contrary  thereof,  did  afterwards,   to  wit, 
OQ  the  ^th  day  of  February  in  the  year  of  our  Lord  1787»  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid,  sell  and  de- 
liver the  said  last-mentioned  goods,  wares,  and  merchandizes, 
apon  trust  and  credit,  to  the  said  John  Christopher;  whereas  in 
tnitl)  and  in  fact,  at  the  time  of  the  said  'Joseph's  making  his 
'said  last-mentioned  assertion  and  affirmation,  the  said  John  Chrh* 
topher  was  not  then  and  there  a  person  safely  to  be  trusted  and 
gWeo  credit  to  in  that  respect,  and  the  said  Joseph  well  knew  the 
same,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said.   And  tbe  said  John  Pasley  and  Edward  further  say,  that 
the  said  John  Christopher  hath  not,  nor  hath  any  other  person 
on  his  behalf,  paid  to  the  said  John  Pasley  and  Edward,  or 
aither  of  them,  the  said  sum  of  2634/.  165.  id.  last  mentioned; 
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17B9*        or  any  part  thereof,  for  the  said  last-mentioned  goods,  wares, 
and  merchandizes;  but  on  the  contrary  the  said  Jolm  ChristO" 

^J  A  Q  T   IT  ^^ 

against  P''^^  ^^^"  ^^^'  ^"^  ^^"'  '^>  ^vholly  unable  to  pay  the  said  sum  of 
Freeman,  money  last  mentioned,  or  any  part  thereof,  to  the  said  John 
Pasley  and  Edxcardy  to  wit,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid ;  and  the  said  John  Pasley  and  Edward  aver 
that  the  said  Joseph  falsely  and  fraudulently  deceived  them  in 
this,  (hat  at  the  time  of  his  making  his  said  last- mentioned  as- 
sertion and  affirmation,  the  said  John  Christopher  was  not  a  per- 
son  safely  to  Le  trusted  or  given  credit  to  in  that  respect  as  afore- 
said, and  the  said  Joseph  then  well  knew  the  ^ame,  to  wit,  at 
London  aforesaid,  in  the  parish  and  ward  aforesaid  ;  by  reason  of 
which  said  lastomentioned  false,  fraudulent,  and  deceitful  asser- 
tion  and  affirmation  of  the  said  Joseph,  the  said  John  Pasley  and 
Edward  have  been  deceived  and  imposed  upon,  and  have  wholly 
lost  the  said  last-mentioned  goods,  wares,  and  merchandizes, 
and  the  value  thereof,  to  wit,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid ;  to  the  damage,''  ^c. 

i\pplication  was  first  made  for  a  new  trial,  which,  after  argu- 
ment, was  refused :  and  then  this  motion  in  arrest  of  judgment. 
FFood  argued  for  the  plaintiffs,  and  Russell  for  the  defendant,  in 
the  last  Term :  but  as  the  Court  went  so  fully  into  this  subject 
in  giving  their  opinions,  it  is  unnecessary  to  give  the  arguments 
at  the  bar. 

l^he  Court  took  time  to  consider  of  this  matter,  and  now  deli- 
vered their  opinions  seriatim*    - 

Grose,  J. — Upon  the  face  of  this  count  in  the  declaration,  no 
privity  of  contract  is  stated  between  the  parties*  No  consider- 
ation arises  to  the  defendant ;  and  he  is  in  no  situation  in  which 
the  law  considers  him  in  any  trust,  or  in  which  it  demands 
from  him  any  account  of  the  credit  of  Falch.  lie  appears  not 
to  be  interested  in  any  transaction  between  the  plaintiffs  and 
Falch,  nor  to  have  colluded  with  them ;  but  he  knowingly  as« 
serted  a  falsehood,  by  saying  that  Falc/i  might  be  safely  entrusted 
with  the  goods,  and  given  credit  to,  for  the  purpose  of  in- 
ducing the  plaintifffs  to  trust  him  with  them,  by  which  the 
plaintiffs  lost  the  value  of  the  goods.  Then  this  is  an  action 
against  the  defendant  for  making  a  false  affirmation,  or  telling  a 
lie,  respecting  the  credit  of  a  third  person,  with  intent  to  deceive, 
by  which  the  third  person  was  damnified;  and  for  the  damage's 

suffered^ 
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Pasley 


tuflfered,  the  plaintiffs  contend  that  the  defendant  is  answer-  1789f. 
able  in  an  action  upon  the  case.  It  is  admitted,  that  the  action 
is  new  in  point  of  precedent :  but  it  is  insisted  that  the  law  re-  aeamn 
cognises  principles  on  which  it  may  be  supported.  The  prin-  Freeman. 
ciple  on  which  it  is  contended  to  lie  is,  that  wherever  deceit 
or  falsehood  is  practised  to  the  detriment  of  another,  the  law  will 
give  redress.  This  proposition  I  controvert ;  and  shall  endea- 
vour to  shew,  that  in  every  case  where  deceit  or  falsehood  is  prac- 
tised to  the  detriment  of  another,  the  law  will  not  give  redress  ; 
and  1  say  that  by  the  law,  as  it  now  stands,  no  action  lies  against 
any  person  standing  in  the  precidameftt  of  this  defendant  for  the  Lit,dc  e  a  imr  t 
false  affitmation  stated  in  the  declaration.  I^  the  action  can  be 
supported,  it  must  be  upon  the  ground  that  there  exists  in  this 
case,  what  the  law  deems  damnum  cum  injuria.  If  it  does,  I 
admit  that  the  action  lies ;  and  I  admit  that  upon  the  verdict 
founds  the  plaintiffs  appear  to  have  been  damnified.  But  whe- 
ther there  has  been  injuria,  a  wrong,  a  tort,  for  which  an  ac- 
tion lies,  is  matter  of  law.  The  tort  complained  of  is  the  false 
affirmation  made  with  intent  to  deceive ;  and  it  is  said  to  be  an 
action  upon  the  case  analogous  to  the  old  writ  of  deceit.  When 
this  was  first  argued  at  the  bar,  on  the  motion  for  a  new  trial,  I 
confess  I  thought  it  reasonable  that  the  action  should  lie :  but,  on 
looking  into  the  old  books  for  cases  in  which  the  old  action  of 
deceit  has  been  maintained  upon  the  false  affirmation  of  the  de- 
fendant, I  have  changed  my  opinion.  The  cases  on  this  head 
are  brought  together  in  Bro.  Tit.  Deceity  pi,  29.  ^  in  Fitz, 
Ahr.  I  have  likewise  looked  into  DanverSj  Kitchins,  and  Cih- 
mynSy  and  I  have  not  met  wiih  any  case  of  an  action  upon  a  false 
affirmation,  excepl^gainstapflr/^  to  a  contract^  and  where  there 
is  a  promise,  either  express  or  implied,  that  the  fact  is  true, 
which  is  misrepresented :  and  no  other  case  has  been  cited  at 
the  bar.  Then  if  no  such  case  has  ever  existed,  it  furnishes  a 
strong  objection  against  the  action,  which  is  brought  for  the 
first  time  for  a  supposed  injury,  which  has  been  daily  committed 
for  centuries  pasi ;  for  I  believe  there  has  been  no  time  wheo 
ineD  have  not  been  constantly  damnified  by  the  fraudulent  mis^ 
representations  of  others :  and  if  such  an  action  would  have  lain,  / 
there  certainly  has  been,  and  will  be,  a  plentiful  source  of  li« 
tigation,  of  which  the  public  are  hot  hitherto  aware.  A  va- 
riety of  cases  may  be  put :  suppose  a  man  recommends  an  estate 

E  3  to 
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1789.        to  another,  as  knowing  it  to  be  of  greater  value  thati  it  is;  wbe« 

the  purchaser  has  bought  it,  he  discovers  the  defect,  and  sells  the 

7m£^      estate  for  less  than  he  gave ;  why  may  not  an  action  be  brought 

Freeman,  for  the  loss  upon  any  principle  that  will  support  this  action  i 
And  yet  such  an  action  has  never  been  attempted.  Or,  suppose 
a  person  present  at  the  sale  of  an  horse  asserts  that  he  was  hit 
horse,  and  that  he  knows  him  to  be  sound  and  sure-footed, 
when  in  fact  the  horse  is  neither  the  one  or  the  other ;  accord- 
ing to  the  principle  contended  for  by  the  plaintiffs,  an  action 
lies  against  the  person  present  as  well  as  the  seller ;  and  the 
purchaser  has  two  securities.  And  even  in  this  very  case,  if  the 
action  lies,  the  plaintiffs  will  stand  in  a  peculiarly  fortunate 
predicament,  for  then  they  will  have  the  responsibility  both  of 
Fa/ch  and  the  defendant.  And  they  will  be  in  a  better  situation 
than  (hey  would  have  been  if,  in  the  conversation  that  passed  be- 
tween them  and  the  defendant,  instead  of  asserting  that  Falch 
might  safely  be  trusted,  the  defendant  had  said,  "  if  he  do  not 
**  pay  for  the  goods,  I  will :"  for  then  unjdoubtedly  an  action 

[eNewR.S4i.]  would  not  have  lain  against  the  defendant.     Other  and  stronger 

cases  may  be  put  of  actions  that  must  necessarily  spring  out  of 
any  principle  upon  which  this  can  be  supported,  and  yet  which 
were  never  thought  of  till  the  present  action  was  brought.  Upon 
what  principle  is  this  act  said  to  be  an  injury  ?  The  plaintiffs  say, 
on  the  ground  that,  when  the  question  was  asked,  the  defendant 
was  bound  to  tell  the  truth.  There  are  cases,  I  admit,  where 
a  man  is  bound  not  to  misrepresent,  but  to  tell  the  truth  : 
but  no  such  case  has  been  cited,  except  in  the  case  of  con- 
tracts ;  and  all  ihe  cases  of  deceit  for  mis-information  may,  it 
seems,  to  be,  be  turned  into  actions  of  assumpsit.  And  so  far 
from  a  person  being  bound  in  a  case  like  the  present  to  tell  the 
truth,  the  books  supply  me  \utli  a  variety  of  cases  in  which 
even  the  contracting  party  is  not  liable  for  a  misrepresent- 
ation. There  are  cases  of  two  sorts,  in  which,  though  a 
man  is  deceived,  he  can  maintain  no  action.  The  first  class 
of  cases  (though  not  analogous  to  the  present)  is,  where  the 
affirmation  is  that  the  thing  sold  has  not  a  defect  which  is  a 
visible  one :  there  the  imposition,  the  fraudulent  intent,  is  ad« 
mitted,  but  it  is  no  tort.  The  second  head  of  cases  is,  where 
the  affirmation  is  (what  is  called  in  some  of  the  books)  a  nude 
assertion ;  such  as  the  party  deceived  may  exercise  his  own 

judgment 
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judgment  upon  ;  as  nvbere  it  is  matter  of  opinion,  where  he  1789. 
may  make  inquiries  into  the  truth  of  the  assertion,  and  it  be* 
comes  his  own  fault  from  laches  that  he  is  deceived.  1  Ro.  against 
Abr.  101.  Yelv.  20.  1  Sid.  146.  Cro.  Jac.  386.  Bayly  v.  Fkebman. 
JHerrel.  In  Harvey  v.  Youngs  Yelv,  SO,  J.  S.,  who  had  a  term 
for  years,  affirmed  to  J.  D.  that  the  term  was  worth  150/.'  to 
be  sold,  upon  which  J.  D.  gave  150/.  and  afterwards  could 
not  get  more  than  100/.  for  it,  and  then  brought  his  action : 
and  it  was  alleged  that  (his  matter  did  not  prove  anj  fraud,  for 
it  was  only  a  naked  assertion  that  the  term  was  worth  so  much, 
and  it  was  the  phimtiiTs  folly  to  give  credit  to  such  assertion. 
£ut  if  the  defendant  had  warranted  the  term  to  be  of  such  a 
▼alue  to  be  sold,  and  upon  that  the  plaintiff  had  bought  it,  it 
would  have  been  otherwise  ;  for  the  warranty  given  by  the  de- 
fendant is  a  matter  to  induce  confidence  and  trust  in  the  plain* 
tiff.  This  case,  and  the  passage  in  I  lio.  Abr,  101.  are  recog- 
nised in  1  Sid.  146.  How  then  are  the  cases?  None  exist,  in 
which  such  an  action  as  the  piesent  has  been  brought ;  none,  in 
which  any  principle  applicable  to  the  present  case  has  been  laid 
down  to  prove  that  it  will  lie;  not  even  a  dictum.  But  from 
the  cases  cited,  some  principles  may  be  extracted  to  shew  that  it 
cannot  be  sustained  :  1st,  That  what  is  fraud,  which  will  sup* 
port  an  action,  is  matter  of  law.  2dly,  Tliat  in  every  case  of  a 
fraudulent  misrepresentation  attended  with  damage,  an  action 
will  not  lie  even  between  contracting  forties.  Sdly,  That  if  the 
assertion  be  a  nude  assertion,  it  is  that  sort  of  misrepresentation, 
the  troth  of  which  does  not  lie  merely  in  the  knowledge  of 
the  defendant,  but  may  be  inquired  into,  and  the  plaintiff  is 
bound  so  to  do;  and  he  cannot  recover  a  damage  which  he  has 
suffered  by  his  laches.  Then  let  us  consider  how  far  the  facts 
of  the  case  come  within  the  last  of  these  principles.  The  mis- 
representation stated  in  the  declaration  is  respecting  the  credit 
of  Falch  ;  the  defendant  asserted  that  the  plaintiffs  might  safely 
give  him  credit :  but  credit  to  which  a  man  is  entitled  is  matter 
of  judgment  and  opinion,  on  which  different  men  might  form 
different  opinions,  and  upon  which  the  plaintiffs  might  form 
their  own ;  to  mislead  which  no  fact  to  prove  the  good  credit 
of  Falch  is  falsely  asserted.  It  seems  to  me  therefore  that  any 
assertion  relative  to  credit,  especially  where  the  party  making 
it  has  no  interest,  bor  is  in  any  collusion  with  the  person  rt* 
spectbg  whose  credit  the  assertion  is  made,  is  like  the  case  in 
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I78d.         Yclverton  respecting  the  value  of  the  term.   But  at  any  rate  it  is 

not  an  assertion  of  a  fact  peculiarly  in  the  knowledge  of  the  de-  | 

against  Pendant.  Whether  Fakh  deserved  credit  depended  on  the  opi-/ 
Kregman.  nion  of  many;  for  credit  exists  on  the  good  opinion  of  many.. 
Respecting  this,  tfTe  plaintiffs  might  have  inquired  of  ofhers,- 
who  knew  as  much  as  the  defendant;  it  was  their  fattit  that 
they  did  not,  and  they  have  suffered  damage  by  their  own  laches. 
It  was  owing  to  their  own  gross  negligence  that  they  gave  cre- 
dence (o  the  assertion  oPthe  defendant,  without  taking  pains  to 
satisfy  themselves  that  that  assertion  was  founded  in  fact,  as  in 
the  case  of  Bayly  v.  Merrel,  I  am  therefore  of  opiinon^  that 
this  action  is  as  novel  in  principle  as  it  is  in  precedent,  that  it 
is  against  the  principles  to  be  collected  from  analogous  cases, 
and  consequently  that  it  cannot  be  maintained. 

BuLLBKy  J. — The  foundation  of  this  action  is  fraud  and  de- 
ceit in  the  defendant,  and  damage  to  the  plaintiffs.  And  the 
question  is,  Whether  an  action  thus  founded  can  be  sustained  in 
I  a  court  of  law  ?  Fraud  without  damage,  or  damage  witliout^ 
'  fraud,  gives  no  cause  of  action  ;  but  where  these  two  concur,  an 
■  ^action  lies.  Fer  Crofccy  J.  3  Bulst.  93.  But  it  is  contended,  that 
this  was  a  bare  naked  lie;  that,  as  no  collusion  with  Falch  is 
charged,  it  does  not  amount  to  a  fraud :  and,  if  there  were  any 
fraud,  the  nature  of  it  is  not  stated.  And  it  was  supposed  by 
the  counsel  uho  originally  made  the  motion,  that  no  action 
could  be  maintained,  unless  the  defendant,  who  made  this  false 
assertion,  had  an  interest  in  so  doing.  1  agree  that  an  action 
cannot  be  supported  for  telling  a  bare  naked  lie;  but  that  I  de- 
fine to  be,  saying  a  thing  which  is  false^  kuoviiug  or  not  know- 
ing it  to  be  so,  and  without  any  design  to  injure,  cheat,  or  de- 
I  ceive,  another  person.  Every  deceit  comprehends  a  lie  ;  but  a 
deceit  is  more  than  a  lie  on  account  of  the  view  with  which  it 
is  practised,  it's  being  coupled  with  some  dealing,  and  the  injury 
"which  it  is  calculated  to  occasion,  and  does  occasion,  to  another 
person.  Deceit  is  a  very  extensive  head  in  the  law  ;  and  it  will 
be  proper  to  take  a  short  view  of  some  of  the  cases  which  have 
existed  on  the  subject,  to  see  how  far  the  courts  have  gone,  and 
M'hat  are  the  principles  upon  which  they  have  decided.  I  lay  out 
pf  the  question  the  case  in  2  Cro.  19^j.,  and  all  other  cases 
ivhich  relate  to  freehold  interests  in  lands :  for  they  go  on  the 
special  rtason  that  the  seller  cannot  have  them  without  title,  and 
^e  Ipuyer  is  at  his  peril  to  see  it.    But  the  cases  cited  on  the  pai^t 

of 
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of  the  defendant,  deserving  notice,  are  Yelv.  20.     Carth.  90.         1789. 

Salk.  210.     The  first  of  these  has  been  fully  stated  by  mj  brother         

Chrose:  but  it  is  to  be  observed  that  the  book  does  not  affect  to      Pasley 
give  the  reasons  on  which  the  Court  delivered  their  judgment :    Freeman, 
but  it  is  a  case  quoted  by  counsel  at  the  bar,  who  mentions  what 
was  alleged  by  counsel  in  the  other  case.     If  the  Court  went  oa 
a  distinction  between  the  words  warranty  and  njfirrnation,  the 
case  is  not  law :  for  it  was  rightly  held  by  Holt,  C.  J.  in  the  sub- 1 
sequent  casesj  and  has  been  uniformly  adopted  ever  since,  that  ani 
affirmation  at  the  time  of  a  sale  is  a  warranty,  provided  itappearf 
onevidence  to  have  been  so  intended.     But  the  true  ground  of 
IBat  determination  was,  that  the  assertion  was  of  mere  matter  of 
judgment  and  opinion  ;  of  a  matter  of  which  the  defendant  had 
DO  particular  knowledge,  but  of  which  many  men  will  be  of 
many  minds^  and  which  is  often  governed  by  whim  and  caprice. 
Judgment  or  opinion,  in  feuch  case,  implies  no  knowledge.    And 
here  this  case  differs   materially  from   that  in  Yeiverton :   my 
brother  Grose  considers  this  assertion  as  mere  matter  of  opinion 
onlj;  but  1  differ  from  him  in  that  respect.     For  i.t  is  stated  on 
this  record,  that  the  defendant  knew  that  the  fact  was  false.     The 
case  in  Yelv,  admits,  that  if  there  had  been  fraud,  it  would  have 
been  otherwise.     The  case  of  Crosse  v.  Gardner ^  Carth.  90« 
was  upon  an  affirmation  that  oxen,  which  the  defendant  had  in 
his  possession,  and  sold  to  the  plaintiff  were  his,  >ahen  in  truth 
they  belonged  to  another  person.     The  objection   against  the 
action  was  that  the  declaration  neither  stated  that  the  defendant 
deuUfully  sold  them,  or  that  he  knew  them  to  be  the  property  of 
another  person  ;  and  a  man  may  be  mistaken  in  his  property 
and  right  to  a  thing  without  ani/ fraud  or  ill  intent.     Ex  concem$ 
therefore,  if  there  Miere  fraud  or  deceit  the  action  would  lie; 
Md  knowledge  of  the  falsehood  of  the  thing  asserted  is  fraud 
and  deceit.     But  notwithstanding  these  objections,  the  Court 
held  that  the  action  lay,  because  the  plaintiff  had  no  means  of  • 
knowing  to   whom  the  property  belonged   but  only  by  the  pos- 
session.    And  in  Cro.  Jac,  474.  it  was  held,   that  affirming 
them  to  be  his,  knowing  them  to  be  a  stranger's,  is  the  offence, 
aod  cause  of  action.    The  case  of  Medina  v.  Stoughton  {a)y  in 
^c  point  of  decision,  is  the  same  as  Crosse  v.  Gardner:  but 
^ere  is  an  obiter  dictum  of  Uolty  Ch.  J.,  that  where  the  seller 
of  a  personal  thing  is  out  of  possession,  it  is  otherwise,  for  there 

(a)  Satk,  310. 
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1789.        may  be  room  to  question  the  seller's  title,  and  caveat  emptor  in 
p  such  case  to  have  an  express  warranty,  or  a  good  title.    Thia 

agaimt  distinction  by  Holt  is  not  mentioned  by  Iiord  Raj/m.  593.  who 
Frbbm AN.  reports  the  same  case :  and  if  an  affirmation  at  the  time  of  sale 
be  a  warranty,  I  cannot  feel  a  distinction  between  the  vendor's 
being  in  or  out  of  possession.  The  thing  is  bought  of  him,  and 
m  consequence  of  his  assertion :  and  if  there  be  any  difference, 
it  seems  to  me  that  the  case  is  strongest  against  the  vendor  when 
he  is  out  of  possession,  because  then  the  vendee  has  nothing  but 
the  warranty  to  rely  on.  These  cases  then  are  so  far  from  being 
authorities  against  the  present  action,  that  they  shew  that,  if 
there  be  fraud  or  deceit,  the  action  will  lie ;  and  that  know- 
ledge of  the  falsehood  of  the  thing  asserted  is  fraud  and 
deceit.  Collusion  then  is  not  necessary  to  constitute  fraud.  In 
the  case  of  a  conspiracy,  there  must  be  a  collusion  between  two 
or  more  to  support  an  indictment :  but  if  one  man  alone  be 
guilty  of  an  offence,  which,  if  practised  by  two,  would  be  the 
subject  of  an  indictment  for  a  conspiracy,  he  is  civilly  liable  in 
an  action  for  reparation  of  damages  at  the  suit  of  the  person, 
injured.  That  knowledge  of  the  falsehood  of  the  thing  asserted 
constitutes  fraud,  though  there  be  no  collusion,  is  further 
proved  by  the  case  of  Runey  v.  Selbiff  Salk.  211.-  where,  upon 
a  treaty  for  the  purchase  of  an  house,  the  defendant  fraudulently 
affirmed  that  the  rent  was  SO/,  per  annum,  when  it  was  only 
SO/,  per  annum,  and  the  plaintiff  had  his  judgment;  for  the 
▼alue  of  the  rent  is  a  matter  which  lies  in  the  private  knovv ledge 
of  the  landlord  and  tenant,  and  if  they  affirm  the  rent  to  be 
more  than  it  is,  the  purchaser  is  cheated,  and  ought  to  have  a 
remedy  for  it.  No  collusion  was  there  stated,  nor  does  it  ap- 
pear that  the  tenant  was  ever  asked  a  question  about  the  rent, 
and  yet  the  purchaser  might  have  applied  to  him  for  inform- 
ation ;  but  the  judgment  pioceeded  wholly  upon  the  ground  that 
the  defendant  knew  that  what  he  asserted  was  false.  And  by 
the  words  of  the  book  it  seems  that,  if  the  tenant  had  said  the 
same  thing,  he  also  would  have  been  liable  to  an  action.  If  so, 
that  would  be  an  answer  to  the  objection,  that  the  defendant  in 
this  case  had  no  interest  in  the  assertion  which  he  made.  But 
I  shall  not  leave  this  point  on  the  dictum  or  inference  which  may 
]be  collected  from  that  case.  If  ^.  by  fraud  and  deceit  cheat 
B.  out  of  1000/.,  it  makes  no  difference  to  B.  whether  A.,  or 
any  other  person^  pockets  that  1000/.    Ue  has  lost  his  money, 

and 
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aod  if  he  can  fit  frtud  upon  A.,  reaaon  seems  to  say  tbat  he  has        1789* 
aright  to  seek  satisfaction  against  him.     Authorities  are  not         — — 
ranting  on  this  point.     1  Roll.  Abr.  Ql.pl.  7.     If  the  vendor     ^^^^ 
affirm  that  the  goods  are  the  goods  of  a  stranger  his  friend,  and    Freeman, 
that  he  had  authority  from  him  to  sell  them,  and  upon  that  B. 
buy  them,  when  in  truth  they  are  the  goods  of  another,  yet  if 
he  sell  them  fraudulently  and  falsely  on  this  pretence  of  autho- 
ritj,  though  he  do  not  warrant  them,  and  though  it  be  not 
Sferred  that  he  sold  them  knowing  them  to  be  the  goods  of  the 
straoger,  yet  B.  shall  have  an  action  for  this  deceit.     It  is  not 
clear  from  this  case,  whether  the  fraud  consisted  in  having  no 
authority  from  hb  friend,  or  in  knowing  that  the  goods  belonged 
to  aaother  person :  what  is  said  at  the  end  of  the  case  only 
proves  AMt/alsdy  zni  fraudulently  are  equivalent  to  knomngly. 
It  the  first  were  the  fact  in  the  case,  namely,  that  he  had  no 
authority,  the  case  does  not  apply  to  this  point :  but  if  he  had 
to  authority  from  his  friend,  whatever  the  goods  were  sold  for 
hii  friend  was  entitled  to,  and  he  had  no  interest  in  them.     But 
however  that  might  be,    the  next  case  admits  of  no  doubt* 
For  in  I  Ro.  Abr.  100,  pi.  1.  it  was  held,  that  if  a  man  acknow- 
ledge a  fine  in  my  name,  or  acknowledge  a  judgment  in  an  action 
in  my  name  of  my  laud,   this   shall  bind   me  for  ever ;  and 
therefore  I  may  have  a  writ  of  deceit  against  him  who  acknow- 
ledged it.     So  if  a  man  acknowledge  a  recognizance,  statute- 
mercliant,  or  staple,  there  is  no  foundation  for  supposing  that 
in  that  case  the  person   acknowledging  the  fine  or  judgment 
iras  the  same  person  to  whom  it  was  so  acknowledged.     If  that 
had  been  necessary,  it  would  have  been  so  stated ;  but  if  it  were 
not  so,  he  who  acknowledged  the  fine  had  no  interest  in  it. 
Again,  in  1  JRo.  Abr.  95.  L  ^5.  it  is  said,  if  my  servant  lease 
my  land  to  another  for  years,  reserving  a  rent  to  me,  and  to 
persuade  the  lessee  to  accept  it,  be  promise  that  he  shall  enjoy 
the  land  without  incumbrances ;  if  the  land  be  incumbered,  4rc. 
the  lessee  may  have  an  action  on  the  case  against  my  servant, 
because  he  made  an  express  warranty.     Here  then  is  a  case  in 
which  the  party  had  no  interest  whatever.     The  same  case  is 
reported  in  Cro.Jac.  425.,  but  no  notice  is  taken  of  this  point; 
probably  because  the  reporter  thought  it  immaterial  whether 
the  warranty  be  by  the  master  or  servant.    And  if  the  warranty 
he  made  at  the  time  of  the  sale,  or  before  the  sale,  and  the  sale 
>s  Qpon  the  faith  of  the  warranty,  I  can  see  no  distinction  be« 
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1789.        iweeu  the  cases.    The  gift  of  the  Action  is  fraud  and  deceit,  ancl 

if  that  fraud  and  deceit  can  be  fixed  by  evidence  on  one  who  had 

Paslry  no  interest  in  his  iniquity,  it  proves  his  malice  to  be  the  greater. 
Frbeman*  But  it  was  objected  to  this  declaration,  that  if  there  were  any 
fraud,  the  nature  of  it  is  not  stated :  to  this  the  declaration  itself 
is  so  direct  an  answer^,  that  the  case  admits  of  no  other.  The 
fraud  is,  that  the  defendant  procured  the  plaintiffs  to  sell  goods* 
on  credit  to  one  whom  they  would  not  otherwise  have  trusted, 
by  asserting  that  which  he  knew  to  be  false.  Here  then  is 
the  fraud,  and  tlie  means  by  which  it  was  committed  ;  and  it 
was  done  with  a  view  to  enrich  Falch  by  empoveri&hing  the  plain- 
tiffs, or,  in  other  words,  by  clieatiug  the  plaintiffs  out  of  their 
goods.  The  cases  which  I  have  stated,  and  Sid.  146.,  and 
1  Keb.  522.,  prove  that  the  declaration  states  more  than  is  neces- 
sary ;  forfrauduletiter  without  sciews,  or  sciens  mxhoui fraudulent 
ter,  would  be  sufficient  to  support  the  action.  But,  as  Mr.  J. 
Twisden  said  in  that  case,  the  fraud  must  be  proved.  The  asser- 
tion alone  will  not  maintain  the  action  ;  bih  the  plaintiff  must 
go  on  to  prove  that  it  was  false,  and  that  the  defendant  knew  it 
to  be  so :  by  what  means  that  proof  is  to  be  made  out  in  evi- 
dence need  not  be  stated  in  the  declaration.  Some  general  ar- 
guments were  urged  at  the  bar,  to  shew  that  mischiefs  and  incon- 
veniencies  would  arise  if  this  action  were  sustained;  for  if  a  man, 
who  is  asked  a  question  respecting  another's  responsibility,  besi* 
tate,  or  is  silent,  he  blasts  the  character  of  the  tradesman  :  and 
if  he  say  that  he  is  insolvent,  he  may  not  be  able  to  prove  it. 
But  let  us  see  what  is  contended  for :  it  is  nothing  less  thaa 
that  a  man  may  assert  that  which  he  knows  to  be  false,  aiid 
thereby  do  an  everlasting  injury  to  his  neighbour,  and  yet  not 
be  answerable  for  it.  This  is  as  repugnant  to  law  as  it  is  to 
morality.  Then  it  is  said,  that  the  plaintiffs  had  no  right  to  ask 
the  question  of  the  defendant.  But  I  do  not  agree  in  that  >  for 
the  plaintiffs  had  an  interest  in  knowing  what  the  credit  of 
Falch  was.  It  was  not  the  inquiry  of  idle  curiosity,  but  it  was 
to  govern  a  very  extensive  concern.  The  defendant  undoubt- 
edly had  nis  option  to  give  an  answer  to  the  question,  or  not: 
but  if  he  gave  none,  or  said  he  did  not  know,  it  is  impossible  for 
any  court  of  justice  to  adopt  the  possible  inferences  of  a  suspicious 
mind  as  a  ground  for  grave  judgment.  All  that  is  required  of 
a  person  in  the  defendant's  situatiou  is,  that  he  shall  give  no  an^ 
9W^r,  or  that  if  he  do,  he  shall  answer  according  to  the  truth  asv 

far 
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br  as  he  knows,  llie  reasoning  in  the  case  of  Coggs  v.  Barnard  178p. 
which  was  cited  by  the  plaintiff's  counsel,  is  I  think  very  ap-  — — 
plicable  to  this  part  of  the  case.  If  the  answer  import  insolvency,  Jl^^<^ 
it  is  not  necessary  that  the  defendant  should  be  able  to  prove  thai  Fft£fiMAN« 
insolvency  to  a  jury ;  for  the  law  protects  a  mao  in  giving  that 
answer,  if  he  does  it  in  confidence  and  without  malice.  No 
action  can  be  maintained  against  him  for  giving  such  an  answer 
unless  express  malice  can  be  proved.  From  the  circumstance  of 
the  law  giving  that  protection,  it  seems  to  follow,  as  a  necessary 
consequence,  that  the  law  not  only  give^  sanction  to  the  question^ 
but  requires  that,  if  it  be  answered  at  all,  it  shall  he  answered 
honestly.  There  is  a'  case  in  the  books,  which,  though  not 
much  to  be  relied  on,  yet  serves  to  shew  that  this  kind  of  con- 
duct has  neverbeen  thought  innocent  in  Westminster  Hall.  In 
i?>  V.  Gunsiart,  1  Str.  583.  the  defendant  was  indicted  for  pre- 
tending that  a  person  of  no  reputation  was  Sir  J.  Thotnycraftf 
Khfreby  the  prosecutor  was  induced  to  trust  him ;  and  the  Court 
refused  to  grant  a  certiorari^  unless  a  special  ground  were  laid 
for  it.  If  the  assertion  in  that  case  had  been  wholly  innocent^ 
the  Court  would  not  have  hesitated  a  moment.  How  indeed  an 
indictment  could  be  maintained  for  (hat,  I  do  not  well  under- 
stand; nor  have  I  learnt  what  became  of  it.  The  objection  to 
^  indictment  is,  that  it  was  merely  a  private  injury  :  but  that  is 
DO  answer  to  an  action.  And  if  a  man  will  wickedly  assert  that 
which  he  knows  to  be  false,  and  thereby  draws  his  neighbour 
uito  a  heavy  loss,  even  though  it  be  under  the  specious  pre- 
tence of  serving  his  friend,  I  say  ausis  talibtis  isiis  non  jura  sub^ 
seniunt. 

AsHHURST,  J. — ^The  objection  in  this  case,  which  is  to  the 
third  count  in  the  declaration,  is,  that  it  contains  only  a  bare 
^<Krfioii,  and  does  not  state  that  the  defendant  had  any  interest, 
or  that  he  colluded  with  the  other  party  who  had.  But  I  am 
of  opinion  that  the  action  lies  notwithstanding  this  objection. 
It  seems  to  me  that  the  rule  laid  down  by  Croke,  J.  in  Baiiy  v. 
^fndl(a)^  is  ji  sound  and  solid  principle,  namely,  that  fraud 
without  damage,  or  damage  without  fraud,  will  not  found  an 
action;  but  >vhere  both  concur,  an  action  will  lie.  The  prin- 
ciple is  oo^  denied  by  the  other  Judges,  but  only  the  application 
^iti  because  the  party  injured  there,  who  was  the  carrier,  had 

(a)  3  BuUt,  95, 

^  the 
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1789«  file  means  of  attainiDg  certain  knowledge  in  his  own  power, 
namelyy  by  weighing  the  goods ;  and  therefore  it  was  a  foolish 
•innnsi  credulity  against  which  the  law  will  'not  relieve.  But  thai  is 
Frsbmait.  not  the  case  here,  for  it  is  expressly  charged  that  the  defendant 
knew  the  falsity  of  the  allegation,  and  which  the  jury  have  found 
to  be  true ;  but  non  constat  that  the  plaintiffs  knew  it,  or  had 
any  means  of  knowing  it,  but  trusted  tathe  veracity  of  the  de-i 
fendant.  And  many  reasons  may  occur  why  the  defendant  might 
know  that  fact  better  than  the  plaintiffs ;  as  if  there  had  before 
this  event  subsisted  a  parti\ership  between  him  and  Falch,  wbith 
had  been  dissolved  :  but  at  any  rate  it  is  stated  as  a  fact  that  he 
knew  it.  It  is  admitted  that  a  fraudulent  affirmation,  when 
the  party  making  it  has  an  interest,  is  a  ground  of  action ;  as  in 
Risney  v.  Selby  (o),  which  was  a  false  affirmation  made  to  a 
purchaser  as  to  the  rent  of  a  farm  which  the  defendant  was.  in 
treaty  to  sell  to  him.  But  it  was  argued  that  the  action  lies  not 
unless  where  the  partj  making  it  has  an  interest,  or  colludes 
*with  one  who  has.  I  do  not  recollect  that  any  case  was  cited 
which  proves  such  a  position ;  but  if  there  were  any  such  to  be 
found,  I  should  not  hesitate  to  say  that  it  could  not  be  law;  for 
I  have  so  great  a  veneration  for  the  law  as  to  suppose  that  no- 
thing can  be  law  which  is  not  founded  in  common  sense  or 
common  honesty.  For  the  gift  of  the  action  is  the  injury  done  to 
'  the  plaintiffs  and  not  whether  the  defendant  meant  to  be  a  gainer 
by  it:  what  is  it  to  the  plaintiff  whether  the  defendant  was 
or  was  not  to  gain  by  it ;  the  injury  to  him  is  the  same.  And  it 
should  seem  that  it  ought  more  emphatically  to  lie*  against  him^ 
as  the  malice  is  more  diabolical,  if  he  had  not  the  temptation  of 
gain.  For  the  same  reason,  it  cannot  be  necessary  that  the  de- 
fendant should  collude  with  one  who  has  an  interest.  Bat  if 
collusion  were  necessary,  there  seems  all  the  reason  in  the  world 
to  suppose  both  interest  and  collusion  from  the  nature  of  the  act ; 
for  it  is  to  be  hoped  that  there  is  not  to  be  found. a  disposition  so 
diabolical  as  to  prompt  any  man  to  injure  another  without  benefit- 
ing himself.  But  it  is  said,  that  if  this  be  determined  to  be  law, 
any  man  may  have  an  action  brought  against  him  for  telling  a  lie^ 
by  the  crediting  of  which  another  happens  eventually  to  be  in« 
jured.  But  this  consequence  by  no  means  follows;  for  in  order 
to  make  it  actionable,  it  must  be  accompanied  with  the  circum- 
stances averred  in  thb  count,  namely,  that  the  defendant,  ''  in- 

**  tending. 
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'^  (ending  to  deceive  and  defraud  the  plaintiffs,  did  deceitfuUj 
^  encourage  and  persuade  them  to  do  the  act,  and  for  that  pur* 
^  pose  made  the  false  affirmation,  in  consequence  of  which 
**  they  did  the  act."     Any  lie  accompanied  with  those  circum- 
stances 1  should  clearly  hold  to  be  the  subject  of  an  action :  but 
not  a  mere  lie  thrown  out  at  random  without  any  intention  of 
hurting  any  body,  but  which  some  person  was  fooHsh  enough 
to  act  upon ;  for  the  quo  animo  h  a  great  part  of  the  gift  of 
the  action.     Another  argument  which  has  been  made  use  of  is, 
that  this  is  a  new  case,  and  that  there  is  no  precedent  of  such 
an  action.     Where  cases  are  pew  in  their  principle f   there  I 
admit  that  it  is  necessary  to  have  recourse  to  legislative  inter- 
posiuon  in  order  to  remedy  the  grievance :  but  where  the  case 
is  only  new  in  the  inttance,  and  the  only  question  is  upon  the 
application  of  a  principle  recognized  in  the  law  to  such  new  case, 
it  will  be  just  as  competent  to  courts  of  justice  to  apply  the 
principle  to  any  case  which  may  arise  two  centuries  hence  as  it 
was  two  centuries  ago :  If  it  were  not,  we  ought  to  blot  out  of 
our  law  books  one  fourth  part  of  the  cases  that  are  to  be  found 
in  them.     The  same  objection  might  in  my  opinion  have  been 
Bade  with  much  greater  reason  in  the  case  of  Coggsv.  Barnard; 
for  there  the  defendant,  so  far  from  meaning  an  injury,  meant  a 
kindness,  though  he  was  not  so  careful  as  he  should  have  been 
in  the  execution  of  what  he  undertook.     And  indeed  the  prin* 
ciple  of  the  case  does  not,  in  my  opinion,  seem  so  clear  as  that 
of  the  case  now  before  us,  and  yet  that  case  has  always  been 
received  as  law.     Indeed  one  great  reason  perhaps  why  this 
action  has  never  occuried  may  be  that  it  is  not  likely  that  such  a 
species  of  fraud  should  be  practised  unless  the  party  is  in  some 
way  interested.    Therefore  I  think  the  rule  for  arresting  the 
judgment  ought  to  be  discharged. 

Lord  Kbnyon,  Ch.  J. — I  am  not  desirous  of  entering  very 
fully  into  the  discussion  of  this  subject,  as  the  argument 
comes  to  me  quite  exhausted  by  what  has  been  said  by  my 
brothers.  But  still  I  will  say  a  few  words  as  to  the  grounds 
upon  which  my  opinion  is  formed.  All  laws  stand  on  the  best 
and  broadest  basis  which  go  to  enforce  moral  and  social  duties. 
Though  indeed  it  is  not  every  moral  and  social  duty  the  neglect 
of  which  b  the  ground  of  an  action.  For  there  are,  which  are 
called  in  the  civil  law,  duties  of  imperfect  obligation,  for  the 

enforcbg  of  which  no  action  lies.   There  are  many  cases  where 
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1789*        the  pure  effusion  of  a  good  mind  may  induce  the  performaactf 

■        of  particular  duties,  which  yet  cannot  be  enforced*by  municipal 

Paslky      laws.     But  there  are  certain  duties,   the  non-performance  of 
Freeman,   which  the  jurisprudence  of  this  country  has  made  the  subject  or 
a  civil  action.     And  I  find  it  laid  down  by  the  Lord  Gh«  6. 
^  Comym  (a),  that  ^'  an  action  upon   the  case  for  a  deceit  lies 

when  a  man  does  any  deceit  to  the  damage  of  another."  He 
has  not,  indeed,  cited  any  authority  for  this  opinion  ;  but  his 
opinion  alone  is  of  great  authority ;  since  he  was  considered  by 
his  coteniporaries  as  the  most  able  lawyer  in  JVestminster  Hall. 
Let  usy  however,  consider  whether  that  proposition  is  not  sup* 
ported  by  the  invariable  principle  in  all  the  cases  on  this  sub- 
ject. In  3  Buhtr.  95.  it  was  held  by  CroAe,  J.  that  "  fraud 
^4thout  damage,  or  damage  without  fraud,  gives  no  cause  of 
action  :  but  where  these  two  do  concur,  there  an  action  lieth." 
It  is  true,  as  has  been  already  observed,  that  the  judges  were  of 
opinion  in  that  case  that  the  action  did  not  lie  on  other  grounds. 
But  consider  what  those  grounds  were.  Dodderidge,  J.  said 
^  "  if  we  shall  give  way  to  this,  then  every  carrier  would  have  an 

action  upon  the  case  :  but  he  shall  not  have  any  action  for  this, 
because  it  is  merely  his  own  default  that  Jie  did  not  weigh  jt.*^ 
Undoubtedly  where  the  common  prudence  and  caution  of  man 
are  sufficient  to  guard  him,  the  law  will  not  protect  him  in  his 
negligence.  And  in  that  case,  as  reported  in  Cro.  Jac.  386. 
the  negligence  of  the  plaintiff  himself  was  the  cause  for  which 
the  Court  held  that  the  action  was  not  maintainable.  Then 
bow  does  the  principle  of  that  case  apply  to  the  present  ?  There 
are  many  situations  in  life,  and  particularly  in  the  commercial 
world,  where  a  man  cannot  by  any  diligence  inform  himself  of 
the  degree  of  credit  which  ought  to  be  given  to  the  persons  with 
whom  he  deals ;  in  which  cases  he  must  apply  to  those  whose 
sources  of  intelligence  enable  them  to  give  that  information.'  The 
law  of  prudence  leads  him  to  apply  to  them,  and  the  law  of 
morality  ought  to  induce  them  to  give  the*  information  required. 
In  the  case  of  Bulstrodejihe  carrier  might  have  weighed  the  goods 
himself:  but  in  this  case  the  plaintiffs  had  no  means  of  knowing 
the  state  of  Falch^s  credit  but  by  an  application  to  his  neigh- 
bours. The  same  observation  may  be  made  to  the  cases  cited 
by  the  defendant's  counsel  respecting  titles  to  real  property.  For  a 
person  does  not  have  recourse  to  common  conversations  to  kdow 

(a)  Cm  Dig.  Tit.  <<  Action  upon  the  case  for  a  deceit/'    A.t. 

the 
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the  title  of  an  estate  which  he  is  about  to  purchase :  but  he  may        1789. 
inspect  the  title  deeds ;  and  he  does  not  use  common  prudence         '~^"-* 
if  be  rely  on  any  other  security.     In  the  case  in  Bulstrode  ihe        at^af^7 
Court  seemed  to  consider  that  damnum  and  i/yuria  are  the  grounds    Freeman. 
of  this  action  ;  and  they  all  admitted  that,  if  they  had  existed  in 
that  case,  the  action  would  have  lain  there ;  for  the  rest  of  the 
judges  did  not  controvert  the  opinion  of  Croke  J.  but  denied 
the  application  of  it  to  that  particular  case.     Then  it  was  con- 
tended here  that  the  action  cannot  be  maintained  for  telling  a 
naked  lie :  but  that  proposition  is  to  be  taken  sub  modo.     U, 
indeed,  no  injury  is  occasioned  by  the  lie,  it  is  not  actionable: 
but  if  it  be  attended  with  a  damage,  it  then  becomes  the  subject 
of  ID  action.     As  calling  a  woman  a  whore,  if  she  sustain  no 
damage  by  it,  is  not  actionable ;  but  if  she  loses  her  marriage  by 
it,  tben  she  may  recover  satisfaction  in  damages.     But  in  this 
case  (be  tno  grounds  of  (he  action  concur  :   here  are  both  the 
damnum  et  injuria.    The  plainti£fs  applied  to  the  defendant 
teliing  him  that  they  were  going  to  deal  with  Falch,  and  de- 
siring to  be  informed  of  his  credit,  when  the  defendant  Jraudu" 
loUly,  and  knowing  it  to  be  otherwise,  and  with  a  design  to  de* 
ceive  the  plaintiffs,  made  the  false  affirmation  which  is  stated  oa 
tlie  record,  by  which  they  sustained  a  considerable  damage.  Then 
can  a  doubt  be  entertained  for  a  moment  but  that  this  is  inju- 
rious to  the  plaintiffs  ?    if  this  be  not  an  injury,  I  do  not  know 
how  to  dv6ne  the  word.     Then  as  to  the  loss,  this  is  stated  in 
the  declaration,  and  found  by  the  verdict.     Several  of  the  words 
stated  iu  this  declaration,  and  particularly  '^  fraudulent er/*   did 
not  occur  m  several  of  the  cases  cited.     It  is  admitted  that  the 
defendant's  conduct   was  highly  immoral,   and  detrimental   to 
s<Kiety.     And  I  am  of  opinion  that  th'e  action  is  maintainable 
on  the  grounds  of  deceit  m  the  defendant,  and  injury  and  loss 
to  the  plaintiffs. 

Rule  for  arresting  the  judgment  discharged. 

SymMons  against  Knox.  J^^tS'. 

DEBT  on  bond  in  II619/.  Ids.  Ad.  dated  the  14th  July  In  an  action  on 
1784.     The  defendant  (after  praying  oyer  of  the  bond  Jendan't  ^Lt** 

^  of  the  condition,  which  was  that  the  bond  should  be  void  set  forth  in  the 

plea  what  is 
xwiy  doe  oo  tlie  bond,  befor«  he  it  intitled  to  set  off  any  cross  demand  under  8  Geo,  t.  e,  24. 
15.  and  such  averment  is  traversable  (tf).    [  Willes,  263.    6  East,  437. J 

r<)  It  is  trayersable,  though  laid  under  a  videlicet,  Grimwood  v.  Borrt/,  pott  6  vol.  460. 
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1789. 
Symmons 

against 

Knox. 


on  payment  of  5809/.  lis.  Sd.  with  lawful  interest  on  the 
25lh  of  March  then  nexl)  pleaded  as  follows  :  that  at  the  time 
of  exhibiting  the  bill  of  the  said  John  thtre  vcas  justly  and  truly 
due  and  otting  to  the  said  John,  on  the  condition  of  the  said  ttrit- 
ing  obligatory ,  for  principal  and  interest,  the  sum  of  cMiQl,  1  \s. 
Sd.  and  no  more,  to  wit,  at  Westminster  aforesaid  in  the  county 
aforesaid ;  and  that  the  said  John  no>v  is,  and  on  the  day  of  ex- 
hibiting the  bill  of  the  said  John  was,  indebted  to  the  said  William 
in  more  money  than  is  remaining  due  to  the  said  John  by  vir- 
tue of  the  said  writing  obligatory  ;  and  concluded  with  a  set-off 
in  the  common  form.  The  plaintiff  replied  that  at  the  time  of 
exhibiting  the  bill  of  the  said  John  there  was  Sindyet  is  justly  and 
truly  due  and  otting  to  the  said  John  from  the  said  William,  upon 
and  by  virtue  of  the  said  writing  obligatory  and  the  condition 
thereof,  for  principal  and  interest,  a  larger  sum  of  money  than  the 
said  sum  of  5b09/.  Us.  8 J.  in  the  said  plea  mentioned,  to 
wit  the  sum  of  6930/.  35.  9^. ;  concluding  to  the  country. 

To  this  replication  the  defendant  demurred :  and  shewed  for 
cause  that  the  plaintiff  in  and  by  his  replication  attempted  to  put 
in  issue  a  matter  wholly  immaterial^  and  therein  traversed  a  fact, 
whereon  no  certain  or  material  issue  could  betaken;  and  hath 
not  in  and  by  his  replication  traversed,  or  denied,  or  confessed, 
the  only  fact  in  the  plea,  whereon  a  certain  or  proper  issue  could 
be  taken ;  and  because  the  replication  was  in  various  other 
respects  defective,  informal,  8cc. 

Baldwin,  in  support  of  the  demurrer.  This  question  arises 
on  the  8  Geo.  2.  c.  24.  s,o,  which  gives  the  plea  of  set-off, 
wheie  the  demand  on  either  side  accrues  by  bond;  and  v^hich 
directs  that  judgment  shall  be  entered  for  no  more  than  shall 
appear  to  be  due  to  the  plaintiff  after  one  debt  is  set  against  the 
other.  The  material  issue,  therefore,  to  be  tried  is,  whether  the 
plamtiffs  demand  on  the  defendant  exceeds  that  uhich  the  de- 
fendant has  on  him :  and  it  is  immaterial  to  take  issue  on  the 
exact  sum  due  from  the  defendant  to  the  plaintiff.  For  if  the 
parties  were  to  go  to  trial  on  such  an  issue,  and  the  plaintiff 
proved  that  only  one  shilling  more  was  due  to  him,  the 
defendant  would  be  depiived  of  the  beuefit  of  the  statute,  even 
though  his  demand  exceeded  that  of  the  plaintiff.  And  no 
inconvenience  can  arise  from  this  practice,  because  the  act 
directs  that  judgment  shall  only  be  entered  up  for  so  much  as 
is  really  and  justly  due. 

Dumpier, 
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Dampierj  contra.     The  statute  expressly  requires  that  the         1789. 

KiiD  which  is  justly  and  truly  due  shall  be  pleaded  in  bar,   in         ~~ 

which  plea  shall  be  shewn  how  muchiis  truly  and  justly  due  on    ^^^^^^^ 
either  side.    If  then  it  be  necessary  to  aver  that  something  is  due       Knox. 
on  (he  bond,  the  particulars  of  that  averment  are  necessary.    And 
the  meaning  of  the  statute  is  that,  in  case  the  defendant  sets  off 
a  bond  debt,  the  plaintiff  may  know  the  amount  of  the  defend-* 
aot's  claim  ;  or  that,  in  case  the  defendant  sets  off  to  a  debt 
dae  to  the  plaintiff  prising  on  a  bond,  he  may  know  how  much 
the  defendant  admits.    If  the  defendant  were  not  to  set  forth  the 
true  sum,  the  plaintiff  would  go  to  trial  ignorant  of  what  was 
to  be  proved  by  the  defendant,  which  was  the  very  thing  against 
which  the  statute  meant  to  provide.    Then  if  this  be  a  material 
averment,  it  is  traversable ;  for  if  the  plaintiff  were  not  to  tra- 
verse it  in  his  replication,  he  would  be  taken  to  have  admitted 
it.  And  it  is  so  material,  that,  unless  the  defendant  avers  what 
is  truly  and  justly  due,  he  is  nut  intitled  under  the  statute  to  set 
off  at  all.    But  whatever  may  be  the  general  construction  of  this 
itatute,  the  particular  manner  of  pleading  this  plea  has  made 
the  averment  material,  and  consequently  traversable.     The  plea 
states  that  the  defendant  was  indebted  to  the  plaintiff,  on  the 
bond,  in  5809/.  115.  8  J.  and  no  more,  without  laying  it  under 
^videlicet;   in  consequence  of  which  it  became  necessary  to 
deny  it  in  the  replication,   otherwise  the  plaintiff  would  have 
been  bound   by  that  precise  sum.     In  Durston  v.  Tuthan  (a), 
where  the  declaration  stated  that,  in  consideration  that  the  plain-  [3M.&S.173.] 
tiff  would  buy  of  the  defendant  45  sheep  for  54/.  \\s.  6d.,  the 
defendant  undertook  and  promised  that  they  were  sound,  the 
plaintiff  proved  the  price  to  be  54/.  \2s.  6d.     Buller,  J.  held 
the  variance  to  be  fatal,  because  the  sum  was  not  laid  under  a 
videlicet;  and  nonsuited  the  plaintiff.    The  defendant  in  this  case 
haialso  added  the  words  ''  and  no  more,"  which  the  statute  does 
not  require,  but  which  makes  the  traverse  the  more  necessary. 

Lord  Ken  YON,  Ch.  J. — I  own  I  form  an  opinion  on  this  sub- 
j^t  with  great  diffidence.  This  *is  an  action  brought  on  a 
bond,  in  which  case  the  statute  says  that,  if  the  defendant  wishes 
to  set  off  a  cross  demand  against  the  plaintiff,  he  must  first  state 
in  fab  plea  what  is  really  due  on  the  bond :  the  defendant  then 
in  this  case,  being  furnished  with  the  means  of  ascertaining  the 

(a)  Taunton  Sp.  Am,  1788.  cor.  Duller,  J. 

F  2,  extent 


68  CASES  IN  HILARY  TERM 

1789.        extent  of  the  demand  upon  the  bond,  states  that  such  a  sum 
'  .      only  is  due;  and,  having  thus  complied  wilh  the  requisition  of 

against  ^^^  Statute,  sets  off  a  cross  demand.  And  the  question  is,  \i  hether 
Knox.  the  plaintiff  is  bound  to  admit  that  that  is  the  extent  of  his  de- 
mand. Now  if  he  does  not  deny  it  in  his  replication,  he  admits  it : 
it  therefore  became  necessary  for  the  plaintiff  to  traverse  it ;  for, 
if  the  plaintiff  were  to  go  to  trial  only  on  the  issue,  whether  his 
demand  did  or  did  not  exceed  the  defendant's,  great  injustice 
might  be  done.  And  it  seems  to  me  that  there  is  reason  in  requir- 
ing that  the  exact  sum  should  be  pleaded,  because  the  purpose  of 
pleading  is  to  reduce  the  matter  to  a  point.  Here  too  the  sum 
is  not. pleaded  under  a  videlicet:  and  it  has  been  long  settled  that 
inhere  any  thing  is  laid  under  a  xidelicet,  the  party  is  not  con- 
cluded by  it;  but  he  is,  where  there  is  no  videlicet.  It  would, 
therefore,  be  very  hard  on  the  plaintiff  if  he  were  bound  by  the 
sum,  which  the  defendant  has  stated  not  under  a  videlicet^  with- 
out having  an  opportunity  of  traversing  it. 

AsiiHURST,  J. — There  is  a  manifest  distinction  between  this 
statute  and  that  of  the  2  Geo.  2.  c.  22.  For  this  act  expressly 
requires  that  the  defendant  shall  set  forth  the  precise  sum  which 
is  due  on  the  bond,  before  he  can  be  permitted  to  set  off  his 
demand.  And  therefore  we  are  precluded  by  the  statute  from 
considering  this  on  the  same  footing  with  simple  contract  debts, 
llie  form  of  pleading  under  a  videiicetf  where  the  party  does  not 
mean  to  be  concluded  by  the  sum  stated,  shews. that,  where  it  is 
sot  so  pleaded,  he  is  bound  by  the  precise  sum  pleaded.  Now 
.  here  the  defendant  pleaded  that  a  certain  sum  was  due  to  ibe 
plaintiff  on  the  bond,  and  no  more,  which  would  have  concluded 
the  plaintiff,  if  he  had  not  traversed  it  in  his  replication. 

Grose,  J. — (a)  If  the  two  statutes  2  Geo.  2.  r .  22.  and 
8  Geo.  2.  c.  24.  be  considered  and  compared  together,  there  will 
be  found  to  be  no  difficulty  in  this  question.  By  the  former 
act  the  defendant  was  permitted  to  set  off  hib  demand  against  the 
plaintiff,  either  by  pleading  it,  or  by  giving  it  in  evidence  un- 
der the  general  issue  with  notice.  But  as  it  was  conceived  that 
the  words  '^  mutual  debts"  mentioned  in  that  act  did  not  ex- 
tend to  cases  where  the  demand  arose  on  a  penalty,  the  b  Geo,  2. 
c.  24.  was  passed,  which  enacts  that,  where  either  the  plaintiff's 
or  the  defendant's  demand  accrues  by  reason  of  any  penalty,  the 
debt  intended  to  be  set  off  shall  be  pleaded  in  bar,  in  which  plea 

(a)  Mr.  Joitice  Buller  was  sittbg  for  the  Lord  Chancellor. 

shall 
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shall  be  shewn  how  much  is  justly  and  truly  due  on  either  side;         17P9. 

So  that  under  this  act  the  defendant  cannot  give  a  notice  of  set-  

off  with  the  general  issue:  but  he  is  required  to  plead  it  in  bar,     Symmons 

in  which  jileu  he  must  state  what  is  really  due  on  the  bund.     And       Knox. 

as  far  as  my  experience  goes,  (he  plea  in  this  case  is  warranted 

bj  the 'usual  form  of  pleading  :  it  has  not  been  usual  to  plead 

that  a  large  sum  of  money,  to  wit,  so  much  is  due,  but  that  a 

specific  sum  is  due  and  no  more.     And  this  mode  is  certainly 

con:)onant  to  the  8  Geo.  £.  c.  24.     Then  as  the  defendant  set 

forth  what  was  really  due  without  a  videlicet,  the  plaintiff  would 

be  taken  to  have  admitted  it,  if  he  had  not  traversed  it  in  his 

replication. 

Demurrer  over-ruled. 
But  as  Baldwin  suggested  that  it  had  not  been  the  practice  to 

inverse  this  averment  in  the  replication,  the  Court  gave  the 

defendant  leave  to  amend  on  pacing  the  costs. 

Michaelmtu 

The  King  against  Andrew  Tooley.  (a).  gTTs!^^ 

[8  Eaiit,  580.] 

THE  defendant,  who  had  been  convicted  in  the  penalty  of  The  letting  of 

51.  under  the  25  Geo.  3.c.5\.  for  letting  (o  hire  a  horse  for^l;;%\^f^ow 

to  Richard  Gee,  for  the  purpose  of  travelling  post  by  the  btage,  ofKorugupoa 

to  wit,  from  Jotncss  to  Askburton^  Devon,  and  back  agam,  not  ouetowot©    . 

having  a  license  so  to  do  from  the  commissioners  of  the  stamp-  Aoother^an^ 

office,  appealed  to  the  last  Michaelmas  Sessions  at  Exeter ;  where  tue  compa'A  of 

the  conviction  was  quashed,  subiect  to  the  opinion  of  this  Court  ■  day'«»  jo»r- 

oo  the  followmg  case.  a  letting  to 

On  the  4th  of  October  1788,  Richard  Gee,  an  apparitor  of  the  ^*^  *f.  '""^ 

spiritual  court  of  the  archdeaconry  of  Totness  in  the  diocese  of  er  ot  the  horse 

Euter,  Mrent  to  the  appellant,  who  is  a  butcher  of  the  town  of  l^po^^J^^JJ^ 

Tatntss,  and  hired  a  horse  of  him  to  go  from  thence  to  Ashburton  S5  Geo.  3.  c. 

io  the  said  county  and  back  again  ;  the  price  to  be  paid  to  the  hihasnoMhe 

appellant  for  such   hire  amounted  to  one  shilling  and  sixpence,  license  w^hich 

•od  Richard  Gee  was  to  return  with  the  horse  to  Totness  the  same  horee" V.lare* 

tor  the  purpose 
o>  traTfQuig  post  are  required  to  take  oat  by  that  statute.  The  words  travelling  pott  \u  that  act 
^c  to  be  construed  according  to  the  popular  acceptation  of  them. 

(*)  This  case  was  determined  in  the  last  term  ;  but  as  it  concerned  one  of  the 
"^(nne  laws,  and  as  it  was  understood  that  the  Attorney  General  wished  to  be 
''^  apon  it,  the  Court  gave  him  leave  to  argae  it  again  in  case  he  was  dissatis- 
^  vitii  the  opinion  of  the  Court ;  he  afterwards  however  declared  be  was  per- 
^tly  tatiafied  with  the  judgment  of  the  Coart.    See  the  next  case. 

F  3  day; 
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1789.        day ;  and  it  also  appeared  that  tlie  appellant  was  not  a  person 

'         licensed  to  let  horses  for  travelling  post. 

'^^aain^^         By  the   26  Geo.  3.  c.  51.  5.  4.      Every  post-niasler,   inn- 

TooLEY.     keeper    or   other    person    \vhb    shall    let   to    hire    any   horse 

for  the  purpose  of  traveUing  post  by  the  mile,  or  from  stage 

to  stage,  shall  pay  annually  5s,  for  a  licence  for  that  put  pose. 

By  the  dth  section  the  duties  are  put  under  the  management 

of  the  commissioners  of  the  stamp  duties.     And  by  the  42d 

section   every   horse,   hired   by   the   niile   or   stage,    shall    be 

deemed  to  be  hired  to  travel  post  within  the  meaning  of  the  act, 

although  the  person  hiring  the  same  do  not  go  or  travel  several 

stages  upon  a  post  road,  or  change  horses ;  and  although  at  the 

stage  or  place,  at  or  to  which  such  horses  shall  be  hired,  there 

shall  not  bie  any  post-house ;  and  although  there  shall  nut  be 

any  post  settled  or  established  on  the  road,  upon  which  such 

horses  shall  be  hired  to  go. 

Bearcroft,  Clapp,  and  East,  were  to  have  argued  in  support  of 
the  order  of  Sessions ;  hut  soon  after  Bearcroft  had  begun,  the 
Court  desired  to  hear  the  counsel  on  the  other  side. 

Fatishaw,  JVood,  Gibhs,  and  Eliot,  against  the  order  of  Sessions, 
contended  that  this  case  fell  both  ^idiin  the  letter  and  the 
spirit  of  the  act  of  parliament.  It  was  letting  a  horse  to  hire  by 
the  stage,  which  is  declared  by  the  act  to  be  an  hiring  to  travel 
post,  and  the  words  are  in  the  alternative,  by  the  mile,  or  stage. 
]f  there  be  a  terminus  a  quo  and  terminus  ad  quern ,  it  is  a  hiring 
by  the  stage.  Now  here  the  horse  was  hired  to  go  from  one 
place  to  another;  ihe  bounds  of  the  road  were  both  ascertained; 
and  the  contract  only  extended  to  that  distance.  If  the  horse 
had  been  hired  to  go  only  from  Totness  to  AshburtoUy  there  could 
be  no  doubt  but  that  it  would  have  been  an  hiring  by  the  stage  : 
for  the  statute  expressly  declares  that  a  hiring  for  one  stage  only 
shall  be  travelling  post.  And  the  returning  from  Ashburton  to 
Totness  cannot  make  any  difference ;  for  that  would  be  to  argue 
that  an  hiring  for  two  stages  is  not  within  the  meaning  of  the  act. 
The  words  of  the  statute  are  positive,  and  are  sufficiently  large 
to  comprehend  this  case;  now  in  the  41st  section  there  is  an 
exception  in  favour  of  horses  used  in  hackney  coaches  ;  then  if, 
without  siich  an  exemption,  they  M'ould  have  been  liable,  the 
letting  to  hire  jn  this  case  is  subject  to  tlie  duty,  there  being  no 
exception  to  protect  it. 

Lord   KenyoK,   Ch.  J.      The  argument  which  has   been 
urged  against  the  order  of  Sessions,  would  be  well  founded,  if 

the 
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ibc  act  had  stopped  at  the  words  ''  that  every  horse  hired  by  the        1789. 

mile,  or  stas^e,  shall   be  deemed  to  be  hired  to  travel  post/' 

For  if  the  Legislature  had  only  intended  to  subject  every  horse     *"*  K-ino 

to  hireH  to  the  duty,  they  would  not  have  subsequently  added  so    Tooley, 

many  nugatory  words :  but  the  act  goes  on  to  say  "  that  such 

shall  be  travelling  post  within  the  meaning  of  the  act^  although 

the  person  hiring  the  same  do  not  travel  several  stages,  or  change 

horses,  and  although  there  be  not  any  post-house^  or  established 

post  road.  This  proviso  is  adapted  to  ca^cs  m  hich  exi»t  in  various 

parts  of  the  kingdom^  and  particularly  in  the  road  from  Chester 

to  Bath,  great  part  of  which  is  not  that  which  is  termed  a  post 

road  ;  there  persons  do  not  travel  from  post-house  to  post-house; 

but  they  travel  quasi  post.     If  a  person  be,  in  the  popular  sense 

of  the  words,  travelling  post,  he  is  then  within  the  meaning  of 

the  act  of  parliament.     The  popular  sense  of  the  words  is  to  be 

retained;  and  when  that  is  satisfied  the  4^d  section   provides 

that  the  circumstances  there  mentioned  shall  not  exempt  the 

person   from  paying   the  duty.     But  the  person  in  this  case 

going  on  his  business  to  a  market  town  and  back  again,  cannot 

possibly  be  said  to  be  travelling  post  either  within  the  spirit  or  . 

the  words  of  this  act  of  parliament,  which  was  evidently  not 

ialended  to  extend  to  every  case  of  hiring  a  horse  ;  and  uuless  it 

&Af  this  case  is  not  within  it. 

AsHHURST,  J. — This  cannot  be  a  hiring  to  travel  post  either 
Viihin  the  spirit  or  letter  of  this  act  of  parliament.  There  is  a 
great  deal  in  what  the  counsel  for  the  defendant  said  that  this 
^ort  of  hiring  is,  in  effect,  a  hiring  for  a  day  ^ith  a  restriction 
that  the  hirer  shall  not  go  further  than  such  a  place.  One  neigh- 
hour  lets  his  horse  to  another  to  go  from  Totness  to  Ashburton 
and  back  again,  which  cannot  be  said  to  be  travelling  ptist  with- 
in the  popular  sense  of  the  words ;  and  such  was  the  meaning  of 
the  Legislature. 

Grose,  J. — (a)  If  the  Legislature  had  intended  that  every 
Prison,  who  lets  horses  to  hire  tor  any  purpose,  should  take  out 
^licence,  the  words  **  travelling  post  "  need  not  have  been  in- 
serted in  the  act  of  parliament.  Those  words  roust  have  meant 
something,  and  they  must  be  confined  to  their  popular  sense, 
except  in  those  cases  which  the  Legislature  has  pointed  out  in 
^'ie42d  section ;  in  the  exposition  of  which  I  perfectly  agree  with 
^1  Lord  Chief  Justice.  I  do  not  know  what  the  practice  may 
^'i  but  if  the  argument  used  in  favour  of  the  tax  were  to  prevail, 

(a)  AU.  BuUer,  J. 

F  4  .  the 
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1789.        the  consequence  would  be  that  every  clergyman  within  either  of 
— 7*         the  universities  who  hires  a  horse  for  the  purpose  of  attending 
fls-flinrt^     ^^^  church  would  be  equally  liable  to  the  duty  for  travelling 
TooLEY/     post :  but  we  cannot  suppo&e  that  the  Legislature  meant  to  ex- 
tend it  to  such  cases. 

Order  of  Sessions  confirmed. 


ThundaUf 

Feb.  nth.  The  Kino  against  John  Webber. 

A  person,  who  T  TPON  an  appeal  against  a  conviction  on  the  25  Geo.  5. 

tohireto'carrr   ^""^    ^*  ^^*  *•  **•  ^^^  levying  a  tax  upon  horses  let  to  hire,  for 
a  private  ex-      the  purpose  of  travelling  post  by  the  mile  or  stage^  the  Se&sions 
LkeootaU-      quashed  the  conviction,  and  stated  a  case  for  ibe  opinion  of^ 
cence  under       this  Court ;  wherein  it  appeared  from  the  evidence  of  Jonathan 
e,  SK  ».  4.    *     Green,  who  was  deputed  postmaster  for  the  city  of  Exeter,  that 

which  inipoies    wh^n  any  expresses  have  been  delivered  to  him  to  be  forwarded  to 
a  tax  on  hones    x       i       »     T  -r        i  .   i  »  i  r  n 

let  to  hire  for      Lonaony  he  has  uniformly  caused  them  to  be  conveyed  from  JImXC" 

the  pnrpose  of    ^^  j^  Uoniton,  being  the  first  stage  from  thence,  and  16  miles  dis- 
traveluog  post.  '         o  o  ^ 

tant,  by  the  defendant,  who  lets  horses  for  that  purpose.  Such  ex- 
presses have  been  in  every  instance  within  the  knowledge  of  the 
said  defendant  carried  on  horseback  by  a  boy  and  a  horse  pro- 
Tided  by  the  defendant :  and  Green  hath  always  paid  the  de- 
fendant threepence  per  mile,  and  sixpence  for  the  boy ;  in  the 
whole  45.  Qd.  The  defendant,  may  send  whom  he  pleases  or  go 
himself  with  the  expresses.  On  the  10th  of  February  last,  a 
waiter  from  the  Oxford-Inn  brought  an  express  to  Green,  di- 
rected to  the  duke  of  Northumberland^  to  be  immediately  for- 
warded to  London.  Green  inclosed  it  in  another  cover  directed 
*to  the  postmaster  general  in  London,  which  is  done  in  the  case 
of  all  expresses,  and  sent  to  the  defendant  Webber,  ^^ho  either 
came  himself  or  immediately  sent  his  servant  to  the  post-office. 
The  said  Jonathan  Green  delivered  to  fVebber^s  boy  the  express 
which  he  so  received  with  directions  to  forward  it  immediately 
to  Honiton.  He  thinks  he  has  seen  some  expresses  with  Govern^ 
ment  service  written  on  the  cover,  but  he  does  not  remember 
that  this  was  written  on  the  present.  He  has  since  paid  Webber 
4s.  6d.  for  conveying  this  express  to  Honiton.  It  is  his  duty 
to  forward  expresses  in  the  most  expeditious  way,  and  he  thinks 
the  ftiost  expeditious  way  is  by  a  man  and  a  horse.  He  is  allowed 
two  hours  and  a  quarter  for  conveying  an  express  from  Exeter  to 
Honiton.    The  horse  upon  which  the  boy  rode  in  carrying  this 

express 
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express  was  the  property  of  the  defendant.  Green  pays  the  de«  1789. 
femiaot  once  a  quarter  for  carrying  expresses  ;  and  he  was  paid  rw^^TT" 
the  said  45.  6rf.  in  the  last  account  settled  at  Lady-day.  agaiLt 

The  Attorney  General^  Clapp,  and  East,  in  support  of  the     Webbee. 
order  of  sessions,  contended,  first,  that,  upon  the  state  of  the  case 
it  did  not  appear  that  this  express  was  forwarded  upon  a  private 
account,  but  upon  Government  service.    For  though  the  evidence 
i<  loosely  stated  in  this  respect,  yet  it  sufficiently  appears  that 
ibis  express  was  inclosed  to  the  postmaster  general  ui  the  same 
maoqer  as  is  done  in  the  case  of  ail  expresses ;  and  that  the 
money  which  the  defendant  received  for  carrying  it  was  paid  to 
iiim  by  the  poUmaster  on  settling  his  quarterly  account ;  which 
therefore  roust  have  been  deducted  out  of  the  public  reve« 
noes.     And  as  this  defendant's  contract  was    with  the  post'^ 
office  on  behalf  of  the  public,  he  could  not  have  been  implicated 
in  taiky  penalty  by  their  act  in  sending  even  a  private  express,  as 
he  had  no  means  of  knowing  that  this  was  on  any  other  account 
than  that  for  which  he  contracted.     If  therefore  with  respect 
to  him  this  express  must  at  any  rate  be  taken  to  have  been  for- 
warded OD  account  of  the  king,  the  defendant  was  exempted  from 
paying  any  duty  arising  out  of  such  service,   by  virtue  of  that 
prerogative    which  exempts   the  sovereign  either  mediately  or 
immediately  from  the  payment  of  taxes  to  be  collected  indi- 
vidually.    This  prerogative  having  never  been  questioned  can 
only  be  proved  in  more  modern  times  by  the  uninterrupted  en- 
joyment of  it ;  but  it  may  be  traced  back  as  far  as  the  tenants  in 
ancient  demesne,    who,   being  employed  in  tilling  the  kmg's 
lands,  were  in  respect  of  such  service,  as  Lord  Coke{a)  says,  free 
sod  quiet  from  all  manner  of  tolls  in  fairs  and  markets  respecting 
liosbandry,  and  of  all  taxes  and  tilliages  by  parliament  unless 
especially  named.     The  same  is  observed  in  Fitz.  Na/.  Br.  SI. 
From  whence  it  appears  that  the  exemption  extends  to  those 
vbo  are  in  the  immediate  service  of  the  king  in  respect  of  that 
service,  as  the  occupation  of  those  tenants  in* the  case  men- 
tiooed.    It  would  also  be  absurd  to  levy  the  tax  upon  the  de- 
feiuhot,  inasmuch  as  the  public  would  be  obliged  to  pay  him  so 
much  more  than  they  do  now,  which  would  be  receiving  with 
one  band,  and  paying  with  the  other.     Upon  this  principle  was 
^  case  of  Lord  Jmherst  v.  Lord  Somers,  (b)  lately  determined, 
^  which  it  was  held  that  the  colonel  of  a  regiment  renting 

(a)  4  Imi.  269.  (b)  Ante,  IfoL  372. 

stables 
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1789. 
The  King 

against 

Wbbber. 


stables  for  the- use  of  the  regiment,  by  order  of  the  Crowns 
not  liable  to  be  rated,  because  ultimately  the  expence  would  fall 
upon  the  public.     Neither  can  it  be  said  that  though  the  king, 
and  his  servants,  might  be  exempt  from  the  duty  while  the  col- 
lection of  it  was  in  his  own  hands,  yet  that  that  exemption  ceased 
when  it  was  transferred  to  another ;  for  the  farmers  of  the  tax 
were  only  entitled  to  so  much  as  by  law  could  be  raised  before : 
and  besides  this  conviction  is  for  not  having  taken  out  a  licence, 
the  sum  for  which  is  required  to  be  received /or  the  use  of  hi$ 
majesty.      And   it   would    be   strange   to    say   that    the    King 
should  exact  a  penalty  for  not  taking  out  a  licence  to  do  an 
act  which  the  defendant  did  by  the  king's  order,  through   the 
medium  of  a  public  office.     Supposing  however  that  the  Court 
inrere  of  opinion  that  it  sufficiently  appears  upon  this  case  that 
the  express  was  carried  on  a  private  account,  it  still  becomes  a 
question  whether  this  is  such  a  sort  of  hiring  as  falls  wiihin 
the  meaning  of  the  act.     The  Court  lately  decided  that  the 
words  ''  for  the  purpose  of  travelling  po^t**  were  to  be  taken  in 
their  popular  sense.    Now  in  that  Kcnse  this  person  who  wab  only 
going  one  stage,  and  was  to  return  back  again  on  the  same  horse, 
could  not  be  said  to  be  travelling  post,  which  rather  implies  a 
progressive  travelling.    Beside^  the  obvious  intent  of  the  act  was 
to  impose  a  tax  on  a  species  of  luxury,  namely  the  convenience 
which  persons,  who  were  travelling  from  one  place  to  another, 
experienced  by  the  expeditious  mode  of  accommodation  with 
fresh  horses  to  accelerate  their  journey.     It  is  evident  too  that 
the  Legislature  meant  that  the  tax  should  be  paid  by  those  only 
who  were  accommodated  by  this  mode  of  conveyance,  and  not 
by  a  |:)erson  ridmg  his  own  horse  upon  the  business  o^  another. 
And  this  forms  another  substantial  objection  to  this  conviction ; 
for  DO  pnnciple  can  be  better  settled  than  that,  in  order  to  fix  a 
defendant  with  a  penalty,  he  ought  plainly  to  appear  to  be  with- 
in the  letter  and  spirit  of  that  act.     But  here  t^ere  was  no  con- 
tract for  the   hiie  of  this  or  of  any  horse.     The  defendant's 
comtract  was  for  the  forwarding  the  express,  and  the  mode  of 
doing  that  was  left  entirely  to  his  option ;  in  his  opinion   in-  « 
deed  the  most  expeditious  method  was  by  a  man  and  horse,  but^ 
he  was  not  bound  by  his  contract  to  do  so  :  he  was  only  obliged 
to  perform  the  stage  in  a  given  time.     Upon  the  same  principl^j 
it  might  be  contended,  that  a  surgeon  w  ho  was  sent  for  by  a  p^>K 
tient|  or  an  attorney  who  attended  his  client,  would  be  liable 
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pay  the  duty  as  persons  letting  horses  to  hire  for  the  purposes  of        1789. 

travelling  post,  though  they  rode  their  own  horses.     The  same         

might  be  said  of  a  carrier  who  undertakes,  for  a  given  sum,  to  King 

convey  a  parcel  within  a  certain  time;  but  neither  in  that  case     Webber. 
or  the  present  can  it  be  said,  that  the  person  sending  the  parcel  or 
the  express  in  any  manner  hires  the  horse  which  carries  it. 

Erskine,  fVood,  Fanshaw,  Gibbs,  and  Eliot  contra,  were  stopped 
by  the  Court, 

Lord  Ken  YON,  Ch.  J. — This  question  depends  on  the  con- 
Btmction  of  a  short  clause  in  the  act  of  parliament   And  it  is  true 
that  under  that  act  every  letting  to  hire  is  not  a  letting  to  hire  for 
the  purpose  of  travelling  post.     We  were  of  this  opinion  in  the 
case  of  The  King  v.  Tooley  in  the  last  term  (a):  but  as  we  wished 
that  our  judgment  should  be  satisfactory,  we  gave  leave  to  the 
Crown  officers  to  argue  it  again  in  case  they  had  any  doubts 
upon  the  subject;  and  I  am  happy  to  find  now  that  no  doubt  is 
entertained  about  it.     And  I  have  also  had  an  opportunity  of 
kno^fing,  since  that  determination,  that  our  opinion  coincides 
with  that  of  the  gentleman  who  drew  the  act.     Now  it  has  been 
argued  here  that  this  defendant  did  not  let  a  horse  for  the  pur- 
pose of  travelling  post,  according  to  the  popular  sense  of  those 
words :  but  it  is  on  that  very  ground  that  my  opinion  is  form- 
ed; and  I  think  that  a  horse,  let  to  carry  a  letter  by  express,  is 
iti  common  parlance  let  for  the  purpose  of  travelling  post.    And 
if  we  look  back  to  the  history  of  former  times,  we  find  that  this 
mode  of  conveyance  was  called,  not  an  express,  hwi  flying  post. 
Verha|)s  if  this  had  appeared  to  be  an  express  sent  b}'  the  orders 
of  government  on  public  (6)  service,  it  might  have  been  other- 
^Tise:  bui  I  give  no  opinion  on  that  question.     However,  as  it 
is  not  stated  m  this  case  that  it  was  a  government  express,  it  is 
impossible  to  entertain  the  least  doubt  on  this  question.     Then 

• 

It  was  objected  that  the  defendant  was  not  bound  to  pay  this  dut}^ 
l^cause  the  horse  was  ridden  by  his  own  servant:  but  that 
^ould  equally  apply  to  almost  all  cases  of  travelling  post,  where 
Ae  driver  is  the  servant  of  the  owner  of  the  horses. 

AsHHURST,  J. — It  has  been  argued  that  we  must  presume  that 
|uis  express  was  sent  on  the  account  of  Government :  But  it  is 
locambent  on  the  party,  who  claims  the  exemption,  to  prove  that 
ne  coines  within  it.  Therefore  we  cannot  presume  it  from  the  facts 
''(re  stated  ;  and  the  reverse  of  it  appears.     This  case  then  falls 

(«)  AnU,  69. 

(^}  It  was  afterwards  bold,  io  JR.  v.  J.  Cook^  post,  519,  that  public  expresses, 
^  ^  lervice  of  GoYemment,  are  exempt  from  this  daty, 

within 


r6  CASES  IN  HILARY  TERM 

1789*        within  the  words  of  the  act  of  parliament :  and  if  we  consider 

that  this  >Aas  a  tax  on  accommodation  and  luxury,  and  that  every 

(l^^nH^     person  sending  expresses  is  supposed  to  be  of  ability  to  pay  it, 
Webber,     it  comes  alho  within  the  meaning  of  the  statute;  for  it  is  iu  the 
popular  sense  a  travelling  post. 

Grosc^  J. — (/?)  of  the  same  opinion. 

Rule  absolute  for  quashing  the  order  of  sessions. 

(a)  Mr.  J.  BuUer  was  sitting  for  the  Lord  Chancellor. 


H^iwawkfy,      The  Ki NO  og-aiiw* The  Inhabitants  of  Macclesfield. 

Where  the ser-  g^EORGE  Dean,  Hannah  his  wife,  Bnd  John,  William^ 
hired  fur  11^  '^orah,  and    Mary,  their   children,  were  removed  by  an 

months  for  io  order  of  i  wo  justices,  from  Macclesfield  to  JViidboarclough,  both 
Sie  expiration  '"  ^^  count\  of  Chester:  on  an  appeal,  the  court  of  sessions  va- 
of  wuich  tAe  caJed  so  much  of  the  order  as  relates  to  the  settlement  of  George 
him  ^  he  might  J^^^f^f  Hannah  his  wife,  and  William,  Sarah,  and  Mary,  their 

suy  on  an  children,  subject  to  the  opiuion  of  this  Court  on  the  following 
end/' Hithout  'J  r  o 

mentioning  tlie  ca&e. 

wh^^'th*  ^^^  pauper,  George  Dean,  being  settled  in  Wildboarchugh^ 

vantaskejited;  was  hired  about  fifteen  years  ago  by  Francis  Besweck,  late  of 

momentwu  J^JocclesJield,  button-maker,  for  i  1  months  at  10  gumeas  wages, 

held  to  be  a  At  the  end  of  1 J  months,  the  master  and  the  pauper  settled  bis 

^d^the party'  ^'^g^*  ^^r  II   months,  and  his  master  gave  half-a-guinea  over, 

servmit  a  year  saying  that  he  had  been  a  good  servant,  and  added,  **  You  may 

aMUlement'!      "  ^*  **'^"  ^'^V  ^'^  ^'^  ^''^  ^"  V^^^  place ;  the  place  buits  you,  and 

"  you  suit  the  place."  ITie  pauper's  answer  was,  "  very  well, 
''  Sir,  I  have  no  objection."  And  the  pauper  continued  to  follovr 
his  master's  business  near  three  years.  The  pauper,  being  at 
Birmingham  with  his  master's  cart,  was  taken  ill,  and  stayed  there 
some  time,  which  occasioned  him  to  lose  his  service.  His 
master  used  to  give  him  money  occasionally  during  his  service  ; 
but  the  pauper  kept  no  account  himself.  A  few  days  after  the 
pauper's  return  from  Birmingham,  his  master  settled  with  him; 
the'  pauper  did  not  know  in  y^  hat  manner,  but  supposed  the 
money  Has  right;  he  thought  his  wages  would  come  to  about 
four  Khilliogs  a  Meek.  It  did  not  appear  to  the  Court  that  the 
pauper  or  any  of  his  children  (except  John)  had  gained  any 
•ettlement  in  any  other  place. 

Leicester, 
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Leicester,  in  support  of  the  order  of  sessions,  was  stopped  by        1789. 

the  G>urt.  

Bower  and  AJanfe^,  contra.     The  question  is,  Whether  this     "*  lyiNG 
wasacoDtniuation  of  a  limited  hiring,  or  a  general  independent    Tbeluhabi- 
hiring  ?    They  admitted,  that  if  it  were   the  latter,   it  would    » /^"^*  °^ 
be  equal  to  a  hiring  for  a  year:   but  contended,  that  such  an       field. 
hiriDg  could  not  be  collected  from  the  case ;  for  then  there  was 
no  contract  for  wages.     This  therefore  must  be  taken  to  be 
a  continuation  of  a  limited  hiring.     The  case  states,  that  the 
pauper  was  hired  for  1 1  months  at  the  specific  wages  of  10 
guineas;  after  the  expiration  of  which  time  the  master  told 
the  servant  *'  he  might  as  well  stay  on  an  end  in  his  place/' 
Now  this  renewal  of  the  agreement  must  have  reference  to  the         « 
original  contract,  and  then  the  pauper  was  hired  for  another  11 
months  for  10  guineas  more.     But  it  cannot  be  inferred  from 
the  second  agreement,  that  the  pauper  was  hired  generallj/  to 
serve  at  the  same  rate  of  wages  which  he  had  before  received  | 
This  is  not  like  the  case  of  12.  v.  Berwick^    Si.  Johns  (a), 
where  the  pauper  was  told  to  go  ''into  Sed  HitPs  place;''  for 
Atere,  by  a  reference  to  Hilfs  contract,  it  appeared  that  he  served 
under  a  yearly  hiring.     But  it  is  more  like  the  case  of  12.  v. 
Clare  (b)f  where  a  pauper  who  was  originally  hired  for  a  month, 
continued  in  the  same  service  for  five  years,  and  yet  gained  no 
lettlement  by  it. 

Lord  Kbnyon,  Ch.  J. — It  is  clear  that  there  must  either  be 
an  express  or  an  implied  contract  for  a  year,  in  order  to  give 
(he  servant  a  settlement.  An  express  hiring  for  1 1  months 
>*illnot  confer  a  settlement,  unless  the  sessions  find  that  it  was 
fraudulent,  and  that  a  year's  service  was  intended,  though  only 
II  mouths  were  expressed;  as  in  a  case(c),  which  I  remember^ 
^bere  there  was  an  hiring  for  11  months,  with  an  agreement  to 
S^^e  in  another  month's  service.  Now  in  this  case,  the  first 
hiring  for  1 1  montlis  was  not  sufficient  to  confer  a  settlement : 
hat  when  that  time  was  elapsed,  the  master  told  the  peuper  that 
h«  might  as  well  stay  on  an  end;  which  in  that  part  of  the 
<^ooDtry  means  an  indefinite  time.  This  second  hiring  there- 
fore mast  be  considered  as  a  general  hiring,  which  the  law  con- 
itroes  to  be  an  hiring  for  a  year.  As  to  this  expression  referring 
^0  the  time  for  which  the  pauper  was  originally  hired,  it  is  too 
refined ;  it  only  referred  to  the  nature  of  the  service  in  which  he 

(•XBirr.  S.  C.  50«.    (b)  Bwrr.  S.  C.  81 9.    (c)  R.  v.  MUwieh,  Burr.  8.C.  4SS. 

was 
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1789.        was  before  engaged.     Then  if  we  consider  the  wages  for  which 

the  pauper  served  under  ihe  second  agreement,  it  negatives  the 

tur^nlt^    idea  that  the  parties  contracted  for  another  1 1  months  for  the 

The  Iiihabi-   same  definite  sum  which   the  pauper  received  under  the  first 

Macclks-    ^5**^^°*®"^  y  ^^^  '^  ^*  stated  that  he  received  about  four  shillings 

FIELD.      P^^  week,  which  does  not  amount  to  the  same  apportionment  of 

wages. 

AsHHURST,  J.  and  Grose,  J.  (a) — concurring, 

Order  of  sessions  confirmed* 

(a)  Mr.  Justice  Buller  waft  sitting  for  the  Lord  Chancellor. 


'^^f'  Cristie  against  Richardson. 

The  Court  will  A  RULE  having  been  obtained  to  shew  cause  why  the  pro- 
ceedings in  an  '^^  ceedings  in  this  action,  which  wfis  an  action  on  a  judg- 
MtioB  on  a  in^nt,  should  not  be  stayed  pending  a  writ  of  error  brought  oo 
pending  a  writ    that  judgment, 

brooffbt^to  re-  Leicester  now  shewed  cause  on  an  afiidavit,  which  stated,  that 
verse  that  tlie  Writ  of  error  was  brought  merely  for  the  purpose  of  delay  ; 

wi^^d'ing  ^^^^  ^'^^  defendant  first  pleaded  in  abatement  in  the  original 
the  plaintiff  action ;  and  that  since  the  writ  of  error,  the  plaintiff  offered  to 
writ  of  error  is  ^'^^  defendant's  attorney  to  waive  the  judgment  if  be  wquld  point 
brought  for        out  any  error,    which  was  refused.     And  in  Entwislle  v.  Shep' 

herd(a\  Carters. Roberts (]b\  and  Butt  s ,  Mou\{c\  the  Court 
refused  to  stay  the  proceedings,  because  the  writ  of  error  was 
brought  purposely  for  delay . 

Baldwin^  in  support  of  the  rule,  said  that  this  case  was  dis- 
tinguishable from  those  cited,  because  in  each  of  those  it  ap- 
peared that  the  proceedings  were  peculiarly  vexatious.  But  no- 
thing appears  here  to  distinguish  this  from  the  ordinary  case  of  a 
writ  of  error  brought  to  reverse  a  judgment  of  this  court. 

Lord  Kenyon-,  Ch.  J. — I  am  clearly  of  opinion  that  this 
rule  must  be  made  absolute  for  staying  the  proceedings  pending 
the  writ  of  error  (c?).  If  it  were  fit  that  parties  should  be  re- 
strained from  bringing  writs  of  error,  the  Legislature  must  inter- 
fere. But  by  the  constitution  of  this  country,  every  subject  has  a 
right  to  have  his  cause  reviewed  by  a  court  of  error.  In  this  case 
perhaps  the  defendant's  attorney  might  not  know  whether  there 

(a)  ^sUe,  2  vol.  78.  (h)  jinie,  2  yoI.  79,  n.  (c)  (c)  lb. 

(<Q  Fttf.  Benmll  v.  BUuk^  pat.  643. 

wae 
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error  or  not  in  the  judgment  in  the  former  action  ;  that  is         17S9. 

for  the  determination  of  the  court  of  ei  ron     However,  the  de-         

fendant  is  certainly  at  liberty  to  sue  out  his  writ  of  error  :  and        a?Jw  * 
verj  little  danger  is  to  be  apprehended  in  general  from  per-    Richard- 
mitting  parties  to  pursue  that  remedy,  since  it  must  be  recol-        son* 
lected  that  tbey  act  under  the  terrors  of  paying  the  costs  if  they 
do  not  succeed. 

Per  Curiam  (a),  Ri/Ie  absolute  (6). 

(a)  Mr.  Jastice  BuUer  was  sitting^^fbr  the  Lord  Cliancenor. 

(b)  See  the  next  case. 


Pool  against  Charnock  (a).  Fet'^/'* 

CfHEPHERD  shewed  cause  against  a  rule  for  staying  the  TheCoartwOI 

proceedings  against  the  bail  till  the  determination  of  a  writ  ceedin^^ 

of  error  brought  by  the  defendant  in  the  principal  cause.     And  aj^i«»t  the  bail 

1         I  •     'iw       m  t     '       t         1      J  r      1  1  pending  a  wnt 

It  ippearmg  on  the  plaintins  amdavit,  that  the  defendant  and  of  error  on  the 

his  attorney  had  declared  that  they  would  delay  the  plaintiff  as  ^"^^^"^ 

mach  as  possible,  by  bringing  a  writ  of  error,  if  he  did  not  principal,  if tht 

comply  with  certain  terms  proposed,  SSSSd  to^t 

Lord  Ken  YON,  Ch.  J. — said,  the  Court  must  exercise  a  dis-  the  writ  of 

creiion  upon   these  questions:  and  if  the  parties  confess  that  p^i^yfor^ 
tbe  writ  of  error  is  brought  purely  for  delay,  the  Court  will  in-  delay* 
tcrfere,  and  will  not  permit  them  to  abuse  the  forms  of  justice. 
Per  Curiam  (6),                                              Rule  discharged. 

(«)  See  the  last  ca$e.  *-  ' 

(b)  Mr.  Justice  Butler  was  sitting  for  the  Lord  Chancellor. 


Hopkins  against  De  Robeck.  f^Z^' 

A  Rule  was  obtained  to  shew  cause  why  the  bill  of  Middltsex  The  secretary 
issued  in   this  case  should  not  be  set  aside,  and  the  bail-  ofafi>«:eMJnnii- 
«  .  ,        .       nister  is  pnvi- 

Dond  delivered  up  to  be  cancelled,  on  the  defendant's  affidavit;  legedfrom 

sUling,  that  he  was  a  subject,  and  an  officer  in  the  army,  of  the  JJU^^Jg^^^ 
cnigof  Sweden  ;  that  inconsequence  of  the  war  between  Sweden  registered  at 
«od  Ruisia  and  Denmark,  he  was  sent  here  with  dispatches  from  eitiierdf^the 
^t  Swedish  king  to  his  ambassador  Baron  Nolken,  in  December  last,  secreuries  of 
^Iwt  since  his  arrival  here  he  has  been  really  and  truly  employed 
^  secretary  to  the  Baron  in  transcribing  state  papers  relative  to 
*uch  embassy,  8fc. ;  and  that  he  does  not  carry  on  any  trade,  nor 

is 


80 


CASES  IN  HILARY  TERM 


1780. 
Hopkins 

pgaifut 

Dr    . 
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is  he  subject  to  the  bankrupt  laws.  This  affidavit  was  acco0« 
panied  with  a  certificate  from  baron  Nolken,  that  the  defendant 
was  his  secretary,  ^c. 

Garrow  now  shewed  cause,  contending  that  the  defendant 
was  not  intitled  to  the  privilege  from  arrest,  because  he  was  not 
a  domestic  of  the  Swedish  minister.  Masters  v.  Manby,  1  Burr* 
401.  And,  even  if  he  were,  that  he  could  not  have  the  ben^t 
of  the  7.  jin.  c.  12.  because  his  name  ^'as  not  registered  at  the 
office  of  either  of  the  Secretaries  of  State,  as  required  bv  the 
5th  section  of  that  act. 

Shepherd,  in  support  of  the  rule,  insisted  that  it  was  not  ne- 
cessary that  the  defendant  should  be  a  domestic  of  the  ambas- 
sador to  be  entitled  to  the  privilege*  Darling  v.  Jlldns,  3 
Wils.  33.  and  Triquet  v.  Bath,  5  Bur,  1478 ;  were  cases  of 
English  secretaries  to  the  Bavarian  minister.  And  it  would  be 
absurd  to  say  that  a  menial  servant  shall  be  protected,  and  that 
the  secretary,  without  whose  assistance  the  embassy  cannot  be 
carried  on,  shall  not* 

The  Court  {a)  thought  that  the  defendant  was  in  a  situation  in 
which  he  was  entitled  to  the  privilege  claimed  ;  for  that  it  would 
be  impossible  to  carry  on  state  negociations,  unless  persons  in  his 
situation  were  protected.  The  statute  of  Ann  is  only  explana- 
tory of  the  law  of  nations  ;  and  the  words  '*  domestic  and  do- 
mestic servant"  are  only  put  by  way  of  example.  The  privi- 
lege was  held,  in  the  case  in  Burrow,  to  extend  to  secretaries* 
The  statute  only  requires  the  names  of  the  persons  privileged 
to  be  registered  for  the  purpose  of  proceeding  against  the  parties 
criminally  for  a  violation  of  that  act.  And  as  it  appears  that 
the  defendant  is  really  attached  as  secretary  to  the  embassy,  and 
it  is  not  even  suggested  that  there  is  any  imposition  in  this 
claim,  Let  the  Rule  be  made  absolute, 

(a)  Mr.  Justice  BuUer  was  sitting  for  the  Lord  Chancellor. 


Brown  against  Davies. 


Tknaidmft 
F€b.  5tb. 

Where  a  pro-     nHHIS  was  an  action  by  the  indorsee  of  a  promissory  nott 
missorynote  I  •     .    i  i 

has  been  indor-     -*•    against  the  maker. 

"f'^f.S*®  The  plaintiff,  at  the  trial  before  Lord  Kenyan  at  the  last 

piaintinatter  ^    ., «    it  i    i  •  ,  -.     #.    i 

It  became  doe    sittmgs  at  Guudhali^   rested   his  case  upon  the  proof  of  the 

who  sues  the 

maker  upon  it,  the  latter  is  entitled  to  go  into  evidence  to  shew  that  the  note  was  paid  as  between 
him  and  the  original  payee  from  whom  the  plaintiff  received  it  (a),   [l  Taant  S24. 7  T.  R.  4!ed.] 

(a)  Vid€  B«€k  V.  Robley,  1  £f.  Bl,  Rep,  69.  n.  (a). 

maker's 
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Biaker's  and  payee's  band-writing.  The  note  appeared  upon 
the  face  of  it  to  have  been  drawn  on  the  6th  of  October  \7BB, 
psjable  to  Sandal  or  order,  and  to  have  become  due  the  13th  of 
November :  it  had  SandaFs  indorsement  upon  it ;  and  had  been 
noted  for  non-payment.  Whereupon  the  defendant'^  counsel 
offered  to  prove  these  facts ;  that  Sandal  having  indorsed  it  in 
blank,  delivered  it  to  Taddy,  by  whom  it  had  been  noted  for  non- 
payment. That  on  the  6th  of  December,  Sandal,  having  been 
paid  by  the  defendant,  the  maker  of  the  note,  took  it  up  from 
Taddy,  and  afterwards,  without  the  knowledge  or  consent  of  the 
defendant,  negociated  it  to  the  plaintiff.  But  his  lordship  being 
of  opinion  that,  unless  knowledge  was  brought  home  to  this 
plaintiff,  it  would  make  no  difference  between  these  parties,  re« 
jected  the  evidence,  and  the  plaintiff  had  a  verdict. 

Le  Mesurier  moved  in  this  term  for  a  rule  to  shew  cause 
nrhy  there  should  not  be  a  new  trial,  in  order  to  let  the  defend- 
tnt  into  proof  of  the  above  facts ;  and  cited  a  case  of  Banks 
f.Colwell  at  Launceston  Spring  assizes  1788,  before  Mr.  Justice 
BuUer.    This  was  an  action  by  the  indorsee  of  a  promissory 
note,  payable  on  demand  against  the  maker.    The  defendant 
ihere  was  admitted  to  give  evidence  that  the  note  had  been  in- 
dorsed to  the  plaintiff  a  year  and  a  half  afteiwards;  and  to  im- 
peach the  consideration  by  shewing  that  it  had  originally  been 
given  for  smuggled  goods;  and  that  payments  had  been  made 
tipon  it  at  several  times.     But  though  no  privity  was  brought 
home  to  the  plaintiff,  Mr.  Justice  Buller  was  clearly  of  opinion 
that  he  ought  to  be  nonsuited;  for  he  said  it  had  been  repeat* 
ediy  ruled  at  Guildhall,  ihsii  wherever  it  appears  that  a  bill  or 
note  has  been  indorsed  over  some  time  after  it  is  due,  which  is 
out  of  the  usual  course  of  trade/  that  circumstance  throws  such 
1  suspicion  upon  it  that  the  indorsee  must  take  it  upon  the  credit 
of  die  indorser,  and  must  stand  in  the  situation  of  the  person  to 
whom  it  was  payable  ;  and  here  it  appeared  that  the  considera- 
tioQ  was  illegal.     Therefore  he  nonsuited  the  plaintiff.     The 
principle  of  that  case  cannot  be  distinguished  from  the  present  t 
jicconbog  to  which  the  plaintiff  must  stand  in  the  situation  of 
SamUilmith  respect  to  the  defendant,  and  consequently  Was  not 
#ntitied  to  recover. 

Ertkine  now  shewed  cause,  contending  that  there  was  no 
evidence  offered  to  shew  that  the  plaintiff  knew  the  note  to  have 
satisfied;  neither  was  there  any  circumstance  attending  it. 
You  III.  C  which 


1789. 
Brown 

af^aitut 

Davis. 
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1789*       \rhich  might  reasonably  lead  a  prudent  man  to  susptct  thut 

it  had ;  one  or  other  of  nhich  was  essentially  necessary  to  di^ 

agairut  qualify  the  plaintiff  from  maintaining  his  action.  For  b^  had 
Davis.  paid  a  valuable  consideration  for  the  note  to  the  original  PV^ 
in  y^hose  hands  it  might  properly  be  supposed  to  bci.  And 
this  objection  does  not  lie  in  the  defendant's  mouth,  whose 
negligence  in  pot  taking  up  the  bill,  when  he  satisfied  Sandalp^ 
had  left  it  in  the  power  of  the  latter  to  deceive  an  innocent  third 
person. 

Le  Mesurier  said,  in  addition  to  his  former  argument,  that 
there  was  a  reasonable  ground  of  suspicion  on  the  face  of  th^ 
note ;  for  the  plaintiff  received  it  after  it  was  due,  wbe9  it  ap- 
peared to  have  been  noted. 

Lord  Kbn\on,  Ch.  J. — I  think  this  matter  ought  to  be  fm« 
ther  inquired  into.  It  did  not  strike  me  at  the  trial  that  there 
was  this  suspicious  circumstance  on  the  face  of  the  note ;  fpr  if 
it  appeared  to  have  been  noted  for  non-payment  at  the  time  the 
plaintiff  received  it,  that  ought  to  have  awal^ened  his  suspicioq, 
and  led  him  to  make  further  inquiries  into  the  goodness  of  ti\e 
pote. 

AsHHURST,  J. — I  think  the  rule  laid  down  by  my  brQther 
Bullert  in  the  case  in  Cornwall^  is  a  very  safe  and  proper  one^ 
that  where  a  note  is  overdue,  that  alone  is  such  a  suspicious  cur? 
cumstance  as  makes  it  incumbent  on  the  party  receiving  it  to  sa- 
tisfy himself  that  it  is  a  good  one,  otherwise  much  mi^cUef 
might  arise. 

BuLLER,  J. — There  is  this  distinction  between  bills  indors^ 
before  and  after  they  become  due.  If  a  note  indorsed  be  qpt  d«M^ 
at  the  time,  it  carries  no  suspiciou  whatever  on  the  face  of  it,  and 
the  party  receives  it  on  his  own  intrinsic  credit.  But  if  it  ia  ove^ 
due,  though  I  do  not  say  that  by  law  it  is  not  negotiable,  yel 
certainly  it  is  out  of  the  common  course  of  dealing,  and  doe9  gifll 
rise  to  suspicion.  Still  stronger  ought  that  suspicion  tp  be  vbco 
it  appears  on  the  face  of  the  note  to  have  been  noted  fo(  i|qq« 
payment ;  which  was  the  case  here.  But  generally  vben  '% 
note  is  due,  the  p^rty  receiving  it  tal^ej}  it  op  the  credit  of  th^ 
person  who  gives  it  to  him.  Upon  this  ground  it  wan  tbatf  ii) 
the  case  in  Cornwall^  I  held  that  the  defendant,  who  wa9  illf 
maker,  was  entitled  to  set  up  the  same  defence  that  be  ipight 
kave  done  against  th^  ofjginal  p^yee;  and  th^  same  doctrioa  1)H 
been  ofteq  rul^  at  ChiMhaU.    A  fair  indorsee  can  naver  ^,  i«^ 
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jmd  by  this  role  ;  for  if  the  transaction  be  a  fair  one,  he  will  still 
be  eslilled  to  recover.  But  it  may  be  a  useful  rule  to  detect  fraud 
wbeoefrer  that  has  been  practtseci  [Upon  Lord  Kenifon*s  appear- 
ing to  disaent  from  the  generalitj  of  the  doctrine  held  by  Mr. 
Jutiea  BmUir,  he  proceeded  to  observe]  rey  Lord  thinks  I  have 
gone  rather  too  far  in  something  that  I  have  said,  but  it  is  to  be 
ehsenwd  that  I  am  speaking  of  cases  where  the  note  has  been  in- 
doned  afier  it  became  due,  when  1  consider  it  as  a  note  newly 
dfawn  bj  the  person  indorsing  it. 

Lord  Kbnton,  Ch.  J. — I  agree  with  that,  with  the  addition 
of  this  circomstance,  that  it  appears  on  the  face  of  the  note  to 
have  been  dishonoured,  or  if  knowledge  can  be  brought  home  to 
the  indorsee  that  it  had  been  so.  But  I  should  thiuk  otherwise  if 
no  notice  can  be  fixed  on  the  party ;  at  least  I  am  not  prepared 
to  go  that  fenglh  at  present. 

Geosb*  J.*-^lf  collu»ion  should  be  proved  between  the  defen- 
dMt  and  Sandal^  then  the  former  will  not'  be  entitled  to  set  up 
this  objection.  Bnt  at  present  I  am  of  opinion  that  a  new  trial 
Oight  to  be  granted.  Rule  absolute  (a). 


ft)  Tiris  point  otmc  l^efore  the  Coart  in  a  case  of  Taylor  v.  Mather ,  E,  27 
G.  1  E.  A.  fpluefa  WM  ao  action  by  the  indorsee  of  a  promissory  note  against  the 
■ikar.  ^fbe  eoto  was  indorsed  some  time  aAer  it  was  due,  and  there  were  many 
fjfiimiilinisii  iduch  ltd  the  Court  and  the  Jury  to  conclude  that  it  was  ficaadn- 
mtljr  obtaiaed ;  wfaerenpon  a  verdict  was  found  for  the  defendant.  Upon  a  mo" 
lim  far  a  new  trial  it  was  refiised  apon  the  merits;  and 

BousBy  J.  at  Ibo  same  time  said,  It  has  never  been  determined  that  a  bill  or 
■Ml  is  ao^  naiBOtiable  after  it  becomes  due  -,  but  if  there  are  any  circumstances 
tf  fiaad  in  the  transaction,  and  it  comes  into  the  hands  of  a  plaintiff  by  indorse- 
nort  after  it  is  dee,  I  have  always  left  it  to  the  jury  upofi  the  slightest  circnm- 
ilMMe  Id  pfesnaie  that  the  iadomee  was  acquainted  with  the  fraud. 

Aa  mt  sf  tilt  Coart  eoncamd  in  this  opinion. 


Brown 

againaP 

Da  VI  a. 


BkYtigaiMtThB  Earl  of  Coventry  and  Others  (a).  j!^> 

TBIS  waa  «  caf^e^seot  by  the  Lord  Chancellor  for  the  opi« 
oioo  of  thia  Court.  Sir  Robert  Worsle^,  being  seised  in 
lee  of  the  premisea  in  question,  by  wiU  dated  4th  June  I74il&, 
denied  theqi  to  James  fVorUey  and  Robert  Worsley,  and  their 
beirib   upon  trust  to  raiae  the  sum  of  6000/.   for  his  grand- 


«*  la  Ite  aia  of  41  and  every  the  4aBflMeis»  4»*  M  tenanls  in  oonaion,  and  ta 
fa  tiK  we  of  the  Hirht  heiis  of  the  ^evisor  :*'  After  the  death  of  ^.  without 
taak  oidy  an  estate  for  filb. 


(lO 'W.  lloe  d.  CeaiforM^  V.  P#rryi^  pofi.  484  ^  and  i;^  t:  Iforftn,  pot/. 

G  S  daughter^ 


Where  an  es- 
tate was  limits 
ed  by  will  to 
A.  for  life,  re- 
mainder to  his 
first  and  other 
sons  in  tail 
male,  remain- 
difault "  qfsueh 
any  son,  an  only 

[11  East  594.] 

[2  Mar.  SO.] 

[4  M.  &  S.  88.] 


84  CASES  IN  HILARY  TERM 

1789*        daughter,  Itady  Frances  Carteret ^  afterwards  Jraif eei  Marchio« 

7j  nc88  of  Tweedale,  in  manner  therein  mentioned,  and  subject 

against       thereto,  upon  trust,  that  the  trustees  should  stand  seised  of  the 

The  Earl  of  premises  to  the  use  of  his  grandson  Robert  Lord  Carteret^  who 

Coventry-  ^^^  afterwards  Robert  Earl  Granville,  for  life ;  remainder  to 

trustees  to  preserve  contingent  remainders ;  remainder  to  the  first 
and  other  sons  of  the  said  Lord  Carteret  (afterwards  Earl  Graft" 
ville)  in  tail  male ;  remainder  to  the  said  Frances  Marchioness  of 
Tweedalef  by  her  then  name  of  Lady  Frances  Carteret,  for  life ; 
remainder  to  trustees  to  preserve  contingent  remainders ;  re- 
mainder to  the  first  and  other  sons  of  the  said  Lady  Frances 
Carteret,  in  tail  male,  and  in  default  of  such  issue  *^  to  the  use  of 
**  all  and  every  the  daughter  and  daughters  of  the  body  of  the 
"  said  Lady  Francet  Carteret  lawfully  issuing,  as  tenants  in  com- 
^*  mon,  and  not  as  joint  tenants  ;  and  in  default  of  such  issue,  to 
^*  the  use  and  behoof  of  his  own  right  heirs  for  ever."  Sir 
Robert  JVorsley  died  the  23d  July  i747,  without  issue,  and 
without  revoking  his  will.  Robert  Earl  Granville  entered 
I  and  died  12th  of  February  177(i,  without  issue.     Lady  Fran^ 

ces  Carteret,  afterwards  Marchioness  of  Tweedale,  had  issue  one 
son,  who  died  an  infant  in  the  lifetime  of  the  said  Robert  Earl 
Granville,  and  one  daughter  named  Lady  Catherine,  who  inter- 
ttiarned  with  Edvcard  Hay  Esq. ;  and  the  said  Lady  Catherine 
Hay  died  in  July  1776,  without  issue  male,  leaving  the  plaintiff 
Frances  Hay  an  infant,  her  only  daughter  and  issue.  The  ques- 
tion is,  what  estate  Lady  Catherine  Hay  deceased,  the  plaintiff's 
late  mother,  took  in  the  estates  in  question  ? 

Simeon,  for  the  plaintiff,  contended  that  Lady  Catherine  Hay 
took  an  estate  tail ;  otherwise  the  general  intent  of  the  devisor, 
which  is  to  be  collected  from  the  whole  of  the  will,  could  not  be 
effected.     It  is  to  be  observed,  that  at  that  time  Lady  jP.  Car^ 
teret  had  no  children,  so  that  the  testator  could  not  be  influenced 
by  any  personal  favor,  it  being  a  general  limitation  to  persons  not 
t^  esse.   From  the  particular  words  used  in  the  limitation,  "  to  all 
*'  and  every  the  daughter  and  daughters  of  the  body  of  Lady  f  . 
''  Carteret  lawfully  issuing ;  it  seems  as  if  the  devisor  had  an  inten- 
tion of  limiting  the  estate  in  succession  ;   for  issue  is  a  word  of 
limitation.'   Again  it  is  limited  to  them  as  tenants  in  common: 
Now  if  he  had  meant  to  give  only  an  estate  for  life  to  the  dtugb- 
ters,  he  would  have  given  them  a  joint  tenancy :  but  by  making 
them  tenants  in  common  he  intended  to  give  them  separate 
cstatesi  and  that  those  estates  should  go  in  succession.    And  it 

11 
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)i  not  to  be  supposed  that  the  devisor  intended  to  take  away  the         1789. 

estate  from  the  issue  of  the  daughters  for  the  purpose  of  suffering         

it  to  deseed  on  a  remote  heir,  on  whom  the  law  would  other-  '\ 

WIN  have  cast  it.     The  subsequent  words  "  in  default  of  such    The  Earl  of 
*•  issue"  also  shew  that  the  daughter  took  an  estate-tail.  In  ge-  Coventry. 
nenl  where  an  estate  is  given,  though  only  for  life,  and  the  words 
'*  and  in  default  of  issue*'  are  added,  they  are  considered  to  be 
equivalent  to  ''  heirs  of  the  body/'  and  will  convert  an  estate 
for  life  into  an  estate-tail,  unless  there  is  a  manifest  intention  to 
the  contrary.     And  in  this  case  they  are  not  restrained  by  the 
words  '^  such  ;*'  for  the  same  words  are  used  in  a  former  part  of 
the  will,  after  limiting  the  estate  to  the  sons  in  strict  settlements 
"  in  default  of  such  issue,"  uhich  cannot  meanfemale  issue:  and 
it  is  improbable   that  the   devisor  meant   to  give   an    estate 
for  life  to  the  daughters  after  a  general  failure  of  male  issue. 
It  is  to  be  observed  also  that  there  is  an  estate  for  life  only 
gifen  to  all  the  other  parties,  which  is  a  distinguishing  circum- 
stsDce  mentioned  and  relied  upon  by  Lord  Hardmcke  in  Wild 
T.  Ltwis  (a).      In  Robinson  v.  Robinson  (Jb\   an  estate  for 
life  and  no  longer  was  expressly  limit«fd  to  the  first  taker,  and 
jet  the  Court  held  that  the  devisee  took  an  estate-tail,  in  order 
to  effectuate  the  general  intention  of  the  testator.     In  Evans  , 

iem.  Brooke  V.  Astley  (c),  where  an  estate-tail  male  was  ex- 
pressly limited  to  the  three  first  sons  of  the  devisor's  sister,  and 
in  default  of  such  issue  to  every  son,  S^c.  it  was  held  that  the 
fourth  son  took  the  same  estate  as  the  three  others  in  order  to 
effectuate  the  devisor's  general  intent.     In  3  Bulstr.  127.  Croke, 
J.  put  this  case ;  "  a  devise  of  Blackacre  to  the  eldest  son  and 
"  his  heirs  for  his  part  or  portion,  and  Whiteacre  to  his  youngest 
"son  for  his  part  (omitting  his  "  heirs")  he  would  take  the  same 
** esute  in  Whiteacre  that  the  eldest  had  in  Blackacre'*    Now 
that  could  only  have  been  done  on  the  presumption  of  an  intent 
so  to  devise  it,  there  being  no  words  of  inheritance  in  the  de-^ 
vise  to  the  youngest  son. 
Chambre^  contri,  was  stopped  by  the  Court. 
Lord  Ken  yon,  Ch.  J.  said,  Tliis  being  a  case  in  which  the 
Court  was  to  certify  to  the  Lord  Chancellor,  he  thought  it  ne- 
cesamrj  to  say  a  few  words,  in  order  that  the  grounds  of  his 
jodgnieDl  might  be  known. — The  general  rule,  which  is  laid 
down  in  the  books,  and  on  which  alune  courts  can  with  any 
safely  proceed  in  the  decision  of  questions  of  this  kind,  is  to 

(«)  1  Mk.  434.  (6)  1  Burr.  Sa.  (c)  9  i^Mrr.  1570. 

G  3  collect 
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Hat 

against 


coUect  the  testator's  intention  from  the  words  which  he  has  used 
in  bis  will,  and  not  from  conjecture.  It  is  not  necessary  that 
any  technical  or  artificial  form  of  words  shotiki  be  use<UD  a  will ; 


The  Carl  of   bat  we  must  collect  the  meaning  of  the  testator  from  those  words 
CovfiNTBY.  ^bichfae  has  used,  aitd  cannot  add  words  which  he  has  not  used. 

The  objection  then  occurs  in  this  case,  voluit  sed  noir  dixU    The 
plaintiff's  argument  goes  to  shew  that  the  daughters  took  esMtt 
tail  general;  but  that  could  not  have  been  the  intention  of  iht 
devisor,  as  no  such  estate  is  given  by  any  part  of  (he  will ;  and 
the  devisor  has  totally  laid  aside  the  daughters  of  the  first  devislse 
and  the  daughters  of  his  sons,    llie  words  here  used,  lechnicailj 
considered,  only  confer  an  estate  for  life  on  Lady  Catk.  Hay.    It 
was  once  dodbted  whether  an  estate  for  life  could  be  given  to  un- 
born issue:  and  that  doubt  was  stated  by  the  counsel  as  a  reason 
in  the  duke  of  Marlborough's  case  in  the  house  of  lords,  but  was 
afterwards  abandoned.  1 1  is  not  necessary  for  me  tosay  what  effect 
that  would  have  had  in  the  present  case,  if  that  point  had  remained 
undecided ;  because  the  law  is  no^  clearly  settled  that  an  estate 
for  life  may  be  limited  to  unborn  issue,  provided  the  devisor  does 
not  go  farther  and  give  an  estate  in  succession  to  the  children  of 
such  unborn  issue.     Then  it  has  been  argued  that  we  may  pre* 
sume  an  intention  in  the  devisor  from  other  parts  of  the  will  to 
give  an  estate  in  succession  to  the  daughters  :  but  I  cannot  find 
any  words  in  the  will  to  warrant  such  a  construction.    If  indeed 
the  word  **  such'^  had  not  been  introduced  in  this  clause,  we 
might  perhaps  have  said  that,  as  **  issue"  is  genus  generaHmnnumf 
it  should  include  all  the  progeny.     But  here  the  word  *^  such"^' 
[Willes,  368,]    is  relative,  and  restrains  the  words  which  accompany  it.    Then 
^it  is  said  that  the  Court  went  as  far»  in  Robinson  v.  Robinson^ 
and  the  other  cases  cited,  as  we  are  desired  to  go  now.  But  it  is 
sufficient  to  say  that  in  that  case  no  doubt  was  entertained  but 
*         that  the  estate  was  intended  to  go  to  the  issue  of  the  first  taker, 
and  the  only  doubt  was  whether  the  first  taker  should  take  an 
estate  for  life  or  in  tail :  and  it  was  to  be  collectec^  from  the  whole 
will,  which  the  devisor  there  used  that  it  was  his  intent  to  give 
an  estate-tail.  Then  as  to  the  case  of  Evans  v.  Astley^  the  estate 
was  limited  in  formal  terms  to  the  three  first  sons  of  the  devi- 
sor's sister,  and  to  the  heirs  of  their  bodies,  and  In  the  limitation 
to  the  fourth  son  those  words  were  omitted:  but  afterwards 
when  the  devisor  was  directing  what  was  to  be  done  in  confor- 
mity^to  his  will^  be  took  h  for  granted  that  an  estate  of  inherit- 
ance 
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nee  wds  gited  to  the  fourth  son/  for  he  directed  the  sons  of  that        1789. 
fowth  SCO  to  take  his  name  and  arms.    And  I  remember  that         ' 
10  determining  that  question  the  Court  considered  the  rule  adopt-  Zt 

ed  by  Lord  HaUf  nascitur  d  saciis;  which  was  no  pedantic  or   The  Ear*  of 
ioconsiderate  expression  when  falling  from  him,  but  was  in-  CoViNTRT. 
tended  Co  convey  in  short  tef-ms  the  grounds  Upon  which  he 
formed  his  judgment     The  kindred  terms,  to  which  the  Court 
referred  in  Evans  ▼.  Aitky^  were  the  limitations  to  all  the  other 
brothers,  and  a  requisition   that  the  devisor's  name  and  arms 
ibould  be  borne  by  thtm  and  their  descendants.     And  the  de- 
visor could  not  be  supposed  to  have  intended  that  the  estate, 
which  was  the  substance,  should  go  one  wiy,  and  the  arms  and 
name,  which  were  the  shadow,  another.  That  argtiinefit  was  toO^ 
forcible  to  be  got  rid  of  in  that  case :  and  I  agree  with  Mr.  J.  Asioti 
that  Ibe  only  reason  for  granting  a  second  argument  there  was,  the 
greacaess  of  the  property  in  dispute,  rather  thati  on  account  of 
any  doabt  which  was  entertained  on  the  subject.     This  case  is 
precisely  similar  to  that  of  Dtn  dem.  Briddon  ▼.  Page(a\  which  [SeethiicaMia 
wu  determined  in  this  Court  in  M.  «4  G.  3.    There  the  Court  ^^J^^^  *^ 
held  that  sofficientdid  not  appear  on  the  face  of  the  will  to  war-  4Taant  3131. 
rant  them  iif  saying  that  an  estate  of  inheritance  was  givefi  to 
the  daughter :  that  if  it  were  left  to  conjectore,  they  tfiight  sup- 
poae  that  some  mistake  had  been  made  in  the  limitation;  but 
they  cduld  not  determine  on  conjecture,  nor  put  that  in  the  de- 
visor^s  month  which  he  had  not  said.     In  the  cases  of  Robinson 
V.  Rabinion,  and  Evans  v.  Asilef/,  the  testator  sufficiently  ma« 
mfeited  his  intention :  but  here  he  has  used  no  words  testifying 
his  intentionr  to  give  an  estate  of  inheritance  to  the  daughters, 
and  we  catmot  supply  them. 

The  following  certificate  was  afterwards  sent  to  the  Lord  Chan- 
cellor ;  **  Having  heard  counsel  upon  the  case  above  refetre<f  to 
^  ts9,  we  are  of  opinion  that  Lady  Catherine  Hay  deceased,  Ch« 

(•)  Iafliatcase(6)tbeiroi^wcre,(afteradevlfeto5.iVtfiik,Mnof  T.  «Di(f 
JC  Nnkf  for  lifi^  remaioder  to  traittees  to  preterre  cotffingent  remakiders,  rs« 
■uiader  to  tiie  first  and  other  sons  of  S,  iVoa/k,  and  the  hein  male  of  his  and 
their  bodies  respectively,)  **  and  for  defiuilt  of  sach  issae,  to  the  use  of  all  and 
'^  every  flie  daughter  and  daughters  of  the  said  T,  Ntuk^  on  the  body  of  the 
**  said  if.  hb  wife  begotten  and  to  be  begotten;  mod  far  dtfanU  ^  meh iuu 
^  fstfaeaseof  the  nghtbeirs  of  the  said  T.Nm4  for  ever." 

(h)  See  this  case  cited  in  Doe  v.  Ptrrfnf  p.  495. 

G  4  ''  plain- 
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1789.        *'  plalotiff's  late  mother,  took  an  estate  for  life  in  the  estates  im 

"  questioned).'^ 

"jj^  Feb.  20tb,  1789.  Kenyon. 

The  Earl  of  W.  H.  AsHHURST. 

Coventry.  (J)  n.  Grose. 

(a)  Post.  4  yot.  66.  and  Doe  ▼.  BtcmMiJ/y  6  yol.  30. 

(6)  Mr.  J.  BuUer  was  sitting  for  the  L.  Chancellor  when  this  case  was  aigtied. 


Friday,      JoNES  and  OthcFS,  against  Roe,  Lessee  of  Perry. 
^'^'  ^"^^  In  Error. 

A  possibility      TN  an  ejectment  ^bich  was  brought  in  the  Court  of  Common 
an  iiitert* St  is  Pleas  for  a  bouse  and  garden  at  Ivelche$ter,  Somerset,  a  spe- 

dcyisable.  cial  verdict  was  found,  in  substance,  as  follows. 

John  Lockyer,  being  seised  in  fee  of  the  premises  in  question, 
on  tb^  13th  of  June  1734  made  his  will ;  and  after  charging  all 
[Willes,  215.]     his  lands  and  hereditaments  with  the  payment  of  certain  an- 
nuities, devised  in  the  following  manner; 
[8  Fast,  567.  '^  And  my  said  lands  and  hereditaments,  thus  charged  as  afore- 

s  iVf .  &  s.  165.]  gaid^  [  give  un^o  my  brother  Thomas  Lockyer,  until  his  son  John, 

or  any  pther  of  his  younger  sons,  shall  attain   the  age  of  21 
years,  which  shall  first  happen ;  and  in  case  he  shall  have  no 
younger  son  that  shall  live  to  attain  the  said  age,  but  shall  have 
only  one  sop  that  shall  live  to  attain  the  said  age,  then  until 
such  only  son  shall  attain  the  said  age,  in  trust  that  the  clear 
rents,  issues,  and  profits  pf  the  premises,  after  all  charges  and 
reparations  deducted  (except  my  now  dwelling  house  at  Jre/- 
chester,  and  the  garden  and  orchard  thereto  belonging,  which 
I  will  shall  be  enjoyed  by  him  for  his  ow^n  use  during  the  time 
above  mentioned),  be  preserved  and  improved ;  and  the  same, 
with  the  produce  thereof,    I   will   shall  be  laid  out  and  em- 
ployed in  manner  as   is    hereinafter   directed   with  regard  to 
the  overplus  of  the  personal  e.state.     And  when  and  as  soon  as 
my  said  nephew  John  Lockyer,  6r  any  other  of  the  youngeic* 
sons  of  my  said  brother  Thomas  Lockyer,  born  or  to  be  born,  ahalK 
attain  the  age  of  21  years,  then  I  give  my  said  dwelling-house^ 
orchard,  and  garden,  and  all  other  my  said  lands  and  heredita^ — 
ments,  thus  charged  as  aforesaid,  unto  my  said  nephew  J  oh 
LockyeTf  or  unto  such  other  son  as  for  the  time  being  shall 
a  younger  son  of  my  said  brother  Thomas  Lockyer,  and  ahalL 
first  attain  hiis  said  age  of  21  years,  and  to  the  heirs  and  assigns 
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«f  such  younger  son  for  ever :  but  if  my  said  brother  Thomoi        1789« 

Lockyer  shall  have  but  one  son  that  shall  live  to  attain  the  said        ' 

tge,  then  I  give  the  same  unto  such  only  son,  his  heirs  and  assigns        agmmt 
for  ever.    And  in  case  my  sai()  brother  Thomas  I^ockyer  shall        KOE. 
have  no  son  that  shall  live  to  attain  the  age  of  £1  years,  then 
I  give  the  same  unto  my  said  brother  Thomas  Lockyer^  his 
faeirs^  4'^."    The  testator  died  on  the  £3d  of  October  17349  1^^'* 
ing  the  said  Thomas  Loekyer  his  brother,  his  heir  at  law,  and 
Joseph  Tolson  Lockyer  and  John  Lockyer ^  the  two  sons  of  Thomas 
Lockyer  J  living  at  the  time  of  his  decease,  and  who  were  the 
only  issue  of  the  said  Thomas  Lockyer.  John  Lockyer ^  the  younger 
son,  died  on  the  6th  of  June  17dl»  under  9,1  years  of  age.     . 
Joseph  Tolson  Lockyer  married  Maria  Perry ^  the  lessor  of  the 
plainuff,  on  the  20th  of  February  1752 ;  and  on  the  26th  of 
September  1769  made  his  will,  in  the  following  words;  "All 
such  worldly  estate,  of  what  nature  or  kind  soever,  whether  in 
possession,  remainder,  or  reversion,  that  I  shall  die  seised  or  pos- 
sessed of,  interested  in,  or  entitled  to,  invested  in,  or  shall  belong 
to  me  at  my  decease,  wheresoever  or  howsoever,  in  any  manner 
or  wise,  I  do  give,  devise,  and  bequeath,  and  every  part  and 
parcel  thereof,  fully,  wholly,  and  absolutely,   unto  my   wife 
Maria  Lockyer,  to  be  by  her,  her  executors,  administrators, 
and  assigns,  peaceably  and  quietly  held,  occupied,  and  enjoyed 
for  ever,  free  from  the  claims  or  demand  of  any  other  person  or 
persons  whatever,  out  of,  from,  or  to,,  the  same,  or  any  part.'^ 
J6$eph  Tolson  Lockyer  died  in  March  1765  :  Thomas  Lockyer, 
tbe  father  of  Joseph  Tolson  Lockyer,  entered  into  possession 
of  tbe  premises  on  the  death  of  John  Lockyer ^  the  original 
testator,  and  continued  in  possession  till  his  death  in  1785  i 
^ben  the  defendants  obtained  possession. 

Tbe  Court  of  Common  Pleas,  after  two  arguments  at  the  bar^ 
gave  judgment  for  the  plaintiff  in  last  Trinity  Term.  See  the 
Reports  of  that  Court  for  that  Term,  p.  30.  On  which  the  de- 
feodants  removed  the  record  into  this  Court  by  a  writ  of  error. 

Jekyll,  for  the  plaintiffs  in  error,  made  two  points :  1st,  That 
tUs  was  not  a  vested  interest  in  J.  T.  Lockyer ;  and  2dly,  That, 
if  it  were  a  contingent  one,  it  was  not  devisable.  [The  first 
pomt  was  conceded  to  him  by  the  counsel  for  the  defendant  in 
^fror.]  The  second  question  was  determined  in  the  Court  of 
Common  Pleas,  on  the  authority  of  Selwin  v.  Selwin  (a),  and 

(•)  t  Bwr.  1131.     1  BU  Rep.  tSU 

Moor 
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1789.       JHoory.  HawkiM(a) ;  but  those  cases  will  not  on  exambatioil 
"  be  found  to  wanaot  the  conclusion,  in  opposition  to  all  the  older 

'  mi^  authorities  on  the  subject.  A  contingency,  a  mere  possibilitj,  is 
Ro  B«  not  the  subject  of  an  assignment  or  devise,  though  it  is  transmissi- 
ble (6).  It  may  indeed  be  assigned  in  the  case  of  a  bankruptcy, 
by  the  provision  of  the  bankrupt  laws.  Higden  v.  WiUiamsom 
3  P.  fVms.  138.;  which  shews  that  it  is  not  so  at  common  law. 
So  it  may  be  released  in  equity.  Marks  v.  Marks^  \  8tr.  132. 
fFright  V.  Wright,  1  Fez.  411.  It  is  also  assignable  id  equity, 
because  equity  will  consider  the  assignor  as  a  trustee  for  the  assig- 
nee. But  the  very  necessity  of  resorting  to  equity  to  carry  into 
effect  the  assignment  of  a  possibility  shews  that  it  is  not  assign-^ 
able  at  law.  A  fine,  levied  of  a  possibility,  operates  only  by 
estoppel  against  the  cogniior.  A  possibility  was  said  to  be  de« 
visable  in  Selwin  v.  Seltpin,  because  it  is  assignable :  but  it  is 
not  assignable  at  law.  Perkins,  Orant.  68.  ^  Ra.  Abr.  48. 
JPoph.  5.  The  statute  of  wills  (c)  put  conveyances  or  grants 
by  the  parties  in  their  lifetime  and  wills  on  the  same  footing. 
But  a  mere  possibility  is  not  the  subject  of  a  grant.  What  is  not 
assignable  is  not  devisable  :  in  law  they  are  convertible  terms  : 
but  descendible  and  devisabk  are  not.  Rights  of  entry  are  de- 
scendible, but  not  devisable.  So  jewels  of  the  Crown.  Co.  Lit. 
18.  &•  So  titles  of  honour.  So  estates  per  autre  vie.  fi  Saund., 
S6l .  (d) ;  and  lands  in  tail.  There  is  no  instance  to  shew  that  a  man 
can  devise  what  be  cannot  assign  :  if  he  cannot  make  an  assignee 
in  bis  lifetime,  he  cannot  appoint  one  after  bis  death.  ''  A  mere 
<'  possibility,  and  a  thing  altogether  uncertain,  is  no  more  devis- 
*'  able  than  it  is  assignable."  Shep.  Touchst.  431.  That  a  mere 
possibility  b  not  devisable  was  expressly  resolved  in  Bishop  ▼• 
Fountain  (^e).  A  cAose  in  action  is  not  devisable,  2  Feit/r.  340.  An 
aigument  may  also  be  derived  from  the  form  of  pleading  to  shew 
that  a  contingency  is  not  devisable :  For  in  pleading  a  devise,  it 
is  necessary  to  state  that  the  devisor  was  seised :  Rast.  274.  F. 
N.  B.  199.  but  he  cannot  be  seised  of  a  mere  possibility.  The 
words  of  the  statutes  of  wills  also  afford  a  strong  argument  to  shew 
that  a  person  can  only  devise  that  which  he  has.  The  32  Hen.  8* 
c.  1.  enacts  that  every  person  having  manors,  lands,  Sfc.  shall  have 

(a)  In  Chanc.  1765,  cor.  Lord  ScrthingtoH, 

(5)  1  P.  IVmi.  663.    3  P.  fVmi.  414. 

(c)  59  flitii. 8.  e.  1.4*54 4*55 Hm. 8.  c.5. 

{d)  Bat  l>y  $9  Cm*.  St  «.5|f*  IS.  they  are  devisable.       (e)SLev.42r. 
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power  to  devtse.    And  the  54  4r  35  H.  8.  c.  5.  declares  that        1789. 

pertona  hmving  a  aoie  interest  in  fee  simple,  8^.  may  devise.   In 

all  the  qoeatioiia  v^hich  have  arisen  upon  this  subject,  great       ^J^^ 
stren  is  laid  on  the  word  '<  having."    3  Co.  S3.    PopA.  b9.   In        Ho  A   * 
3  Lev*  I  OB.  it  ia  said,  that  the  law  is  so  strict,  that  the  devisor 
nMMit  not  have  only  the  lands,  tLCk  devised,  but  he  tnust  have 
them  in  the  same  situation  at  the  time  of  his  death  as  when  he 
devised  them ;  therefore  if  ^.  make  a  virill,  and  then  suffer  a  re^ 
oovery,  and  declare  the  uses  to  himself,  the  lands  mil  nut  pans  by 
the  will*     So  if  he  devise,  and  then  make  a  feoffment  to  the  use 
of  hioMelf  and  bis  heirs.  Show.  P.  C.  154.    So  under  a  convey 
anoe  to  oses,  no  man  could  convey  what  he  had  not  at  the  time 
of  the  conveyance.    Cro.^El.  40 1 .    So  w  here  a  person  had  a  fee 
etpectant  upon  an  estate  tail,  the  fee  was  held  not  to  be  devis- 
able, for  by  the  common  law  it  was  but  a  possibility.     1  Ho. 
Jir.  609.  /.  £?•    in  fVyndt.  Jekyllia)  it  i?  also  said,  that  a  man 
caanot  devise  a  fee*simple  which  he  had  not  at  the  time  of  mak- 
iftg  the  will.    Some  fallacy  may  perhaps  arise  from  confounding 
morai  with  techmcal  possibilities  or  contingencies.    But  there  is  a 
distinction  between  limitations  of  terms,  which  are  mere  tech- 
aical  possibilities,  and  limitations  of  estates,  or  moral  and  pure 
contingencies.    The  cases  of  terms  for  years  do  not  apply  to 
the  present  qtiestion ;  they  were  always  devisable.     But  free- 
loM  estates  were  not  at  common  law.    2  Inst.  7*     It  was  for- 
merly doubted  whether  a  term  fur  1000  years  could  be  limited 
to  A.  for  life,  remainder  to  B. ;  because,  technically  speaking, 
A.'b  life  was  of  longer  duration  than  1000  years,  or  indred  any 
tetiD.     Bat  it  was  settled  in  Manmng*s  case,  that  a  term  might 
be  limited  over  after  an  estate  for  life.     After  this  another 
question  arose,  whether  the  person  to  whom  the  term  was  li- 
mited after  an  estate  for  life,  coqid  assign  or  devise  his  mitrest ; 
becanae,  in  technical  theory,  an  estate  for  1000  years  was  not  so 
estimable  as  an  estate  for  life ;  it  was  said  that  the  hie  might  last 
longer  thanlhe  term,  and  that  the  person  who  was  to  take  the 
Teonmider  had  a  mere  possibility.    But  the  Courts  saw  that  such 
a  possibility  was  purely  fictitious  and  technical,  and  that  m 
redity  it  was  a  moral  certainty ;  by  no  means  a  mere  contin- 
gency, but  a  positive  expectant  interest :  and  they  held  it  de- 
visable.    In  the  cases  which  allow  remainders  of  terms  to  be 
devisable,  it  is  not  pretended  that  all  contingencies  are  devis- 

(•)  1  P.  fTsw.  6rf. 

able. 
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1789*  able.  The  contrary  is  admitted  by  the  distinction  taken  as  to 
"~" —  terms ;  for  such  distinctions  would  be  unnecessary ,  if  contin- 
cra^fuf  gcncies  in  genera]  were  devisable.  Perhaps  it  may  be  difficult 
Roe.  to  find  the  true  reason  why  a  contingency  should  not  be  devis- 
able as  well  as  descendible.  It  might  be  equally  difficult  to  dis- 
cover the  origin  of  many  other  rules  in  our  law ;  as  that  the 
half  blood  shall  not  inherit ;  that  an  estate  in  fee-simple,  or 
even  per  outer  vie,  shall  descend  to  the  eldest  son  only  ;  and  that 
an  estate  for  1000  years  shall  go  to  all  the  children  equally  :  but 
it  is  sufficient  that  the  law  has  so  decided.  Tiie  Court  of  Com- 
mon Picas  decided  this  case  on  the  authorities  of  Selmn  and  Sel^ 
win^  and  Moor  v.  Hawkins.  But  the  first  of  those  decisions  was 
founded  on  this,  that  the  bargain  and  sale,  and  the  recovery 
were  all  one  conveyance.  And  according  to  the  report  of  this 
case  in  Blackstone,  it  became  unnecessary  to  determine  the  se- 
cond question.  For  Lord  Mansfield  is  made  to  Sdy,  that  there 
were  two  questions ;  one,  whether  the  deed  and  recovery  should 
be  taken  as  one  couveyance ;  the  other,  whether  a  possibility 
was  devisable;  adding,  if  the  deed  and  recovery  were  one  con- 
veyance, **  there  would  be  no  other  question."  And  it  has  al- 
ways been  understood  that  the  Court,  in  sending  their  certifi- 
cate to  the  Lord  Chancellor,  considered  that  the  deed  and  re- 
covery formed  but  one  conveyance.  Burrow  indeed  has  added 
to  bis  report  of  the  case,  that  "  it  was  probable,  from  some  ex- 
**  pressions  dropped,  the  Court  might  think  J,  Selwyn  bad  a  void- 
'^  able  contingent  executory  use  ;  and  that  such  a  use  was  devis- 
**  able/'  But  this  did  not  proceed  from  the  Court,  and  appears 
to  be  only  the  Reporter's  conjecture.  It  is  true  that  the  opinion 
of  Burrow  is  in  some  measure  fortified  by  Lord  Mansfield,  in  Roe 
d.  Noden  v.  Griffiths  (a\  who  said,  that  in  Selwin  v.  Selwin,  he 
was  prepared  to  have  shewn,  that  ''  in  all  contingent,  spring- 
**  ing,  and  executory  uses,  where  the  person  who  is  to  take  is 
"  certain,  so  that  the  same  may  be  descendible,  they  are  also  de- 
**  visable.  But  he  likew  ise  added,  that  "  the  great  and  mauly 
.  <<  ground  upon  which  the  Court  in  that  case  went  was,  that  the 
'^  deed,  recovery,  and  all  the  whole  transaction,  were  to  be  con- 
**  sidered  as  one  conveyance.''  And  with  respect  to  the  case  of 
Moor  V.  Hawkins;  although  it  was  determined  by  an  able 
judge,  yet  he  admits  that  he  formed  that  opinion  at  a  very  early 

• 

(c)  lBl.Rip.€05. 

period 
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period  of  life,  when  bis  jiidgmeDt  was  not  mature,  nor  his  ex-        1789, 
perience  considerable :  and  he  even  confessed  that  it  was  contrary         ■ 
to  the  old  authorities.     These  two  modern  cases  therefore,  when       J^^.^s 
considered  in  opposition  to  all  the  ancient  authoiities  and  the        Roe* 
principles  of  law,  are  not  sufficient  to  overturn  them. 

Gibbs  was  to  have  argued  for  the  defendant  in  error;  but 
the  Court,  having  no  doubt  upon  the  subject,  stopped  him. 

Lord  Kbnyon,  Ch.  J. — It  is  high  time  that  this  question 
should  be  understood  to  be  completely  at  rest ;  it  affects  a  great 
deal  of  the  real  property  in  this  country ;  and  miserable  indeed 
would  be  the  state  of  property  here,  if  such  a  question  as  this 
still  remained  unsettled.     If  we  consider  the  statute  of  wills, 
which  first  gave  a  power  of  disposing  of  real  property  by  de* 
vise,  it  is  matter  of  astonishment  that  this  question  should  ever 
have  arisen ;  for  it  enables  persons  having  any  manors,  lands, 
4r.  to  devise ;  which  must  mean  having  an  interest  in  the 
lands.     There  are  two  kinds  of  possibilities ;  the  one,  a  bare 
possibility;   that  which  the  heir  has  from  the  curtesy  of  hit 
ancestor,  and  which  is  nothing  more  than  a  mere  hope  of  suc- 
cession.    Such  a  possibility  undoubtedly  is  not  the  object  of 
disposition  ;  for  if  the  heir  were  to  dispose  of  it  during  the  life 
of  the  ancestor,  though  it  afterwards  devolved  on  him  from 
his  ancestor,  such  disposition  would  be  void.    The  other,  a 
possibility,   or   contingency,    like   the   present,   and   which   is 
widely  different  from  the  former.     Now  in  order  to  see  whe-^ 
tber  this  sort  of  contingency  be   or* be  not  devisable,   let  us 
consider  some   of  the   analogous  cases.     Suppose   an  estate 
be   limited   to  A.   for  life,    remainder   to   B,   for   life,    and 
that    the   ultimate   reversion   in   fee    was   given   to    another; 
it  never  was  doubted   but  that  such   a   reversion  was   devia« 
^ble.     That  was  not  doubted  by  Lord  Ch.  J.  Holtf  in  Bronc^ 
ier  v.   Coke  (a),  nor   in    Brett  and   Rigden  (i).     But  it  is 
^aid    that    this,    which    depended    on    an    executory    spring- 
&g  use,  is  not  the  subject  of  a  devise.     Undoubtedly  the  sta- 
tute of  wills  had  been  passed  some  time  before  any  quesiions 
arose  on  executory  devises ;  for  they  took  rise  in  queen  Eliza^ 
ieth*»  time,  and  arose  very  rarely  for  some  time  afterwards. 
H^ben  they  did,  it  was  decided  by  degrees  that  they  were  de- 
scendible, releasable,  and  assignable ;  but  it  is  contended  that 
they  were   not  devisable.      But  it  is  difficult  to  assign  any 

(a)  t  Eq,  Com.  Jbr.  396. 5.  (h)  Phwd.  S41. 

reason 
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1789*       rtuon  why  tbey  should  be  capable  of  dispositioii  by  one  mode  of 

conveyance,  and  not  by  another,    it  la  said  thai  a  chose  in  action 

luf       ^^  ^"'^  assignable  in  equity:  but  equity  will  only  interfere  when 
Rob.         a  person  claims  for  a  valuable  consideration  paid,  and  not  be« 
tween  volunteers:    and  in  those  cases  equiiat  $eqmiur  legimm 
This  question  however  does  not  depend  upon  reaaon  by  aaa- 
logy  to  other  cat^es,  or  on  abstract  reasoning.     1  will  not  cite  all 
the  cases  that  may  be  mentioned  upon  the  subject^  but  will 
confine  myself  to  two  or  three  which  have  been  determined 
by  great  authorities   after  much   consideration.    The  first  I 
take  from  the  argument  in  Setwin  v.  SehBin^  by  Mr.  Noritm  (4) ; 
it  is  that  of  GoodtUk  A.  Oufnel  v.  Wood,  Tr.  14  Geo.  ft.  C.  J3. 
in  that  case  there  was  a  devise  to  A,  and  if  he  dies  before 
21,  then  to  B.  and  his  heirs,     B.  died,  and  then  the  contingency 
happened  by  the  death  of  A*  before  2K     Wilks,  Ch.  J.  said, 
^'  The  question  is,  whether  an  executory  devise  be  trausmissible  ? 
''  Most  of  the  old  cases  which  hold  that  they  are  not  devisable, 
^  were  before  executory  devises  were  well  established  ;  but  thai 
^  doctrine  is  now  exploded.    Executory  devises  are  not  naked 
^  possibilities,  but  are  in  the  nature  of  contingent  remainders  ^ 
^  and  there  is  no  doubt  but  that  such  estates  are  transmiasible, 
*'  and  consequently  devisable.**    Here  then  the  Chief  Juatice  gave 
a  clear  opinion  that  a  possibility  was  devisable.     That  it  is  also 
transmissible  appears  firom  the  cases  of  King  v.  Withers  (i),  and 
Marks  v.  Marks.    And  the  case  of  Selmin  v.  Selwin  is  a  very 
strong  authority  on  the  question  in  this  case.     I  have  a  much 
fuller  note  of  that  case  than  that  in  Bur.  or  Block. ;  and  the 
grounds  of  the  opinion  of  the  Court,  as  supposed  by  Sir  J.  Bur* 
roWf  are  those  which  Lord  Jlfait3>!e/£l  actually  declared  in  court. 
The  case  of  Moor  v.  Hawkins  is  also  a  pointed  and  strong  au- 
thority on  this  subject,  a   manuscript  note  of  which  1   lent 
to  the  Coiirt  of  Common  Pleas  when  this  very  case  was  before 
them.     And  it  is  to  be  remembered  that  all  further  argument 
of  the  case  of  Afoor  v.  Hawkins  was  given  up  by  the  soUeitor- 
I  general  (X>e  Grey\  who  would  not  have  given  up  the  point  if 

be  had  thought  it  tenable.  On  the  authority  therefore  of  these 
eases,  I  think  the  judgment  of  the  Court  of  ComnM>n  Pleas  must 
be  affirmed ;  and  1  sincerely  hope  that  this  point  will  be  now 
understood  to  be  perfectly  at  rest 

(c)  1  Bkek,  Rep,  af5.  (6)  Rep.  Temp.  TOb.  IIT; 

AsHHtTRST, 
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AsBHURfTy  J«-i^T|i«  Court  of  CommoQ  Pleas  considered  this        1789. 
M  a  decided  case :  apd  therefore  they  did  not  think  it  neces- 
mj  to  go  at  large  into  the  grounds  on  which  their  opinion  was 
f(irjned«     It  is  now  too  late  to  raise  any  doubt  upon  this  ques- 
tion, it  having  beea  eipressly  determined  in  the  cases  of  Sd^ 
wm  V.  S^mn,  and  Moor  y.  JHawkim.    Were  it  necessary  to  go 
folly  into  this  point,  there  would  be  no  difficulty  in  shewing 
tM  it  was  decided  in  those  two  cases  on  sound  and  legal 
principle*     And  ther^  are  also  several  other  cases,  which, 
though  not  on  the  same  point,  go  the  length  of  supporting  the 
doctrine,  that  contingency^  like  the  present  are  devisable,    it 
wfs  held  in  some  of  the  cases  that  an  interest  of  this  kuid  is 
assignable,  in  others  that  it  is  transmissible,  and  that  it  is  an  he- 
ri^t^ment ;  and  if  so,  it  follows  that  it  is  )dso  devisable.    The 
doubt  appears  to  hav9  arisen  on  the  word  ^^  having^  in  the  star 
tute  pi  wills ;  and  the  old  cases  determined  that  a  contingency 
like  the  present  was  not  the  subject  of  a  devise.    But  that  doc* 
trine  has  been  exploded  in  all  the  modern  cases.    And  it  is 
itmnge  that  in  former  times  the  Courts  should  have  been  go» 
vcraed  by  such  narrow  reasoning,  when  they  were  construing 
tUv  act  of  parliament.     For  the  plain  meaning  of  the  statute 
it,  that  every  person  who  Jios  a  valuable  inier$si  in  landi  shall 
btve  the  power  of  disposing  of  it  by  his  will.    However  on  the 
authority  of  tho^e  cases  on  which  it  has  been  decided  that  a  con- 
tiogcnt  interest  like  the  present  is  assignable,  and  transmissible, 
ind  of  Selwin  v.  Selmny  and  Moor  Vb  Hawkins^  in  which  this 
very  point  was  expressly  determined,  I  am  of  opinion  thai  the 
judgment  must  be  affirmed. 

Bui»LEi|,  J. — The  short  question  is,   Whether  the  interest 

l4iicb  a  person  takes  by  virtue  of  an  executory  devise,  be  or  be 

^t  devisable  ?    From  the  time   when  executory  devises  were 

fcit  known  ip  the  law,  they  have  been  attacked  in  everj  possible 

4iape :  end  yet  it  is  observable  that  the  attack  has,  as  often  as  k 

'tis  been  made,  in  modem  times  at  least,  always  failed.    The 

1^  reason  why  they  have  been  thus  attacked  is  to  be  found 

Ui  every  modern  case  which  treats  of  the  subject,  namely,  that 

^  early  times  when  the  question  was  first  discussed,  the  nature 

tf  an  executory  devise  was  not  understood.     It  was  first  con- 

f^oded,  that  an  executory  devise  was  not  transmissible;  then,  that 

^  was  not  assignable ;  then,  that  it  was  not  descendible ;  and, 

Uatly^  that  it  was  not  devisable.    But  if  it  be  snph  an  interest  as 

is 
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J  789.        is  descendible^  it  seems  strange  to  say  that  it  is  not  also  devisable* 

They  must  both  be  governed  by  the  same  principle.    It  was 

oro!^  held  to  be  descendible,  because  the  person  taking  it  has  an  in* 
Roe  terest  in  the  lands  which  is  known  to  the  law,  and  will  descend 
if  the  ancestor  does  not  dispose  of  it ;  then  if  he  has  that  in- 
terest, he  has  a  right  to  dispose  of  it  by  his  will.  It  is  a  sound 
distinction,  which  has  been  taken  by  my  Lord  Chief  Justice, 
between  a  bare  possibility,  and  a  possibility  coupled  with  an  tn- 
terest.  The  cases  on  this  subject  have  been  uniformly  deter- 
mined ^the  same  way  for  nearly  fifty  years  past.  The  case  of 
Goodtitle  d.  Gurmll  v.  Wood  was  49  years  ago  in  the  Common 
Pleas.  The  next  in  order  was  that  of  Selwin  v.  Selwin  in  this 
court ;  and  I  am  not  inclined  to  give  so  little  credit  as  the  coun- 
sel for  the  plaintiffs  in  error  to  the  opinion  at  the  end  of  that 
case.  It  was  not  the  opinion  of  Sir  James  Burrow  himself,  but 
of  the  Court.  It  has  been  openly  acknowledged  by  Lord  Mans-' 
fields  and  I  have  had  repeated  opportunities  of  hearing  it  from 
him  in  private,  that  he  has  given  to  Sir  J.  Burrow  his  own 
note  and  opinion  of  a  case,  which  he  could  not  deliver  publicly 
in  court ;  for  it  was  not  at  that  time  the  practice  of  this  Court 
to  give  their  opinions  here  in  cases  which  came  from  the  court 
of  Chancery.  This  note  at  the  end  of  that  case  shews  decidedly 
what  was  the  opinion  of  the  court:  but  even  if  there  were  any 
doubt  about  it,  we  find  that,  in  Roe  d.  Noden  v.  Griffiths,  Lord 
Mansfield  declared  that  he  was  prepared  (in  the  former  case)  to 
have  shewn,  with  the  concurrence  of  the  whole  Court,  that  con- 
tingent, springing,  and  executory  uses,  were  descendible,  and  also 
devisable.  The  last  case  upon  this  subject  is  that  of  Moor  v. 
Hawkins,  which  is  another  direct  authority.  Then  the  counsel 
for  the  plaintiffs  in  error  endeavoured  to  shew,  on  the  forms  of 
pleading,  that  this  was  not  a  devisable  interest.  The  general  rule 
of  pleading  is,  that  if  you  shew  a  particular  estate,  you  must  shew 
the  commencement  of  it,  and  a  seisin  in  fee  of  the  person  last 
seised.  In  this  case  the  mode  would  be  this ;  that  the  devisor 
was  seised  in  his  demesne  as  of  fee;  that  he  devised  (prout  the 
will),  by  which  it  appears  that  J.  Lockyer  took  an  interest  in 
the  estate  by  an  executory  devise ;  that  he,  being  so  entitled  by 
^  virtue  of  the  will,  devised  all  his  right  and  interest,  i^c. ;  that  the 

mesne  estates  had  failed,  and  that  the  second  devisee  became 
entitled,  i^c.  This  mode  of  pleading  is  not  liable  to  any  ob- 
jection, when  it  is  stated  that  he  had  a  devisable  interest. 

Gbosb^ 
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Grose,  J. — This  question  depends  on  the  statute  of  wills  ; 
and  I  have  no  doubt  but  that  this,  which  is  now  claimed^  was 
a  defisable  interest.     The  fourth  section  of  the  34 in  3  j  H.  K.       J^nks 
c,5.j  which  Is  explanatory  of  the  32  ii.  8.  c.  1.  declares  that         Ro£» 
all  persons  having  a  sole  estate  or  interest  in  lands^  S^c,  may  de- 
vise :  This  does  not  include  a  bare  possibt/ity,  or  hope  of'  sue* 
ceuiofi,  but  a  possibility,  accompanied  with  an  interest.     The 
idea  which  has  been  entertained  by  some  persons  of  the  profes- 
sion, that  such  a  contingency  as  the  present  was  not  devisable, 
may  be  traced  from  the  case  of  Bishop  v.  Fountain  (a) ;  there 
lands  were  devised  to  Fountain  in  fee  in  trust  to  pay  an  annuity 
to  the  devisor's  daughter  Mary,  and,  if  she  had  children,    to 
convey  successively  to  those  children ;  for  want  of  such  issue 
the  lands  %vere  directed  to  be  conveyed  to  the  eldest  son   of 
bis  nephew  J.  Cater,  and  the  heirs  of  such  eldest  son  ;   and  an 
aoDuity  was  given  to  such  eldest  son    till  the  estate   should 
come  to  bim ;  but  if  he  claimed  any  thing  during*  the  life .  of 
Mary,  or  any  of  her  issue,  then  both  the  father  and  son  were 
to  be  excluded  from  having  any  thing  out  of  his  estate.     The 
eldest  son  of  J.  Cater  was  Anthony^  who  had  two  sisters,  the 
defendants.     Anthony  died,  and  left  issue  John  his  son,  who  iq 
the  lifetime  of  Alary  devised  to  the  plaintiff,  and  died  without 
issue.     Mary  afterwards  died  without  issue.     The  Couit  held 
that  John  had  no  estate  devisable,  but  a  meie  possibility,  dunng 
the  life  of  Mary  or  any  of  her  issue.  But  the  reasons  are  not  men- 
tioned why  it  was  to  be  considered  as  a  mere  possibility,  unless  by 
recurring  to  the  above  clause,  which  might  be  considered  as 
rendering  the  devise  to  the  eldest  son  of  his  nephew  depending 
upon  the  condition  of  his  not  claiming  during  the  life  of  Mary 
or  any  of  her  issue,  and  consequently  contingent  until  that  con- 
dition was  performed,  which  could  not  be  till  the  death  of  Mary 
without  issue.     He  would  rather  have  taken  an  equitable  re-^ 
mainder  in  fee  expectant  on  the  death  of  Mary^  and  the  failure 
of  issue  of  her  body,  which  would  have  been  a  vested  estate,  and 
coD»equently  devisable*     The-  statute  of  wills  was  not  at  all 
touched  upon  or  considered  by  the  Court ;  and  the  only  way  in    .  * 

vhich  1  can  account  for  this  doctrine  having  been  afterward^ 
adopted  by  LordChief  Justice  PcirA:er,  and  Lord  Hardwicke,  was 
because  they  considered  it  as  a  point  already  determined,  and 
therefore  did  not  enter  into  the  reasons  on  which  it  could  h6 

(a)  3  Lev,  427. 

Vol.  IlL  H  supported. 
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1789*        supported.    Now  if  the  case  in  Levinz  cannot  be  considered  as 

law,  ihe  foundation  on  which  the  other  cases  were  built,   i» 

Jones       destroyed.     And  the  modern  cases  have  decided  the  other  way  ; 
Roe.        on  the  authority  of  \ihich  I  think  the  point  is  now  settled.   And 
even  if  it  were  not  already  so  decided,  I  think  it  should  be  so 
on  the  words  of  the  statutes. 

Judgment  affirmed. 


John  Young,  S.  Randal,    W.  Mullins,  aad  J. 
Ff6.7tif'  OsMER,  against  The  King.     In  Error. 

To  consulate  A  N  indictment  was  preferred  at  the  Sessions  at  Bristol 
^"ithSXso  "^  agamst  the  defendants  on  the  30  Geo.  2.  c.  24.  for  ob- 
Gfo.  3.  c.  24.  taining  money  by  false  pretences.  The  first  count  m  the  in- 
musf be  oIh^*  dictmenl  stated  that  the  defendants,  fraudulently  intending  to 
tained  by  the  obtain  of  the  honest  subjects  of  our  lord  the  king  their  monies, 
afS^e  pretftue,  goods,  wares,  and  merchandizes,  by  false  colours  and  pretences, 
withaninteni  on  the  25d  of  December,  in  the  28th  year,  Sfc.  at,  Sfc.  unlaw- 
itunoobjcc-  Stilly,  knowingly,  wilfully,  and  designedly,  did  falsely  pretend 
tion  that  the  iq  one  Thomas,  that  Youtig  had  made  a  bet  of  500  guineas  on 
sistK  in  a  repre-  each  side  with  a  colonel  in  the  army  then  at  Bath  that  William 

senution  at  of  J^gjip{g  would  on  the  next  day  run  on  the  hij^h  road  leading  from 
some  trans-  •'.        ^  ^  .     .  ® 

action  to  take    Gloucester  to  Bristol  ten  miles  in  length  within  one  hour,  and 

6!jiS!"  WhJfre'  ^^^^  ^^^"S  a"^  Mul/ins  did  go  200  guineas  each  of  and  in  the 
the  pretence  b   said  bet,  and  Randal  did  go  the  other   100  guineas,  (meaning 

wd^TpokL  *'^*^'  ^"  ^a*®  ^^^^  pretended  bet  was  lost,  Young  was  to  contri- 

by  one  defend-  bute  and  pay  210/.  Mullins  the  like  sum,  and  Randal  the  re* 

sencTofo^en  n^^initig  105/.)  and  did   then  and  there  under  colour  and  pre* 

who  are  acting  tence  of  such  bet,  Sfc.  obtain  from  Thomas  as  a  part  of  such 

gether,  they  pretended  bet   20  guineas  of  the  600  guineas ;  by  which  said 

may  be  all  in-  false  pretences  the  defendants  did  then  and  there,  to  wit,  on,  S^e. 

Itisnoobjec-  t^t,  S^c.  unlawfully,  knowingly,  and  designedly,  obtain  from  the 

tion  in  anrest  of  jajj  Thomas  the  said  20  guineas  with  intent  to  cheat  and  dc- 

jadgment  that  ,  ®     . 

the  indictment    fraud  him  thereof;  whereas  in  truth  and  in  fact  no  such  bet 

raT^m^^  bad  been  made,  l^c,  to  the  evil  example,  4rc.  against  the  peace^ 
the  same  na-      S^c  and  against  the  form  of  the  statute,  ^c.     The  second  count 

fe^t^cllirntef  "^^^^^  ^^^^  ^^^  defendants  unlawfully,  knowingly,  wilfully, 
[SM.&S.^9.]  and  designedly,  did  falsely  pretend  to  the  said  Thomas  that 

Young 
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bad  made  a  bet  of  500  guineas  on  each  side  with  Osmer, 
that  Lewis  would  on,  ^c.  run  ten  miles  within  the  hour  on  the 
road  leading  from  Gloucester  to  Bristol,  and  did  then  and  there 
under  colour  and  pretence  of  having  made  such  bet  obtain  from 
Hkomas  20  guineas,  as  part  of  the  said  last  mentioned  bet  so 
pretended  to  be  made  with  Osmer ;  by  means  of  which  said  last 
mentioned  false  pretence  the  defendants  did  then  and  there,  to 
urity   on,   S^c,  at,   S^c,  unlawfully,   knowingly,  and    designedly, 
obtain  from  Thomas  the  said  20  guineas,  with  intent  then  and 
tliere  to  cheat  and  defraud  him  of  the  same ;  whereas  in  truth 
and  in  fact  no  such  bet  was  made,  S^c,  to  the  evil  example,  S^c. 
against  ibe  peace,  ^'c.  and  against  the  form  of  the  statute,  ^c. 
There  were  two  other  counts,  charging  the  defendants  with 
hmving  obtained  20  guineas  from  Thomas  Thomas,  by  false  pre* 
tences;  without  stating  vihat  those  pretences  were,     llie  defen- 
dants were  found  guilty,  and  sentenced  to  be  transported  for 
seven  years.     And  afterwards  they  removed  the  indictment  bj 
writ  of  error  into  this  Court,  and  assigned  for  error  that  the 
aopposed  false  pretences,  shewn  in  the  first  and  second  counts  of 
the  iodictment,  are  neither  contrary  to  the  statute,  3^  H.  8.  or 
SO  Geo.  8.,  or  any  other  statute.     That  neither  of  the  counts  in 
the  indictment  contained  any  offence  against  the  common  law  ; 
and  even  if  so,  that  the  judgment  thereupon  is  not  warranted  by 
ifae  common  law.     And  that  neither  the-  tliird  or  fourth  count 
set  forth  any  offence  against  the  statute  or  common  law ;  con- 
dndiDg  with  the  general  assignment  of  errors. 

Fielding  made  five  objections  to  the  indictment :  first,  that 
die  transaction  itself,  supposing  it  was  accurately  stated,  is  not 
the  subject  of  a  criminal  prosecution.  This  indictment  being 
founded  on  the  SO  Geo.  2.  c  24.,  and  that  and  the  32  £f .  8. 
c  1.  being  made  in  pari  materia  (a),  it  is  necessary  to  consider 
kow  the  common  law  stood  before  those  statutes  passed,  in  order 
to  see  what  alteration  they  intended  to  make.  There  are  two 
constitaent  parts  of  the  offence  of  '*  cheating"  at  common  law ; 
first,  tbe  act  itself  must  affect  the  public  ;  and  secondly,  it  must 
be  suob,  against  which  common  prudence  could  ngt  have  guard« 
td.  1  Hawk.  P.  C.  c.  71.  2  Burr.  1125.  Then  came  the 
Stat.  53  H.  8.  c.  1.  which  made  it  an  offence  to  obtain  money 
by  a  false  token*    The  only  alteration  therefore  that  this  statute 
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1789-        made  io  the  law  was  that,  in  order  to  bring  the  case  within  if, 
some  false  token  must  be  used.     But  it  did  not  affect  those  cases 
aud  Others    ^^  fraud,  against  which  common  prudence  might  be  a  sufficient 
security.     This  statute  was  followed  by  the  30  Geo.  2.  c.  1. 
which  makes  it  an  offence  to  obtain  money  by  a  false  pretence: 
but  the  generality  of  those  words  does  not  extend  the  law  to 
cases,  against  which  common  caution  may  guard.     For  the  stat. 
14  Geo.  2.  c.  6.,  which  made  it  a  felony  to  steal  sheep,  or  other 
cattle,  was,  in  its  construction,  confined  to  stealing  sheep  only ; 
and  the  Legislature  found  it  necessary  in  the  next  year  to  extend 
it  to   all  cattle  by  name  by  another  statute,   15  Geo.  2.  c.  34. 
.Although  the  words  of  the  30  Ceo.  2.  c.  £4.  are  very  general, 
yet  it  does  not  extend  to  ever^  pretence.     Where  the  represen- 
tation is  of  a  thing  past  or  present,  against  which  caution  can- 
not guard,  it  may  come  within  the  statute :  but  if  it  be  a  re- 
presentation  of   some  future  transaction,    concerning   which 
inquiries  may  be  made,  it  is  not  an  indictable  offence  under 
this  statute,  but  is  only  the  subject  of  a  civil  remedy ;  because 
the  party  can  only  be  imposed  upon  through  his  own  negligence. 
Now   in  this   case  the  representation  was   a   bare  naked   lie, 
without  any  appearance   of  truth  ;  and   was   no  inducement 
to   the   prosecutor  to  lend   his   money.     He  had  an  oppor- 
tunity of  inquiring  into  the  truth  of  the  story.     Besides  the 
transaction  itself  is  of  a  gaming  nature ;  it  does  not  deserve 
any  attention  from  the  Court,  like  the  case  of  a  risk  in  com- 
merce of  trade.     But,  secondly,  if  this  be  a  proper  subject  of 
an  indictment,  the  charge  on  this  record  4s  not  stated  with  suf- 
ficient certainty  and  precision.     No  person  is  specified  in  the 
first  count,  with  whom  the  wager  was  made ;  it  is  only  **  with 
*'  a  Colonel  at  Bath.   In  order  to  substantiate  this  charge  the  pro- 
secutor must  have  proved  a  negative.    The  name  of  the  Colonel 
should  have  been  mentioned  in  the  indictment,  that  the  defen- 
dants might  have  liad  an  opportunity  of  preparing  themselves 
for  their  defence;  whereas  this  charge  is  so  general  that  they 
could  not  learn  from  the  record  what  particular  offence  was 
imputed  to  them.     One  reason,  why  certainty  is  required  in  in- 
dictments, is  that>  if  the  defendant  be  acquitted  on  his  trial,  he 
may  be  able  to  plead  autrefoits  acquit  to  another  indictment  for 
the  same  offence.     Now  if  these  defendants  had  been  acquitted 
on  this  indictment,  and  were  indicted  a  second  time,  and  in 
that  indictment  the  name  of  the  Colonel  was  set  out;  the  ac- 
quittal 
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qoittal  in  the  first  could  not  be  pleaded  to  the  second  indict-        1 789. 

nfot.    Thirdly,  the  four  defendants  are  charged  jointly  in  the         

indictment ;  whereas,  from  the  nature  of  ihe  transaction,  they  ^mf ofh* 
ilxNiid  have  been  charged  severally.  The  pretence  charged  could  againtt 
not  be  conveyed  to  the  prosecutor  by  signs;  it  must  have  been  Tnc  King, 
by  words.  Now  though  all  the  defendants  were  present  when 
the  representation  was  made  to  the  prosecutor,  yet  the  words 
were  not  spoken  by  all ;  and  one  of  them  cannot  be  affected  by 
words  spoken  by  another ;  each  is  answerable  for  himself  only. 
The  false  pretence  conveyed  by  words  is,  like  the  crime  of  per- 
jury, a  separate  act  in  the  person  using  them.  In  JR.  v.  Phil' 
lip$(a\  it  was  held  that  several  persons  cannot  be  joined  in 
one  indictment  for  perjury;  and  one  reason  given  is,  lest  the  jury 
sboold  apply ^  the  evidence  to  all,  which  is  only  applicable  to 
one  ofy  the  defendants.  The  fourth  objection  was,  that  the  se- 
cond count  in  die  indictment  states  a  distinct  offence,  not  aris- 
ing out  of,  or  connected  with,  the  charge  in  the  first  count. 
The  charge  in  the  first  count  was,  that  the  bet  was  made  with  a 
€oltmet  ai  Bath;  in  the  second,  that  it  was  with  Osmer,  another 
of  the  defendants.  This  therefore  should  have  been  the  subject 
of  mother  indictment.  It  is  not  like  the  ordinary  case  of  an 
indictment  consisting  of  several  counts,  where  they  are  only  mo- 
difications of  the  same  offence :  for  here  is  no  mark  of  the 
entirety  of  the  offence.  These  offences  are  distinct  in  their  na« 
tuTe,  and  lead  to  distinct  punishments.  But  if  a  prisoner  be  in- 
dicted for  two  separate  offences,  he  may  b^  confounded  in  his  de- 
fiance, and  the  minds  of  the  jury  distracted.  In  JR.  v.  Roberts  (6), 
vhich  was  an  information  against  the  defendant,  who  was  a  fer- 
^Jfrnan,  for  receiving  divers  sums  of  money  from  different  pas- 
sengers, after  a  verdict  of  guilty,  the  judgment  was  arrested;  and 
BoltVb.  J.  said,  '*  In  every  such  information,  a  single  offence 
^ ought  to  be  laid;  they  ought  not  to  be  accumulated  under  a^ 
**  general  charge,  because  each  offence  requires  a  separate  pu- 
**  nisbment."  This  count  then,  charging  a  distinct  offence,  can- 
not be  united  with  the  first ;  neither  can  it  be  rejected  as  sur- 
plotaie;  but  it  vitiates  the  whole  mdictment.  With  respect  to 
^e  3d  and  4tb  counts ;  they  are  undoubtedly  bad,  the  pretence 
)|  ^  being  stated  in  either  of  them.  R.  v.  Mason,  ante,  2  vol.  58 1 . 
^1       ^ffith,  contra^  was  stopped  by  the  Court. 

C I  (a)  9  Str.  991.  (6)  Carth,  996. 
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Lord  Kenyon^  Ch.  J. — After  asking  whether  there  had  been 
any  solemn  determiuation  on  an  indictment  on  the  statute, — 
said,  undoubtedly  this  indictment,   being  founded  on  the  statute 
of  30  Geo,  2.  c.  2  k,  is  different  from  a  common  la\s  indictment. 
When  it  passed,  it  was  considered  to  extend  to  every  case  where 
a, party  had  obtained  money  by  falsely  representing  himself  to  be 
in  a  situation  in  which'  he  was  not,  or  any  occurrence  that  had 
sot  happened,  to  which  persons  of  ordinary  caution  might  give 
credit.     The  statute  of  the  33  Hen.  8.  c.  I.  requires  a  false  seal, 
or  token,  to  be  used  in  order  to  bring  the  person  imposed  upon 
into   the   confidence  of  the  other;     but   that  being  found  to 
be  insufficient,  the  statute  30  Geo.  2.   c.  'i4.  introduced  an- 
other offence,     describing  it  in  terms  extremely  general.     It 
seems  difficult  to    draw  the   line,    and  to  say  to    what  cases 
this  statute  shall  extend ;  and  therefore  we  must  see  whether 
each  pariicular  case,  as  it  arises,  comes  within   it.     In    the 
present  case,  four  men  came  to  the  prosecutor  representing  a 
case  as  about  to  take  place,  that  William  Lewis  should  go  a 
certain  distance  within  a  limited  time ;  that  tliey  had  betted 
upon  the  event,  and  they  should  probably  win  :  he  was  perhaps 
too  credulous,  and  gave  confidence   to   them,   and  advanced 
his  money  ;  and  afterwards  the  whole  story  proved  to  be  an  ab- 
solute fiction.    Then  the  defendants,  morally  speaking,  have  been 
guilty  of  an  ofi*ence.     I  admit  that  there  are  certain  irregula- 
rities which  are  not  the  subject  of  criminal  law.     But  when  the 
criminal  law  happens  to  be  auxiliary  to  the  law  of  morality, 
1  do  not  feel  any  inclination  to  explain  it  away.     Now  this 
ofi*ence  is  within    the  words  of  the  act;    for  the  defendants 
have  by  fal&e  pretences  fraudulently  contrived  to  obtain  money 
from  die  prosecutor;  and  I  see  no  reason  why  it  should  not  be 
held  to  be  within  the  meaning  of  the  statute.     The  second  ob- 
jection is,  that  the  charge  is  imperfectly  stated  ;  but  that  is  an- 
swered  by  the  record.     If  the  indictment  did  not  inform  the 
defendants  what  charge  they  were  called  upon  to  answer,  the  ob- 
jection would  be  well  founded.     But  it  holds  out  to  thtm  suf- 
ficient intelligence  of  the  offence  imputed  to  them.    It  states  the 
wager  to  be  with  **  a  colonel  at  Batk;"  perhaps  his  name  was 
not  mentioned,  so  that  he  could  not  have  been  described  in  the 
indictment  with  greater  accuracy.     But  if  such  a  wager  had 
been  actua  Jy  depending,  it  was  competent  to  the  defendants  to 
have  proved  it  in  their  defence.    As  to  the  3d  objection ;  this 

case 
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case  is  extremely  different  from  that  of  perjury,  to  \thich  it  baa        1789. 

been  compared  ;  because  that  depends  on  ihe  very  words  which 

tbc   person  charged  individually  uses  in  a  court  of  justice :  and    and^hera 

the  words  spoken  by  one  cannot  possibly  be  applied  to  another        against 

as  falsely  utteriug  those  very  words.     1  do  not  see  how  that    Tl»^ '^f'^o* 

could  ever  have  been  doubted.     But  in  this  case  all  the  defend-      ^     ^^^' 

IBU  went  together  to  the  prosecutor,  and  thus  carried  a  greater 

degree  of  credit ;   and  they  all  joined  in  the  relation  as  of  a 

tking  within  their  own  knowledge.     If  they  were  all  present, 

each  acting  a  different  part  in  the  same  transaction,  no  rule  of 

criminal  proceeding  will  be  violated  by  adjudging  them  guilty 

of  the  imposition  jointlj/.     I  admit  that  offences  are  not  to  be 

charged  in  such  a  manner  as  will  confound  the  evidence :  but 

io  cases  where  it  is  necessary  that  several  dcfeudants  should  be 

BKlicted  jointly,   and  the  evidence  is  com  plicated,  it  may  be 

separated  for  each  particular  defendanti  as  was  done  in  (he  case 

before  Mr.  J.  Yales  at  Hereford,  in  the  trial  of  Mr.  Poweir% 

BMirderers.     The  fourth  objection  would  be  well  founded,  if 

the  legal  judgment  on  each  count  was  different ;   it  would  be 

like  a  misjoinder  in  civil  actions.     But  in  this  case  the  judgment   ^*  ^^^  ^^^*^ 

oo  all  the  counts  is  precisely  the  same ;  a  misdemeanor  is  charged 

n  each.     Most  probably  the  charges  were  meant  to  meet  the 

tame  facts  :  but  if  it  were  not  so,  I  think  they  may  be  joined  in 

the  same  indictment. 

AsiiHURST,  J. — As  to  the  first  objection :  cases  which  hap* 
pened  before  the  passing  of  the  30  Geo.  2.  c.  24.  do  not  apply  to 
this.  For  that  statute  created  an  offence  which  did  not  exist  be*- 
fore,  and  I  think  it  includes  the  present.  The  Legislature  saw 
that  all  men  were  not  equally  prudent,  and  this  statute  was  passed 
to  protect  the  weaker  part  of  mankind.  The  words  ot  it  are  very 
general,  *^  all  persons  who  knowingly  by  false  pretences  shall  ob- 
**  tain  from  any  person  money,  goods,  ^c.  with  intent  to  cheat 
''  or  defraud/*  ^c;  and  we  have  no  power  to  restrain  their  ope- 
ration. With  respect  to  the  second  objection  ;  it  seems  that  the 
charge  is  as  certain  as  the  nature  of  the  thing  would  admit. 
The  third  objection  would  have  been  much  stronger,  if  the  charge 
^  been  laid  as  several ;  for  if  they  all  acted  together,  and 
*^red  in  the  same  transaction,  it  could  not  have  been  said  that 
^received  the  whole  sum.  Neither  is  there  any  foundation  for 
ue  last  objection.  Perhaps  each  count  related  to  the  same  fraud, 
^^^  it  is  charged  di&rently.     But  if  it  were  not  so,  I  do 

H  4  not 
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1789.^       not  know  any  rule  of  law  which  prevents  the  joinder  of  two  mis- 
■■  demeanors  in  the  same  indictment. 

aud^Others         BuLLER,  J. — The  first  objection  is  the  one  deserving  the 
agonist        most  consideration.     Tlie  principles  of  the  common  law  have 
•  *^F^^^^*    been  truly  btated.     To  make  an  offence  indictable  at  common 
law,  it  must  be   public  in  its   nature.    And   the  distinction, 
which  has  been  taken  in  the  case  of  using  false  weights  and  mea- 
sures, shews  it  more  clearly  than  any  other.     If  a  person  sell  by 
false   weights,  though  only  to  one  person,  it  is  an  indictable 
offence :  but  if  without  false  weights  he  sell  to  many  persons  a 
less  quantity  than  he  pretends  to  do,  it  is  not  indictable.     But 
though  the  common  law,  as  applicable  to  this  subject,  is  asstateri 
by  the  counsel,  it  is  in  this  case  necessary  to  consider  both  the 
Stat.  33  Hen.  8.  c  1.  and  the  30  Geo.  2.  c.  24.    By  the  former  of 
those  the  offence  consists  in  obtaining  money  or  goods  by  false 
tokens ;  and  unless  some  token  be  used,  the  case  does  not  come 
withm  that  act.  -  Now  suppose  a  token  had  been  produced  in 
this  case,  and  that  the  defendants,  after  telling  their  story  to  the 
prosecutor,  had  said,  '*  if  you  have  any  doubt,  here  is  the  colo- 
"  nel's  gcrget;"  I  think  it  would  have  fallen  within  the  statute  of 
33  Hen.S.     If  it  would,  then  let  us.  consider  what  effect  the 
30  Geo.  2.  c.  0.4,  has  on  the  case.     The  LegisJature  thought 
that   the  former  statute   was   too  limited  ;   and   therefore  the 
30  G.  2.  c.  24.  was  passed,  which  enacts,  that  all  persons  who 
'shall  obtain  money  from  others  by  false  pretencei  with  intent  to 
cheat  or  defraud  such  persons,  shall  be  deemed  offenders  against 
the  public  peace.     The  statute  therefore  clearly  extends  to  cases 
which  were  not  the  subject  of  an  indictment  at  common  law. 
The  ingrtdients   of  this  offence  are  the  obtaining  money   by 
false  pretences,  and  with  an  intent  to  defraud.     Barely  asking 
another  for  a  sum  of  money  is  not  sufficient ;  but  some  pretence 
must  be  used,  and  that  pretence  false ;  and  the  intent  is  necessary 
to  constitute  the  crime.     If  the  intent  be  made  out,  and  the 
false  pretence  used  in  order  to  effect  it,  it  brings  the  case  within 
this  statute.     Very  few  cases   on  this  act  of  parliament  have 
been  brought   before  this  court :   but  there  was  an  indictment 
on  this  statute  against  Count  f  illeneuve,  tried  at  Chester  in  the 
year  177B,  which  1  have  had  occasion  to  mention  here  several 
times,  and  which  i  have  never  heard  doubted  or  contradicted. 
That  indictment  was  tried  while  I  sat  with  Moretotiy  Ch.  J.  on 
the  bench  at  Chester^  of  whom  all  who  remember  him  will  bear 

testimony 


IN  THE  Twenty-ninth  Year  op  GEORGE  III. 


105 


testimony  with  me  that  he  was  a  very  able  judge,  and  peculiarly 
cautious  in  criminal  cases.    'Vhe  facts  of  that  case  were  shortly 
these :  the  defendant  applied  to  Sir  T.  Broughtotiy  telling  him 
that  be  was  intrusted  by  the  duke  de  Lauzun  to  take  some  horses 
from  Ireland  to  London,  and  that  he  had  been  detained  so  long 
by  contrary  winds,  that  his  money  was  spent ;  Sir  T.  Broughton 
wts  induced  by  this  representation  to  advance  some  money  to 
him :  afterwards  it  turned  out  that  the  prisoner  never  had  been 
employed  by  the  duke  de  Lauzuny  and  his  whole  story  was  a  fic- 
tion.   On  that  case  the  prisoner  was  convicted,  and  sentenced  to 
hard  labour  on  the  Thames.    Now  that  case  goes  the  full  length 
of  deciding  this. '  As  to  the  three  other  objections,  they  admit  of 
very  easy  answers.   With  respect  to  the  objection,  that  the  charge 
is  too  general ;  in  this  stage  of  the  proceeding,  the  Court  must  - 
ttke  it,  that  (he  representation  was  made  by  the  defendants  in 
the  same  manner  that  it  is  chargeo  in  the  indictment.     And  if 
that,  though  general,  was  sufficient  to  answer  the  defendants' 
purpose,  we  cannot  say  that  it  was  too  general.     We  are  not  to 
loppose  that  the  colonel's  name  was  mentioned ;  and  the  pro- 
secutor could  not  state  it  with  greater  particularity  than  the  de- 
fendants used.     The  third  objectioQ  is,  that  this  is  not  a  joint 
offence  :  but,  as  this  is  the  case  of  a  misdemeanor,  the  case  in 
Burrow  (a)  is  a  decisive  answer  to  it;  there  Lord  Mansfield  said, 
^  it  is  a  strange  thing  if  the  king  cannot  call  a  man  to  account 
^  for  a  breach  of  the  peace,  because  he  broke  two  heads  instead 
^'  of  one."  I1ie  present  was  I  think  a  joint  offence ;  if  was  a  joint 
representation  to  answer  one  and  the  same  purpose ;  neither  is  the 
proof  several,  it  relates  to  one  transaction.     This  is  not  like  the 
case  of  a  conspiracy,  where  the  whole  story  must  be  taken  up  in 
detached  pieces  at  different  times  to  charge  the  different  actors. 
But  here  it  is  one  entire  act,  which  they  were  all  carrying  on  in 
concert  together.    If  however  any  iauthority  were  necessary,  a  case 
happened  about  a  year  ago  which  is  stronger  than  the  present. 
Three  persons  were  indicted  on  the  Black  Act  for  shooting  at  the 
prosecutor ;  they  were  all  charged  with  the  single  act,  and  the 
indictment  was  held  by  all  the  judges  of  England  to  be  suffi>- 
cient.    As  to  the  remaining  objection ;  that  is  founded  on  a  point 
which  oDce  embarrassed  me  a  great  deal.  Some  years  have  elapsed 
since  I  looked  into  it,  but  I  believe  I  can  state  pretty  accurately 
)iow  it  stands.  In  misdemeanors,  the  case  in  Burrow  shews  that  i^ 
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178d«  18  no  objection  to  an  indictment  that  it  contains  several  charges. 
"— — '  The  case  of  felonies  admits  of  a  different  consideration;  but 
and^Others  ^^^^  ^^  ^^^^  cases  it  is  no  objection  in  this  stage  of  the  prosecu- 
agaimt  tion.  On  the  face  of  an  indictment  every  count  imports  to  be 
•  *i?^'^^'  for  a  different  offence,  and  is  charged  as  at  different  times.  And 
it  does  not  appear  on  the  record  whether  the  offences  are  or  are 
not  distinct.  But  if  it  appear  before  the  defendant  has  pleaded, 
or  the  jury  arc  chaiged,  that  he  in  to  be  tried  for  st'parate  of- 
fences, it  has  been  the  practice  of  ihe  judges  to  quash  the  in- 
dictment, lest  it  should  confound  the  piisoner  in  his  defence,  or 
prejudice  him  in  his  challenge  of  the  jury  ;  for  he  might  object 
to  a  juryman's  trying  one  of  the  offences,  though  he  might  have 
no  reason  to  do  so  in  the  other.  But  these  are  onl}  matters  of 
prudence  and  discretion.  If  the  judge,  who  tries  the  prisoner, 
does  not  dbcover  it  in  time,  I  think  he  may  put  the  prosecutor 
to  make  his  election  on  which  charge  he  will  proceed.  I  did  it 
at  the  last  Sessions  at  the  Old  Bailey y  and  hope  that,  in  exercising 
that  discretion,  I  did  not  infringe  on  any  rule  of  law  or  justice. 
But  if  the  case  has  gone  to  the  length  of  a  verdict,  it  is  no  ob- 
jection in  arrest  of  judgment.  If  it  were,  it  would  overturn 
every  indictment  which  contains  several  counts.  So  where  the 
evidence  affects  several  prisoners  differently,  1  have,  as  was  done 
by  Mr.  J.  Yates  at  Hereford,  selected  the  evidence  as  applicable 
to  each,  and  left  their  cases  separately  to  the  jury.  And  in  a 
case  which  happened  before  me  on  the  last  spring  assizes  at  jBxe- 
ter,  where  two  prisoners  were  indicted  for  murder,  and  evidence 
given  which  pressed  very  hard  on  one  prisoner,  but  was  not 
admissible  agauist  the  other,  I  thought  it  the  soundest  way  of 
adminbtering  justice  to  sum  up  the  evidence  and  take  the  ver- 
dict against  each  separately.  But  all  these  are  mere  matters  of 
discretion  only,  which  judges  exercise  in  order  to  give  a  prisoner 
a  fair  trial :  for  when  a  verdict  is  given,  they  are  not  the  subject 
of  any  objection  to  the  record.   - 

GuosE  J. — My  brother  Buller  has  given  a  decisive  answer  to 
the  first  objection.  The  statute  created  a  neW  offence  :  for  it 
declares  that  all  persons  obtaining  money  by  false  pretences^ 
with  an  intent  to  cheat,  shall  be  deemed  offenders  against  law 
and  the  public  peace.  That  particular  offence  is  made  an  offence 
against  law,  whether  it  was  so  or  not  before.  And  I  am  clearly 
of  opinion  that  this  case  comes  within  the  act  of  parliament. 
As  to  the  second  objection ;  it  must  be  taken  after  verdict  that 

the 
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the  offence  was  proved  as  it  was  laid  in  the  indictment;  and  if 
io,  it  could  not  have  been  charged  in  any  other  way.     It  is  per- 
fectly ioimaterial  whether  the  name  of  the  colonel  at  Both  was 
or  was  not  mentioned,  since  the  defendants  obtained  the  pro- 
secutor's money  by  this  representatiion.     With  respect  to  the 
defendants  being  charged  jointly ;  every  crime  which  may  be 
m  its  nature  joint  may  be  so  laid.     Here  it  is  stated  that  all  the 
defendants  committed  this  offence,  by  all  joining  in  the  same 
plan :  they  were  all  jointly  concerned  in  defrauding  the  prose* 
cutor  of  his  money.     And  the  offence  being  joint  in  its  nature, 
it  could  not  be  laid  with  so  much  propriety  iu  any  other  manr 
Der.    On  the  last  objection,  I  tem  clearly  of  opinion  that  it  is 
DO  objection  in  arrest  of  judgment  that  the  indictment  charges 
several  offences.     The  different  counts  in  the  indiqtment  always 
state  tbe  offences  as  separate  :  and  if  this  objection  Were  to  pre- 
viil,  every  indictment  which  contains  two  counts  must  be  bad. 
It  is  no  objection  even  in  the  case  of  felonies ;  still  less  is  it  so 
in  misdemeanors.  , 

Judgment  affirmed  {a)^ 

(a)  Vide  R,  v.  Lara,  post.  6  vol. 
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The  King  against  John  Clapp. 

THE  parish  officers  of  Sowton,  Devon,  having,  with  the 
assent  of  two  justices  for  that  county,  apprenticed  Sa^ 
rah  Hellier  a  poor  child  of  Sowton  to  the  defendant  according 
to  the  statute,  he  appealed  to  the  last  Midsummer  Sessions  at 
Exeter,  when  the  order  was  confirmed,  subject  to  the  opinion  of 
this  Court,  on  the  following  case ; 

The  apprentice  was  bound  (prout  the  indenture)  to  the  ap- 
pellant who  resided  in  the  parish  of  Pinhoe  on  an  estate  which  he 
rented  and  occupied  in  the  parish  of  Sowton,  of  the  value  of 
20/.  per  annum,  which  was  divided  by  the  highway  from  the 
appellant's  house  in  which  he  lived.  There  was  no  house  on 
the  estate  of  which  the  appellant  was  the  occupier.  The  inden- 
ture, together  with  the  apprentice,  was  tendered  to  the  appeU 
laDt  in  the  parish  of  Sowton,  in  the  highway  adjoining  to  the 
said  estate  lying  in  the  parish  of  Sowton. 

JEast,  in  support  of  the  order  of  Sessions.  The  question  arises 
on  the  45  Eliz.  c.  2. ;  the  fifth  section  of  which  enacts  that  it 
shall  be  lawful  for  the  churchwardens  and  overseers,  with  the  as« 

sent 
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sent  of  two  justices  of  the  peace,  to  bind  any  stich  children  (which 
by  the  first  section  appears  to  be  such  whose  parents  they  shall 
jud^e  not  able  to  maintaintain  theniy  to  be  apprentices  where  they 
shall  see  convenient,  ^c.  And  the  question  is,  whether,  under 
these  general  words,  or  by  any  necessary  construction  of  the  act^ 
a  person  occupying  lands  within  the  parish  is  exempted  from  the 
burthen  of  taking  an  apprentice,  because  he  does  not  reside  within 
the  parish.  Nothing  can  be  clearer  than  that  by  the  words  of 
the  act  such  a  person  is  compellable  to  receive  an  apprentice ; 
for  the  discretionary  power  is  given  in  the  largest  terms  to  the 
parish  officers  and  the  justices,  seemingly  indeed  without  any  sort 
of  restriction  whatever,  but  certainly  without  the  restriction  here 
contended  for  by  the  defendant.  Then  as  to  the  general  intent, 
It  is  equally  apparent  that  the  Legislature  must  have  intended 
to  extend  the  compulsory  power  to  the  case  in  question ;  for  the 
main  object  of  that  act  was  to  distribute  the  burthens  which 
arose  from  the  maintenance  of  the  poor  as  equally  as  possible 
upon  the  parishioners,  according  (o  their  respective  abilities ; 
which  consequently  must  be  founded  upon  their  property  with- 
in the  parish,  that  being  the  only  criterion  of  their  ability. 
And  in  furtherance  of  that  system  of  equality,  and  to  shew  that 
the  Legislature  did  not  confine  their  ideas  concerning  their 
quotas  of  contribution  to  the  inhabitants  merely  of  their  parish, 
they  have  expressly  subjected  every  species  of  property  to  con- 
tribute towards  the  poor  rates ;  and  if  that  shall  not  be  Sufficient 
the  justices  are  required  to  assess  and  levy  the  residue  out  of  the 
adjoining  parishes  within  the  hundred,  and  so  again  within  the 
county.  Now  here  it  is  not  denied  that  the  defendant  was  of 
sufficient  ability  to  take  an  apprentice  ;  and  yet  if  he  were,  not 
liable  in  respect  of  the  estate  which  he  occupies,  he  might  avoid 
taking  any  apprentice  at  all,  for  if  the  house  which  he  happens  to 
inhabit  be  of  small  Value,  it  may  not  warrant  the  parish  in 
which  the  house  is,  in  fixing  an  apprentice  upon  him ;  for  no 
jierson  is  liable  to  take  one  m  respect  of  any  property  out  of  the 
parish  to  which  such  apprentice  belongs.  If  this  be  the  natural 
and  reasonable  construction  of  this  act  as  far  as  it  can  be  col- 
lected from  the  words  or  spirit  of  it,  it  remains  for  the  defendant 
to  shew  either  some  subsequent  statute  restraining  the  generality 
of  thia  clause  in  the  43  Eliz*\  or  some  adjudged  case  to  the 
contrary.  The  only  other  statute  immediately  relating  to  this 
point  is  the  8  and  9  ^.  3.  c.  30.  s.  5.  which,  reciting  the 

above 
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above  clause,  states  that  doubts  had  arisen  whether  the  persons 
to  whom  such  cbijdren  are  bound  are  compellable  to  receive 
them,  and  therefore  gives  a  power  of  distreu  upon  the  person 
refusing.     Now  admitting  that  this  latter  statute  operates  as  a 
restriction  on  the  generality  of  the  former  one,    and   that  no 
persons  are  compellable  to  take  apprentices  under  the  first,  who 
are  not  under  the  coercion  of  the  last,  still   the  defendant  will 
not  be  able  to  establish  his  exemption ;  for  there  are  no  words 
in  the  statute  of  William  confining  the  discretion  of  the  justices 
to  residenis,  and  the  power  of  distress  thereby  given  is  equally 
applicable  to  occupiers  as  to  inhabitants.     The  joint  operation 
of  tiiese  two  statutes  was  lately  considered  by  the  Court  in  the 
case  of  The  King  v.  St.  Nicholas  Nottingham  {a).  There,  indeed, 
the  principal  question  decided  was  that  an  apprentice  bound 
to  a  person,  residing  in  a  different  parish  and  county,  might  gain 
a  setdement  under  such  bindmg;  but  Lord  Kent/on  in  giving  his 
judgment  said,  that  **  if  this  were  to  be  determined  on  the  words 
**  of  the  statute  43  Eliz.  alone,  they  are  extensive  enough  to 
*^  warrant  such  a  binding  as  the  present ;  they  authorize  the  bind* 
**  ^V  o/"  apprentices,  where  the  justices  shall  see  eowcenient;  and 
''  whether  in^  or  out  q/*  the. parish  is  not  specified :  they  are  not  to 
*^  be  limited  by  any  other  rule  than  the'propriety  of  the  measure 
"  itself.    But  the  great  difficulty,  his  Lordship  said,  arose  in  his 
"  mind   on  another  statute,  namely,  the  8  and  9  fV.  3.  c,  30« 
"  I.  5."  which  he  goes  on  to  consider  as  restrictive  of  the  for* 
mer  one,  inasmuch  as  the  means  of  compulsion  do  not  extend 
out  of  the  parish.     It  is  also  fair  to  infer  that  the  Legislature 
could  not  mean  to  confine  the  compulsory  power  of  binding  un- 
der the  general  words  of  the  4S  Eliz.  to  the  inhabitants  only,  be- 
cause in  a  subsequent  statute  20  G.  3.  c.  36.  which  relates  to 
the  poor  of  incorporated  districts,  where  they  intended  such  re- 
striction, thejr  have«  expressly  made  it.     And  it  is  very  unlikely 
that  the  Court  should  ever  have  decided  so  much  against  the 
letter  and  spirit  of  the  43  Eliz.  as  to  except  out  of  the  provisions 
of  the  fifth  clause  an  occupier  of  land  within  the  parish,  because 
he  was  not  an  inhabitant ;  but  no  such  case  is  to  be  found.     In 
the  case,  indeed,  of  The  King  v.  Clowerlj/,  M.  12  Geo.  3.  as  re- 
ported by   Bum  ,(&),    Lord  Mansfield  and  Mr.  Ju&tice  Aston 
are  supposed  to  have  hinted  such  an  opinion  ;  for  the  Sessions 
having  discharged  the  appointment,  and   it  not  appearing  on 
the  state  of    the  case  whether  they  had  determined  on   the. 
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(«)  Aide,  2  voL  726. 
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unfitness  of  the  person^  or  the  point  of  law  in  general,  because 
the  occupier  was  not  an  inhabitant,  Lord  Mansfield  is  reported 
to  have  said  that  *^  there  was  no  coming  at  the  point  on  that 
"  state  of  the  case ;  but  that  if  the  Sessions  had  determined  on 
*^  the  latter  ground  he  thought  they  had  done  right."  The  na- 
tural inference  to  be  drawn  from  this  opinion  is  certainly  against 
such  a  binding ;  but,  besides  that  it  was  an  obiter  dictum,  if  said 
at  all,  and  certainly  spoken  without  any  previous  discussion  or 
consideration  of  the  question,  it  is  enough  to  say  that  Bott  (a), 
who  is  cited  by  Bum  as  his  authority  in  that  place,  attributes 
sentiments  to  that  learned  judge  V/idely  different  in  their  im- 
port from  those  just  mentioned ;  for  there  Lord  Mansfield  says 
that  **  the  Sessions  had  determined  on  the  question  of  fitness, 
**  and  there  was  no  matter  of  law  left  to  the  Court ;"  to  which 
his  Lordship  adds,  '*  make  another  case :  bind  another  appren- 
^'  tice  to  him ;  and  indict  iiim  if  he  refuses ;  and  then  the 
*^  question  may  come  on."  Such '  advice  would  scarcely  have 
been  given,  if  he  had  given  or  even  formed  an  opinion  against 
the  binding.  As  to  the  case  of  supposed  hardship  to  which 
Mr.  Justice  Aston  alluded,  that  of  a  man's  living  in  London^ 
and  having  an  apprentice  bound  to  him  in  respect  of  some 
lands  in  the  country ;  it  is  more  imaginary  than  real.  It 
is  very  improbable  that  a  person  should  occupy  lands  in  a 
distant  parish  from  that  where  he  resides,  and  if  any  inference  is 
to  be  drawn  from  such  an  act,  it  is  rather  a  sign  of  his  ability 
than  otherwise :  but  these  fanciful  hardships  which  are  drawn 
upon  persons  by  their  own  acts  can  never  be  a  guide  for  the 
construction  of  an  act  of  parliament,  particularly  where  the  let- 
ter is  not  ambiguous.  Besides,  the  inconvenience  to  particular 
individuals  must  be  best  known  by  their  neighbours  in  the  coun- 
try, in  whom,  therefore,  the  act  has  placed  a  discretionary  power; 
and,  lest  it  should  be  pressed  too  hard  in  some  instances,  have 
given  an  appeal  to  the  Sessions,  who  may  discharge  the  appoint- 
ment purely  on  the  ground  of  unfitness.  No  possible  rule  can  be 
laid  down  in  these  cases  by  which  this  Court  can  judge  of  those 
inconveniences.  The  true  line  was  laid  down  in  Minchamp^i 
case  (&),  where  the  Court  said,  that,  "  it  was  in  the  discretion 
''  of  the  justices  at  Sessions  to  determine  whether  it  was  or 
''  was  not  fitting  to  put  an  apprentice  upon  any  one  ;  and  there- 
*'  fore  they  would  not  disturb  what  the  Sessions  bad  done.'* 
Therei  indeed,  the  appointment  had  been  discharged  below ;  but 

(a)  P9f€  S89.  («)  t  Saik.  491. 
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here  the  Sessions  having  confirmed  it,  the  same  principle  will 
induce    the    Court    not    to   disturb    that  appointment.     But 
there  was  one  case  in  which  the  Court  expressly  held   that 
such  a   binding    as    the    present    woitid    be  good,    notwith- 
itsoding   the  master  was    not  an   inhabitant  of   tlie   parish ; 
that  was    Rex  v.  St.  Margaret*s  Lincoln  (a).     There  Esther 
Johnson,  a  poor  child  of  St.  Martin,  was  bound  by  the  parish 
to  an  inhabitant  of  St.  Mary  Wigford.    The  question,  indeed, 
arose  upon  the  settlement  of  the  apprentice,  against  which  it 
was  objected  that  the  binding  was  altogether  void  by  the  statutef 
bein|;  upon  the  face  of  it  to  the  inhabitant  of  another  parish. 
As  to  which  the  Court  delivered  it  as  their  opinion,  tliat  the 
bmdkig  under  the  statute  was  not  restrained  to  the  inhabitants 
of  the  same  parish,  but  might  be  to  a  person  residing  in  another 
parish.    And  this  case  was  fully  recognized  in  the  case  of  The 
King  V.  St.  Nicholas  Nottingham,  in  the  last  Term.  This  would 
hife  been  a  sufficient  judicial  exposition  of  the  statute  if  the 
letter  and  spirit  were  not  sufficiently  obvious  without  it.     And 
it  is  confirmed  by  an  analagous  authority;  for  Lord  Coke{b),  in 
liis  reading  on  the  stat.  22  H.  8.  c.  5.  relative  to  the  repairing 
ofhridges  by  the  inhabitants  of  counties,  says  that  the  word  iA 
tbe  largest  of  its  kind,  and  comprehends  any  person  dwelling'  in 
>  foreign  county,  i^c.  if  he  hath  lands  and  tenements  in  his 
own  posaeasioni  and  manurance  in  the  county  where  the  decayed 
bridge  is. 

Fanshaw  and  Clapp,  contrd,  said  that  this  was  not  a  question 
of  eiemption,  but  a  question  arising  on  the  extent  of  an  inferior 
jurisdiction ;  and  unless  the  defendant  came  within  it,  the  magis* 
Irates  and  parish  officers  had  no  authority  to  bind  out  the  ap-* 
prentice.  Though  the  words  of  the  43  El.  6.2.  s.  5.  are  general, 
yet  they  must  be  testrained  to  the  inhabitants  of  the  parish ; 
for  **  where  they  shall  see  convenient"  means  ^'  cotivenient 
^  mUhin  the  parish.^*   No  other  line  lo  circttmscribe  their  poxftt 
can  be  drawn,    but  that  of  the  limits  of  the  parish ;   other- 
wise they  would  have  a  power  in  this   instance  beyond   that 
district  within   which   their  authority  is  in  all  other  respects 
confined.     The  occupiers  of  lands  in  the  parish  are  to  con^ 
tribute,   in  respect  of  that  properly,  to  a  fund  for  the  main* 
teaance  of  the  poor ;  the  inhabitants  are,  in  addition,  to  dis- 
charge the  personal  trust  of  taking  apprentices.     The  parish 
•flicers  and  jiMtieea  are  to  exercise  a  dbcretion  as  to  the  persona 

(a)  Burr.  S.  C.  7f  S.  0)  9  Itiit.  70S. 
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■  judge  of  the  masters  who  may  live  at  a  considerable  distance. 

against  ^^^  ^^  ^^®  defendant  be  liable  in  this  instance  to  take  the  ap- 
Clapf.  prentice,  he  may  be  doubly  charged;  in  the  parish  of  Pinhoe 
in  respect  of  inhabitancyi  and  in  the  p^irish  of  Sozcton  in  re- 
spect of  his  property  there.  The  statute  8^9  fVill'  5.  c.  30. 
<•  5.,  which  gives  the  power  of  distress,  only  increases  the  au- 
thority of  the  magistrates  over  the  same  subjects,  bu{  does 
not  shew  that  they  can  compel  persons  residing  out  of  the 
parish  to  take  apprentices  from  the  parish.  By  the  3d  and 
4tb  sections  of  the  43d  Eliz,  one  branch  of  the  coercive 
power  of  the  magistrates  and  parish  officers  is  extended  to 
neighbouring  parishes  under  certain  circumstances ;  as  when  one 
parish  is  unable  to  maintain  its  own  poor,  others  shall  be  called 
in  aid :  now  that  power  being  expressly  given  in  one  instance, 
shews  that  it  was  not  intended  to  be  given  in  others.  That  the 
power  of  the  parish  officers  and  justices  in  this  respect  is  in  ge- 
neral confined  to  the  limits  of  the  parish  also  appears  from  the 
13  4r  14  Car,  2.  c.  12.  s,  21.  establishing  townships,  which  de- 
clares that  they  shall  act,  not  for  the  parish  at  large,  but  only 
within  their  respective  townships  and  villages.  The  cases  of 
Mex  V.  St.  Margaret  Lincoln,  and  Rex  v.  St.  tlicholas  Not' 
tinghatn,  proceeded  on  the  maxim  volenti  non  fit  itijuria*  They 
only  decided  that  if  the  person,  to  whom  such  apprentice  is 
bound,  consent  to  take  him,  no  third  person  shall  be  permitted 
to  object  to  it.  But  fftV/ei,  J.  and  Aston,  J.  said  that  such  a 
person  could  not  be  compelled  to  receive  such  an  apprentice ; 
anc}  the  dictum  of  Aston,  J.  in  /?.  v.  Clowerly  is  strong,  and 
is  intitled  to  great  consideration,  as  this  statute  has  not  re* 
ceived  a  judicial  determination.  In  settlement  cases,  occupy- 
ing lands  M  iihout  a  residence  in  the  parish  is  not  sufficient : 
neither  can  persons  be  elected  to  common  law  offices,  such  as 
that  of  constable,  or  to  offices  in  corporations,  merely  by  pos- 
sessing lands  in  the  parish  or  town,  where  inhabitancy  is  re- 
quisite. With  respect  to  what  is  said  by  Lord  Cohe  in  2  Imt. 
persons  occupying  lands  are  made  inhabitants  from  necessity, 
for  the  purpose  of  making  them  liable  to  contribute  to  the  re-' 
pair  of  bridges :  corporations  also  are  made  inhabitants  for  the 
same  purpose ;  but  there  never  was  any  idea  of  binding  appren- 
tices to  corporations.  Besides,  if  persons  resident  out  of  the 
parish  were  compellable  to  receive  parish  apprentices,  it  would 
not  only  be  a  hardship  on  those  individuals,  but  also  on  other 

parishes. 
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f^risbea,  the  number  of  whose  poor   might  thereby  be  tn-        1789; 

creased.  ■ 

Lord  Kenyon,  Ch.  J.— h  is  highly  fit  that  this  question      '^^^^ 
should  not  remain  any  longer  undecided.     I  remember  a  much       Clapp. 
older  case  than  either  of  those  mentioned  at  the  bar,  in  which 
this  question  was  discussed,  but  not  decided.      The  question 
arises  on  the  fifth  section  of  the  43  El.  c.  2.     The  general  pur- 
view of  that  statute  was  to  make  a  provision  for  the  maintenance 
of  the  poor;  and  the  first  clause,  in  mentioning  those  who  are 
to  contribute  to  such  maintenance,  describes  two  sorts  of  per* 
tons,  namely,  inhabitants  and  occupiers  of  lands  ^  Sfc.     Amongst 
other  provisions  for  the  poor,  the  fifth  section  gives  power  to  the 
parish  officers^  with  the  assent  of  two  magistrates,  to  bind  poof 
children  apprentices  where  they  shall  see  convenient.    It  is  true, 
indeed,  that  those  words  cannot  be  taken  so  generally  as  they 
purport,  because  they  cannot  compel  mere  strangers,  who  stand 
in  DO  relation  to  the  parish,  to  take  such  apprentices.  But  I  think 
that  the  context  of  the  statute  furnishes  the  means  of  circum- 
icribing  the  general  extent  of  those  words :  and  that  context  I 
take  from  the  first  clause,  which  imposes  other  burdens  of  the 
ttme  nature  on  occupiers  of  lands,  S^c.  as  well  as  inhabitants. 
IW  general  object  of  the  act  was  to  compel  all  those,  who  had 
toy  property  in  the  parish,  to  contribute  their  due  proportion 
towards  the  maintenance  of  the  poor;  and  the  receiving  appren- 
tices is  one  mode  of  contributing  to  their  general  relief.     In  con- 
stming  these  words,  I  see  no  reason  for  confining  the  power  of 
binding  on  the  inhabitants  of  the  parish  ;  they  ought  to  be  ex<* 
leaded  to  persons  occupying  lands  in  the  parish,  though  residing 
Mtf  of  ii.    Then  it  is  said  that  if  this 'construction  be  put  upon 
the  statute,  the  party  may  be  doubly  charged;   in  the  parish 
in  which  he  lives,  in  respect  of  bis  inhabitancy ;  in  that  in  which 
be  has  lands,  in  respect  of  his  occupation  of  them.     But*^if  he 
fiad  himself  aggrieved,  he  may  appeal  to  the  sessions  ;  and  we 
arast  take  it  for  granted  that  the  justices  will  do  what  is  right. 
Tbey  are  to  adapt  the  charge  to  the  size  of  the  property  which 
the  person  charged  possesses  :  and  these  are  incidental  charges 
which  fall  on  him  in  respect  of  that  property.     I  remember  it 
was  argued  .in  a  former  case  on  this  subject  that,  if  this  con. 
stmction  of  the  statute  were  to  prevail,  some  parishes  would 
dbbarden  themselves  of  many  of  their  poor  by  apprenticing  out 
their  poor  children  to  persons  living  out  of  the  parish  :  but  the 
asawer  to  any  such  argument  is  that,  at  the  time  when  the 
You  III.  I  ^SEl. 
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1789.        43  EL  was  passed,  the  statute  15  4r  14  Ccrr,  2.  was  not  in  ezis« 

tcnce.     However  the  ground  of  my  decision  here  is,  that  this 

fl^jl^^      is  one  of  the  modes  provided  for  the  maiDteoance  of  the  poor 
Clapp,        in  this  statutei  which  imposes  the  duty  in  respect  of  the  pro- 
perty. 

AsHHcaRT^  J. — ButLBRy  J. — and  Gbosc^  J.  of  tlie  same 
opinion. 

Order  of  .sessions  confirmed  (a). 

(c)  Vid.  R.  V.  tiic  Gnardiani  of  the  Poor  of  Tmuiimi^  poH.  dS3. 

^^rnh.'       The  King  against  the  Inhabitants  of  Offchurch. 
A  hnsband        r  u  ^WO  justices  by  an  order  removed  Henry  tVeit,  and  Mer- 

iiemrat  by  re-'  "^    ^^^  '^^^  ^i^^>  ^^^^  Thurloston  to  OfftJhurchf  both  in  the 

siding  on  an  comity  of  Warwick;  which  order  was  affirmed  by  the  sessions 

in  tnutees  for  on  appeal,  subject  to  the  opinion  of  the  Court  on  a  case  re- 

^^"i^S^^K  »«rved. 

use  Of  tbe  wife 

ThesetUement  J.  West^  the  father  of  the  pauper  H.  Weet,  m  January  J  765, 
of  a  child  of      ^j  f^ip  |)|0  |^,Q  n^^^l  following  years,  rented  and  resided  upon 

leannic  the  fa*  *  tenant  of  100/.  a*year  inOffchurchy  and  was  settled  there* 
Md^liSwith  'f"  J^uary  1767  the  wife  of  J.  We9t,  who  was  mother  of 
different reU-     H.    JVtst  the  pauper,  died;  and  in  June  1767  J*  West  roar- 

foUof^'tbat  of  ^^^  ^S^°  ^*^  ^^®  ^^^^'^  Lockl^,  with  whom  he  livad  in  Of* 

the  father,  if      church  until  the  year  1770,  when  they  both  went  to,  and  resided 

gminedany  set-  *S  Southam  in  the  aaid  Gonnty  for  three  years,  without  doing 

tlementinhis    any  act  to  gain  a  settlement  there.     In  1773  they  removed  to 

^rT^^  saa!     J^brokef  in  the  said  county,  to  a  house  tWe  held  under  the 

3  East,  s76.    following  title :  (The  case  then  stated  that  this  bouae  was  vested 

i6Ea8t,i«7.]    y^y  ^  0Qttlement  in  tmslees  to  the  separate  use  of  the  wife;  widi 

the  usual  clause  that  her  receipt  should  be  a  discharge  to  the 

trustees  for  tlie  rents  and  profits ;  and  that  the  rents  should  not 

be  subject  to  the  husband's  debts,  i^c)     West  and  his  wife  lived 

in  the  house  from  1773  to  the  present  time.     The  pauper  H* 

West  was  born  in  Offchurth  in  January  1765,  and  resided  tbeae 

with  bis  father  until  1770.    On  his  father's  leaving  Ojfekurth, 

the  pauper  waa  left  with  one  R.  F.  Leeam  at  Qffchurek,  to  be 

taken  care  of,  his  father  paying  for  his  lodging  and   boand. 

The  pauper  continued  at  Leesan's^  at  Offchurch  for  two  years, 

and  then  went  to,  and  resided  with  his  uncle  H.  Haddm^  who 

(a)  Bat  an  adolt,  who  leaves  his  father's  bonse  and  goes  into  servioe,  bacooMS 
thereby  amaoeipated,  and  is  not  entitled  to  any  snbseqneat  settlement  gained  lor 
the  father.    R.  v.  .the  inhabitanU  of  JZsAdk,  jmi(,  6  vol. '247. 

also 
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■Im  V^eii  at  Offckurch^  and  continued  to  reside  with  his  said 
ilipplo  for  afciout  two  years ;  during  the  whole  of  which  time 
hi^  wde  piravided  him  with  boards  cloths^  lodgings  and 
po^ft-mofkejr,  imd  he  %Korked  with  his  uncle  Haddon^  tiut 
l|a  receiyed  qq  vage^v  apd  was  not  hired  as  a  servant.  At  the 
^^  of  two  y^rs  the  pauper  went  to  his  father's  at  Ladbroke  and 
stad  there  a  week,  and  then  went  to  reside  with  another  uocie, 
WilUum  Salmon  of  Weston,  with  whom  he  lived  six  years  as  he 
had  done  at  hie  uncle  Haddon't^;  his  uncle  Salmon  providing  him 
wUh  board,  clo^ths,  lpdgiBg>  and  pocket-money;  he  working 
faf  his  uncle  Salmfiti^  without  having  been  hired  as  a  servant,  or 
iMeivii^  aqy  wages.  Oo  leaving  his  uncle  Sajmon^  he  went  and 
livf  d  three  weeks  with  his  father  at  Ladbroke.  The  pauper  has 
ae^er  done  any  %c|  tP  gain  a  settlement. 

J^r$kim  and  Jtomillyf  ip  support  of  the  order  of  Sessipns,  con- 
leikMf  first,  Xbat  Jj.  West  the  father  g^ned  no  settiemeot  in 
fjif^l^poke*  l^  order  to  entitle  a  person  to  a  settlement  by  resi- 
dMCe  o^  his  p«rp  proper^,  he  spirit  h?ve  the  legal  estate.  Soulth 
Sydiukam  fod  Lamerton,  Cos,  of  S.  103.  But  here  the  Ugalk 
fstate  wap  19  trtistees,  by  ^^hom  the  repts  and  profits  were  ^ 
Ihi  ieeeive4  for  the  separate  i|se  q)1  \h?  wife ;  the  busband  had 
00  eofilrql  over  them ;  so  that  he  had  not  even  an  equitqbk 
fa|i^*  Hf  p^ust  be  considered  as  a  mere  tenant  at  will  to 
lb*  truiteep.  Then  he  could  gain  no  settlement  there,  for 
lie  was  not  iirenioveablc  for  40  days.  The  only  gsound,  on 
which  i|  ci^n  be  conteaded  that  he  was  iiremoveable,  is  that  by 
lemoviog  htm  he  would  have  been  separated  from  his  wife :  but 
that  coi|ieqi]|ence  would  by  po  means  have  followed;  for  ho 
pigbl  h|^ye  cpmipelled  the  wife  to  accompany  him  to  any  place  to 
he  was  femoved.  And,  even  if  be  were  irremoveable  from 
for  40  days,  it  does  not  necessarily  follow  that  h» 
l^^pi^  a  settletnent  th^ff  for  a  purchaser  of  an  estate  for  less 
tilM  3(^*«  pr  ay  hired  f^v^i^t,  who  serves  for  less  than  a  year, 
d^Bf  9fi^t  gaw  %  setilero^nt  by  being  irremoveable  for  40  days. 
iecQf^jff  BiH  if  the  father  gained  a  settlement  at  Ladbroke,  he 
did  EQl  c^DMMiunicate  it  |o  his  son,  who  was  at  that  time  eman- 
cigaled.  If  the  son  h^d  retucned  to  the  father  when  he  waa 
*fWl  y^fs  of  i^e,  tbien  the  father's  settleosent  might  have  been 
CpaasMl^icated  to  him ;  bi)t  be  never  lived  with  his  father  dur- 
iof  itie  iiMh^r's  resvl^nc^  in  Ladbroke,  except  for  three  weeks, 
whep  it  ia  clear  from  the  circumstances  of  the  case  that  he  caioo 
visitor,  and  not  as  part  of  the  father's  family.    In  Easttvood- 
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1789^  hai/  V.  Westwoodhay  (a),  where  the  father^  on  removiog  from  one 
— ^  .  parish  to  another,  left  the  son  behind,  the  son  was  held  to  be 
a^n^^  settled  in  the  former  parish,  because  it  was  the  last  where  he  had 
The  ipiiabi.  made  part  of  his  father's  family.  They  also  cited  B.  v.  Bug» 
OrraiiiHCfl.  ^^  ^^)f  '^^'  MichaeVs  Coslanif  in  Norwich,  and  S^  Mattheafs 
.  Ipswich  (c),  and  JR.  v.  Walpole  St.  Peter's  (d),  to  shew  that, 
M'here  (he  son  is  separated  from  the  father's  family,  he  does  not 
follow  the  father's  settlement  gained  after  such  separation. 
Bearcroft  and  Willis,  contra,  were  stopped  by  the  Court. 
r.ord  Ken  YON,  Ch.  J. — ^Two  questions  arise  in  this  case  : 
And  the  first  which  I  shall  consider  is  whether  the  son  continued 
to  be  part  of  his  father's  family  during  (he  time  his  father  re- 
sided at  Ladbroke,  so  as  to  be  entitled  to  (he  benefit  of  his 
father's  settlement.  This  is  the  weakest  case  of  emancipation 
that  was  ever  attempted  to  be  made  out.  When  the  father  left 
the  parish  of  Offchurch,  the  son  was  only  five  years  old :  now  it 
cannot  be  pretended  that  at  that  time  he  was  emancipated,  and 
yet  he  then  ceased  to  reside  in  his  father's  family.  It  is  also 
stated  that  about  two  years  afterwards,  when  he  was  about  seven 
or  eight  years  old,  and  past  the  age  of  a  nurse  child,  he  went  to 
live  with  his  uncle  Haddon.  Then  was  he  emancipated  at 
that  time  ?  Ordinarily  speaking,  one  of  these  things  must  hap. 
pen  before  the  son  can  be  said  to  be  emancipated ;  either  he 
must  have  obtained  a  settlement  for  himself,  or  have  become 
the  head  of  a  family,  or  at  roost  he  must  have  arrived  at  that 
age  when  he  may  set  up  in  the  world  for  himself.  But  here  the 
son  does  not  fall  within  either  of  those  descriptions:  No  time 
can  be  stated  when  the  emancipation  may  be  said  to  have  comr 
menced.  For  when  he  went  to  live  with  his  uncle  Haddon,  he  was 
only  eight  years  old  at  the  most;  and  he  could  gain  no  settlement 
either  by  living  with  that  uncle,  or  his  .other  uncle  Salmon,  as  a 
servant,  because  the  case  states  that  he  was  not  hired  as  a  servant 
by  either  of  them.  Now  during  all  this  time  the  father  had  a 
right  to  the  custody  of  the  son,  and  might  have  obtained  him  hf 
habeas  corpus ;  for  the  parental  care  was  not  then  done  away,  it 
is  not  necessary  in  these  cases  of  derivative  settlements  that  the 
child  should  remove  ^ith  the  father  from  place  to  place;  for 
the  settlement  of  the  father  will  be  communicated  to  the  child. 
Otherwise  children,  who  are  sent  out  into  the  world  for  educa- 
tion, and  are  of  course  separated  for  a  time,  from  the  father, 

(«)  Sir.  4S8.       (h)  Bwr.  S.  C.  VTO.      (c)  Sir.  381.      (rf)  Burr.  S.  C.  6S8. 

might 
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might  lose  the  benefit  of  their  father's  settlement,  and  when  they        1789. 

were  about  to  return  home,  would  fiod  themselves  excluded 

from  parental  care,  if  their  parents  had  m  the  mean  time  gained  a      ^Jjfa^J** 
new  settlement.   How  long  the  power  of  communicating  a  deriv-    T^^^  lohabi- 
atife  settlement  may  continue  it  is  not  necessary  to  determine,    Offchurch. 
for  in  this  case  it  certainly  remained  longer  than  till  the  child 
nine  or  ten  years  old,  and  that  is  sufficient  for  the  determin* 
ation  of  this  question.     Then,  2dly,  It  remains  to  be  considered 
whether  the  father'  gained  a  settlement  in  Ladbroke:  and  cer- 
tainly the  question  has  some  novelty  in  it.     Where  a  person  re- 
sides on  his  own  property,  he  gains  a  settlement  by  it ;  it  having 
been  considered  as  an  excepted  case  out  of  the  acts  of  parlia- 
ment (a).    Lord  Macclesfield  (fi)  first  held  that  as  a  man  cannot 
be  disseised  of  his  freehold,  he  is  irremoveable  from  it,  and  resid- 
ing 40  days  on  an  estate  of  his  own  irremovably,  and  gainmg  a 
settlement,  are  syoonimous  terms.   That  indeed  does  not  hold  in 
all  cases  now ;  for  by  the  9  Geo.  1.  c.  7.  h  purchaj^er  of  an  estate 
for  less  than  50/.  shall  not  acquire  a  settlement  for  any  longer 
time  than  be  resides  upon  it.    Then  here  if  this  had  been  the 
father's  own  estate,  the  settlement  would  clearly  have  devolved 
on  the  son.    But  it  is  said  that  this  is  only  the  equitable  estate 
of  the  wife.     Now  supposing  it  had  been  the  wife's  legal  estate, 
the  husband  would  have  been  seised  jure  luoris,  and  by  residing 
upon  it  would  have  gained  a  settlement.    Then  must  it  be  a 
legal  estate  in  order  to  confer  a  settlement?     Certainly  not. 
That  was  not  doubted  in  South  Sydenham  and  La^nerton,  or  in 
any  of  the  other  cases.     The  question  m  that  was,  whether  the 
next  of  kin  without  administration  had  any  estate  whatever  ? 
and  it  was  held  that  Itehad  not.  In  J2.  v.  Cold  Aston  {c),  a  doubt  [g  EMt.4ii.] 
was  made  whether  a  next  of  kin  having  the  sole  right  of  admuii- 
Stritioo,   could  not  gain  a  settlement  without  taking  out  let- 
ters of  administration.    That  shews  that  an  equitable  estate  is 
sufficient  to  give  a  settlement.     And  indeed  this  position  is 
confirmed  by  many  other  cases,  and  there  are  none  in  opposition 
to  it.     Then  it  is  said  (hat  this  is  going  still   farther,  because 
this  only  the  equitable  estate  of  the  wife ;  and  that  even  the 
wife  lierself  had  no  right  to  reside  upon  it  without  the  consent 
of  the  trustees.     But  she  might  beyond  all  doubt,  if  she  had 
choiCD,  have  elected  to  take  the  esplees  with  her  own  hands, 

(c)  Fid.  R.  V.  The  inliabitants  of  SUmCf  pott.  6  vol.  S95. 
(6)  F«l.  Sd7.  (c)  Bwrr.  S.  C.  450. 

1  3  and 
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17S9.        and  that  the  trustees  could  not  have  prevented.    The  objection 

then  agaiDst  the  husband's  gaifiiog  a  settlement  here  is  too  re- 

^J^^      fined ;  for  the  wife  bad  a  right  to  reside  on  her  property,  and  to 
The  Inhabt-     communicate  it  to  the  husband.     And  althoiigh  there  is  no  case 
Offcrubch.    ^i'^^^b'  '^^^  ^^^  present,  3'et  the  principles  of  the  decided  casea 
go  to  tbe  length  of  determining  this. 

AsRHUBST,  J. — BuLLERy  J. — attd  GfiosE,  J.  assenting, 

Both  orders  quaafaed. 


^J^»      The  King  against  Tbe  Inhabitants  of  Liverpool. 

If  achoreb-  '^  I  ^WO  justices  removed  Samuel  Littttthore,  his  ^ife,  and  four 
y«^^"^®  children,  from  Liverpool,  in  tbe  county  Palatine  of  Lan- 

sexton  may  coster^  to  StoufiOTt,  in  the  county  Palatine  of  ChesUr.  Tbe  Ses* 
ment^nUe^ne  ^^^^  °°  appeal  reversed  that  order,  subject  to  the  opmbn  of  thia 
in  which  here*   Court  on  the  following  case. 

J!?  pirt  of  ^  'J^e  pauper  Samuel  Littlemore  was  originally  setMrf  in  Stour- 
chnrchlies  /oil,  and  about  16  years  ago  came  to  reside  in  Liverpool;  and 
parish.  while  be  resided  there,  he  was  elected  sexton  by  tbe  proprietors 

[7  East,  169.]  of  the  seats  in  the  church  or  drapel  of  St.  J  antes'^  at  a  vestry 
.  there  heM  in  the  presence  of  tbe  churchwardens,  being  recom- 
mended by  the  then  minister  to  that  oiBce ;  and  executed  that 
office  six  years,  lodging  all  the  Mhile  in  the  parish  of  Liverpool. 
l%e  boundary  between  Walton  aird  Liverpool  is  in  tbe  chapel- 
yard  of  St.  Jameses ;  tbe  cfitircfa  <md  part  of  tbe  church-yard 
stands  in  the  parish  of  Walton,  and  tbe  other  part  of  tbe  church- 
yard is  in  tbe  parish  of  Liverpool:  bot  not  any  corpse  was  ever 
buried  in  Chat  part  of  the  church-yard  which  lies  in  the  parish 
of  Liverpool,  whilst  the  pauper  executed  the  office,  thoogti 
corpses  have  been  buried  tbere  since.  The  inhabitants  of  £t« 
verpool,  seat-holders  and  others,  constantly  attend  tbe  church  of 
St.  Jame$*s,  m  proportion  of  fifty  to  one  of  any  other  pariA  or 
place. 

Law  was  to  have  argued  in  impport  of  the  order  of  Sessions : 
but  the  Coun  desired 

Bearcroft  and  Alanly,  contra,  to  begin.  They  admitted  tbat 
the  office  of  sexton  was  such  as  would  entitle  the  person  exe- 
cuting it  to  a  settlement ;  bot  contended  imder  the  words  of 
tbe  S  W.Sf  M.  c.  \l»  s.  6.  that  tbe  office  must  be  executed 
in  the  town  or  placci  hi  order  to  give  a  satlleHieiit    But  here 

he 
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be  was  chosen  sexton  to  the  chapel  of  St.  James,  which  stands         1789. 
10  the  parish  of  Wabon ;  and  it  appears  that  he  never  executed         — - 
moj  part  of  the  office  in  Liverpool.    The  executing  of  an  an*      ''^!!!^!!^^ 
niial  office  is  equal  to  giving  notice,  but  the  execution  of  this     Tbe  Inlmbi. 
office  in  Walton  was  no  notice  to  the  parish  of  Liverpool.    The     liv*erp  ^^ 
sexton  is  appointed  to  the  church,  and.  not  to  the  church-yard ; 
foi  it  appears  from  tbe  definition  of  a  sexton,  in  Barnes  Eccl. 
L.  Sexton,  and  Chamb.  Diet,  that  he  is  an  officer  to  take  care 
of  the  vessels,  vestments,  i^c.  belongiug  to  the  church,  and  to. 
attend   the  minister  and  churchwardens  at  church ;    and  this 
office  is  entirely  distinct  from  that  of  a  grave-digger. 

Lord  Kbnyon,  Cb.  J. — There  is  no  doubt  but  that  part  of 
the  office  of  sexton  consists  in  digging  graves  :  this  is  different 
from  that  of  the  sacrist,  which  is  an  office  scarcely  known  since 
tlie  Reformation,  except  in  some  of  the  cathedrals ;  whose  duty 
it  h  to  take  care  of  the  sacred  vestments.  And  it  is  as  clear  that 
the  office  of  sexton  is  a  public  office  within  the  meaning  of  the 
3  W.lf  M.  c.  1 1.  5»  6.  In  this  case  the  church-yard  lies  in  two 
parishes,  and  the  sexton  gained  a  settlement  in  that  in  which  be 
resided. 

Per  curianh,  Older  of  Sessions  confirmed. 


KiNLOCH  and  Another,  Assignees  of  Sandiman  and 

Graham,  Bankrupts,  against  Craig,  Sequestrator  p^-  ^ss.  s.c 
of  Steine. 

THIS  was  an  action  for  money  had  and  received,  tried  be«   A  factor  Bas  do 
fore  Lord  Kent/on,  at  the  Siuings  after  last  Term  at  Guilds   ^^^"^^^ 
iMf  when  a  verdict  was  found  for  the  plaintiffs*     Upon  a  mo-  balance,  unless 
tion  for  a  new  trial,  the  followinjg  facts  appeared,  as  they  were  J^i^'J^  pJJ^l® 
afterwards  stated  by  Mr.  Justice  AMur$t,   in  delivering  the  session.   And 
jidgmeot  of  the  Court.    The  plaintiffs  claimed  as  assignees  of  Ldo^  of^^^^^^^ 
SandimMn  and  Chraiam;  the  defendant  was  the  sequestrator  of  being  consign- 
Sieine  ;  a  sequestratioB  in  Scotland,  being  analogous  to  a  com-  accept  bliu 
msBaios  pf  bankrupt  here.    The  bankruptcies  were  admitted,  drawn  by  the 

rwm,  ^      '  '  .c»«r         o     A     conuignor,  and 

Tka  question  arose  00  a  cargo  of  spirits  sent  by  oteme  from  bcOi-  pay  part  of  the 
Imd  19  London  by  sea.    It  was  proved  that  Steine  used  to  send  JS^eyiirifJland 

feeeesM  Insalvent  befeve  ike  bSs  are  doe,  and  before  the  goods  get  into  Ids  edttol  possession,  tbo 
coMigDor  may  stop  them  in  enmsilif.  [4  Camp.  31.  1B.&P.566.  1  East,  4.  2  East,  teSS.  9t6. 
3  Raft,  97.    7  East,  5.] 

I  4  cargoes 


..•* 


w^ 
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1789*        cargoes  to  Sandiman  and  Graham^  and  drew  bills  on  them  ^hicfa 
they  accepted  in  confidence  of  the  cargoes.     That  they  had 

againtt        IflOOl.  per  annum  in  lieu  of  commission,  and  a  quarter  per  cen/. 

Craig.  commission,  and  5 1  per  cent,  for  money  advanced.  That  bills 
of  lading  were  from  time  to  time  sent,  sometimes  indprsed,  but 
more  generally  not.  When  the  cargo  in  question  arrived,  Sandi^ 
man  and  Co.  were  under  acceptances  for  ^9fiO0l.  on  account  of 
Sleine,  J  ,200/.  of  which  were  for  this  very  cargo :  before  which 
time  they  had  received  the  bill  of  lading  of  this  cargo,  unin- 
dorsed, and  an  invoice  of  the  goods  ;  and  on  15th  February  had 
insured  the  cargo  in  their  own  names  and  at  their  own  expence. 
Ttke  ship  arrived  at  London  on  21st  February,  the  day  after 
Sandiman  and  Graham  had  stopped  payment ;  at  which  time 
the^  told  the  Captain,  on  his  recommending  to  them  to  unload 
immediately,  that  they  did  uot  think  themselves  at  liberty  to 
meddle  with  the  cargo,  as  they  were  bankrupts ;  but  on  the 
8th  of  March  they  paid  the  Captain  six  guineas  in  part  of 
freight.  In  the  middle  of  March,  the  Captain  for  the  first  time 
refused  to  deliver  the  goods  to  Sandiman  and  Co's  assignees.  It 
further  appeared  that  Steine  had  written  to  Sandiman  and  Co. 
to  unload  vihen  the  ship  arrived.  The  bills  which  hud  been 
accepted  by  them  were  not  paid.  Steine  stopped  pnyment  oo 
the  SSd  Ftbruary ;  and  a  sequestration  was  granted  on  the  3d  or 
4(h  March,  under  which  the  sequestrator  stopped  the  goods  and 
sold  them.  Under  these  circumstancea  the  question  arose^ 
H  whether  this  action  was  maintainable  for  the  value  received? 

Erskine,  Law,  and  Wood,  shewed  cause  against  the  rule.    It 

is  a  principle  well  established,  that  a  factor  has  a  lien  on  the 

general  balance  of  his  account  against  his  principal.     Godin  ▼• 

^'  The  London  Assurance  Company,  1  Burr.  494,  and  it  is  a  ma. 

teriai  fact  here,  that  at  the  time  when  these  goods  were  con- 
signed to  Sandiman  and  Graham  from  Steine,  they  were  con- 
siderably in  advance  on  his  account ;  and  consequently  were  en- 
titled to  retain  any  goods  of  their  principal  which  came  into 
their  hands,  for  the  amount  of  their  demand.  And  this  geta 
rid  6{  any  objection  arising  from  the  circumstance  of  the  bill  of 
lading's  not  having  been  indorsed  by  Steine,  because  that  is  onlj 
material  where  the  rights  of  third  persons  are  in  question.  The 
indorsement  of  the  bill  of  lading  is  merely  for  the  security  of 
the  captain  ',  but  here  there  was  abundant  evidence  to  shew,  that 

the 
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the  cargo  was  appropriated  to  answer  the  acceptances  of  Sandi^        1789. 

man  and  Graham ;  the  bill  of  lading  and  invoice  of  the  goods 

were  inclosed  to  them  in  a  letter  from  Steine  consigning  the  ^JT^SS? 
goods  to  them.  And  the  bill  of  lading  being  to  deliver  to  Craig. 
Steine  and  his  assigns  he  or  they  paying  freight  ^  ihe  Captain  by 
receiving  the  freight  acknowledged  the  consignees  to  be  the 
assigns  of  Steine,  The  consignees  have  never  relinquished  their 
right  to  the  goods,  but  have  done  every  act  to  shew  a  disposition 
to  retain  them  :  for  the  payment  of  the  freight  in  part  amounts 
to  taking  possession  of  the  goods  as  much  as  if  they  had  been 
stowed  in  their  warehouse.  The  goods  having  been  insured  by 
tlie  consignf es»  they  might  have  recovered  the  amount  from  the 
Qoderwriters  in  case  of  a  loss,  and  retained  the  money  to  their 
own  use*  At  any  rate  the  consignor's  right  to  stop  the  goods  tn 
transitu  was  done  away/  for  they  had  been  paid  for  by  the  bank* 
rupt's  having  accepted  bills  for  the  amount  of  this  very  <^argo 
drawn  by  Steine:  and  the  holders  of  tliose  bills  may  now  prove 
their  whole  demand  under  the  commission  of  Sandiman  and 
Graham* 

JBearcroft,  Bower,  and  Russel,  in  support  of  the  rulei  con- 
tended, that  this  case  fell  within  the  common  rule,  that  a  con- 
signor may  stop  goods  in  transitu  before  ihey  reach  the  consignee 
in  case  of  the  insolvency  of  the  latter,  because  the  contract  be- 
tween them  is  founded  on  the  presumption  that  the  consignee  is 
able  to  pay  for  them.  Now  here  the  goods  never  got  into  the 
actual  possession  of  the  bankrupts.  So  long  as  they  remained 
io  the  ship  they  must  be  considered  to  be  in  transitu,  A  con- 
structive possession  has  never  been  held  sufficient ;  which  is  a 
complete  answer  to  the  insurance  made  by  the  bankrupts  (which 
was  without  the  knowledge  of  Steine)  and  the  bill  of  lading  and 
invoice  sent  by  Steine,  The  same  observation  applies  to  the 
freight  received  by  the  Captain.  In  no  ev^nt  can  the  payment 
of  a  small  part  of  the  freight  be  considered  as  taking  possession 
of  the  whole  cargo :  and  even  that  part  was  not  till  after  the 
bankruptcy,  and  after  the  bankrupts  themselves  had  declared 
to  the  Captain  that  they  did  not  think  themselves  intitled  to 
meddle  with  the  cargo.  Then  the  next  question  is  whether, 
supposing  the  goods  to  have  been  in  fact  stopped  in  their  pas- 
sage, the  consignor's  right  was  divested  in  equity  and  conscience 
by  the  acceptances  of  the  consigqees  on  account  of  this  cargo. 
Acceptance  of  a  bill  has  never  been  held  equivalent  to  payment, 

because 
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1789.  becaufte  it  bmj  sfterwanh  becotne  of  no  value  io  case  of  the  in. 
aolTency  of  the  acceptoTi  as  in  this  ikistance.  In  such  a  case 
the  drawer  is  most  likely  to  be  resorted  to ;  and  be  may  ulti- 

GaAie.  mately  be  obliged  to  pay  those  very  bills,  which  are  set  up  as  a 
consideration  for  his  losing  the  right  to  stop  in  transUu.  The 
,  drawer's  insolvency  cannot  vary  the  case,  because  his  liability  in 
^inft  of  lait  ttiil  continues.  Acceptances  had  been  given  in 
Lickb0rrow  and  Mason  (ay  and  yet  it  was  not  pretended  that 
tbey  could  divest  the  right,  of  the  consignor.  As  it  is,  the  holders 
of  those  bills  may  prove  the  whole  amount  under  Sieine'*  se* 
questradon :  and  if  any  part  should  be  proved  under  the  com- 
mission of  Sandiman  and  Graham^  Sieine  himself  will  be  liable 
to  make  it  good  notwithstanding  his  certificate. 

I  Cur.  adv.  xmU. 

AsHituftsr,  J.  (b) — Now  delivered  the  opinion  of  the  Court. 
Lord  Kenyan,  having  tried  the  cause,  rather  wishes  to  decline 
giving  any  opinion ;  but  Mr.  J.  Bnller,  and  Mr.  J.  Grose,  con« 
cur  with  me  in  thinking  that  there  ouglit  to  be  a  new  trial ; 
and  then  if  either  party  should  be  dissatisfied  with  our  opinion, 
it  will  be  competent  to  him  to  pot  the  facts  on  the  record  that 
they  may  be  put  in  a  course  of  further  investigation.    Tbe 
position  laid  down,  that,  as  between  consignor  and  factor,  tbe 
latter  has  a  lien  on  all  consignments  for  the  general  balance,  is 
certainly  tme :  but  it  must  be  understood  with  this  restriction, 
Aat  he  has  obtained  a  possession  of  the  cargo.   That  the  factors 
in  this  case  have  no  transfer  by  iwiorsement  is  admitted :  but  it 
is  contended  that  tbe  consignor  has  no  right  to  stop  the  goods  in 
transHu  where  the  value  of  them  has  been  paid«    I  admit  the 
position  to  be  true  as  between  cdasignor  and  consignee;  but  the 
facts  of  the  case  do  not  admit  of  tbe  application  of  it ;  for  they 
have  not  been  paid  for ;  and  there  is  a  great  difference  between 
payment  and  a  liahilityio  fay*    In  every  instance  where  goods 
are  sent  tn  the  way  of  sale,  the  party  to  whom  they  are  sent  is 
liable  to  pay,  but  till  he  has  paid,  in  case  of  his  failure,  the 
owner  may  stop  them  in  transitu.    When  payment  has  been 
made,  the  sale  is  complete,  and  the  doctrine  of  Ikn  is  out  of  the 
question.    But  this  is  not  a  case  of  sale,  for  the  goods  were  sent 
to  Sandiman  and  Gncdiam  as  factors.    And  I  do  not  know  of  any 
case  which  goes  the  length  it  saying  that  tbe  factor  has  a  lien 

(a)  jiMe,  t  vol.  §5.  (5)  Abs.  I^ord  Kiiiyoa. 

till 
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till  be  bu  obtftttoed  the  pouenioil  of  the  thidg,  which  it  the  ob- 
ject of  the  lien.    When  he  hts  got  the  ponessioo,  the  goods  are 
li  phdge^  ind  fbe  principal  shall  not  take  it  out  of  his  hands  till 
be  paja  bi«i  his  due.      But  it  has  been  contended   that  by 
pajing  part  of  the  freight,  he  obtained  a  constructive  posses* 
aion ;  but  that  cannot  be  inferred  from  the  act.     He  paid  the 
moaej  in  quality  of  factor :  ihefefore  bare  payment  of  a  small 
put  of  the  freight  cannot  be  considered  as  taking  possession 
of  the  caigicK     If  it  werie  to  be  so  considered,  the  payment  of 
die  part  of  the  freight  would   be  a  direct  fraud ;   for  it  waa 
Dot  paid  till  the  day  after  be  had  stopped  payment ;  and  the  law 
would  never  construe  that  which  was  in  itself  a  fraud  to  vest  a 
poaseasion.     But  if  the  captain  had  in  fact  delivered  the  goods, 
be  most  have  delivered  the  goods  to   him    in   (he  quality  of 
factor.      He  had  no  right  to  deliver  them  to  him  as  owner, 
without  an  indorsement  of  the  bill  of  lading.    If,  indeed,  San- 
JSman  and  Co.  had  once  got  the  possession,  then  they  might  have 
insisted  on  their  lien.    The  doctrine  of  liens  ought  to  be  go- 
verned by  equitable  principles.     Here  it  is  true  that  one  party 
or  the  other  must  sustain  a  hardship ;  but  where  equity  is  equal 
die  law  roust  prevail.     And  the  consignor's  sequestrator  has  a 
better,  right  to  say  that  it  is  not  equitable  that  Steine*s  effecta 
should  be  liable  to  pay  the  creditors  of  Sandman  and  Graham 
to  the  full  amount  of  the  acceptance,  when  possibly  not  a  fourth 
part  may  be  paid,  and  Steine*s  effects  must  pay  the  rest,  than 
Sandiman  and  GrahanC%  creditors  have  to  say,  that  it  is  hard 
that  his  effects  should  be  diminished  by  paying  one-fourth  of  his 
acceptances.  Rule  absolute  (a). 

(a)  Vid,  Tooki  v.  HoUmgworth^  pott.  5  vol  215. 


1789- 


Penny  against  Harvey. 

ON  a  rule  to  shew  caaat  why  the  judgment  of  noii^p^M 
should  not  be  set  aside  for  irregularity ;  the  mly  questioa 
was,  wbethier  judgment  of  nan^oi  fcr  not  declaring  before  the 
end  of  the  following  term  after  appearance  can  be  signed,  if  a 
declaration  be  in  fact  filed  before  judgment  of  non-pros,  and 
within  the  year. 

tion 

The 


Fa.  9th. 

If  defendant 
do  not  sign 
judgment  of 
non-pros  for 
want  of  a  de- 
cUimtion  witli- 
in  two  terms, 
plaintiff  may 
nleadedara- 
witliin  tbe  year. 
[aT.IL7.] 


,1£4  CASES  IN  HILARY  TERM 


1789-  The  Courts  on  the  authority  cf  Worley  v.  Lee  {a)  held  the 

-  jadgment  to  be  irregular,  and  made  the 

^^^  Rule  absolute  (ft). 

Hartev.  Wiglejf  in  support  of  the  rule.     Bearcroft  against  it. 

(a)  Ante,  t  vol.  llSf.  (6)  Fid.  1^  AfMf.  217.    3  jBuit.  145f . 


^»*9t      '   RucKER  and  Another  against  Hannay,  Bart. 

The  defendant  ^  I  ^HE  defendant  in  this  action,  "which  y92L^  assumpsit,  having 
meral  itsae  obtained  an  order  for  time  to  plead  on  the  terms  of  plead- 

and  the  statnte  iog  issuahlj,  pleaded  the  general  issue  and  the  statute  of  limita- 
after  an  order  tions.  A  rule  was  obtained  in  last  Michaelmas  Term^  to  shew 
for^e  to  cause  why  the  last  of  the  pleas  should  not  be  set  aside,  on  the 
[iB,4^P.2S8.]  authority  of  Stadholme  v.  Hodgson,  ante,  2  vol.  390.    On  cause 

shewn,  it  was  said,  that  the  statute  of  limitations  was  considered 
in  the  Court  of  Common  Pleas  as  an  issuable  plea  within  the 
meaning  of  the  order. 

The  Court  ordered  this  case  to  stand  over  till  this  Term,  for  the 
purpose  of  consulting  with  the  other  Judges,  in  order  that  some 
geocral  rule  might  be  laid  down  for  all  the  Courts,  for  the  sake 
of  consistency.  And  Lord  Kenyon  now  said  that,  though  they 
-  had  had  no  opportunity  of  consulting  with  the  rest  of  the  Judges 
on  the  subject;  this  Court  was  of  opinion,  that  the  defendant 
was  not  precluded  from  pleading  the  statute  of  limitations  after 
an  order  for  time  to  plead.  That  the  Court  of  Common  Pleas 
had  always  so  considered  it^  and  that  in  many  cases  it  was  a  veiy 
fair  plea. 

This  rule  was  therefore  discharged. 

Another  rule  was  then  obtained  on  the  special  circumstances  of 
V  this  case,  to  shew  cause  why  the  plea  of  the  statute  of  limitations 

should  not  be  expunged,  which  was  discharged,  after  cause 
shewn,  on  the  last  day  of  the  Term ;  the  defendant  agreeing  to 
strike  out  the  plea  of  the  general  issue. 

Walton  for  the  plaintiffs^  Bearcroft  and  Wood  for  the  de- 
fendant. 
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Allen,  Administrator  of  Thomas  Priestman,  other-  ^^^^ 
wise  Handy,  against  Dundas.  ^«f  io*i- 

THIS  was  an  action  on  the  case  for  money  had  and  re-  PaymeDtef 
ceived  to  the  use  of  the  intestate,  and  to  the  use  of  the  SScotor  iSo 
plaintiff  as  administrator :  to  which  the  defendant  pleaded  the  has  obtained 
general  issue.     And  on  the  trial  a  special  verdict  was  found,  ^'[!Ld^uus  a 
stating  in  substance  as  follows.     The  defendant,  as  treasurer  of  discharge  to  the 
the  navy,    was   indebted   to  the   intestate  in   his  lifetime   in  intestate  not- 
58/.  13s.  6cf.  for  money  had  and  received  to  his  use.    Priest'  J[***'**^*'HL 
man  died  on  the  ^d  of  Jutie  1784 :  on  the  ISth  of  Jugust  1785,  aftennuds  de- 
one  Robert  Brown  proved  in  the  Prerogative  Court  of  the  Arch*  ^^^nnH,""! 
bishop  of  Canterbury,  a  forged  paper  writing,  dated  the  18th  of  be  granted  to 
May  1784,  purporting  to  be  (he  last  will  of  Priestmauj  other-  ^^{'Jj^**^ 
wise  Handy;  whereby  he  was  supposed  to  have  appointed  Brown  probate,  as' 
ibe  sole  executor  thereof;  and  a  probate  of  that  supposed  will  „2^*,^ 
issued  in  due  form  of  law,  under  the  seal  of  that  court,  on  the  peided,  canaoc 
same  day,  in  favour  of  Brawn.    The  defendant,  not  knowing  ^the^u«^oral 
the  will  to  have  been  forged,  and  believing  Brown  to  be  the  courts, 
rightful  executor,  on  Brown^s  request  paid  him  5Sl.  I3s.  6d.    ^^    .  S^  J 
being  the  whole  balance  then  due  from  the  defendant  to  Priest* 
man.  On  the  ^  1st  of  July  1787,  Brown  was  called  by  citation, 
at  the  suit  of  John  Priestman  the  father,  and  next  of  kin  of  the 
deceased,  in  the  Prerogative  Court  of  the  Archbishop  of  Canr 
terbury^  touching  the  validity  of  such  supposed  will ;  and  such 
proceedings  were  thereupon  had  in  that  court,  that  the  will  and 
probate  were  declared  null  and  void ;  that  Thomas  Priestman 
died  intestate ;  and  that  John  Priestman  the  father  was  his  next 
of  kin.     And  on  the  31st  of  March  1788,  letters  of  administra* 
tion  of  the  goods,  i^c.  of  Thomas  Priestman  were  granted  by 
diat  Court  in  due  form  of  law  to  the  plaintiff,  as  attorney  of 
John  Priestman.     But  whether,  S^c. 

Shepherd,  for  the  plaintiff,  contended  that  the  payment  to 
Brown  the  executor  was  no  answer  to  the  present  action.  The 
plaintiff,  being  entitled  to  all  the  property  which  belonged  to 
the  intestate  at  the  time  of  his  death,  may  recover  in  an  action 
any  debts  which  have  not  been  paid  either  to  him  or  to  some 
person  legally  authorized  by  him :  but  here  Brown  was  not  au« 
Ifaorized  to  receive  the  debt  from  the  defendant.   If  the  probate 

had 
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1769*       had  Dot  existed,  it  would  have  been  a  payment  by  mistake,  and 

then  the  defendant  might  have  recovered  it  back  again  from 

^n^^^  Brawn.  And  the  probate  cannot  mak^  any  difference  ^s  to  thia 
DuanAs.  plaintiff,  wha  is  the  rightful  admipistrator ;  for  it  is  stated  in 
the  case,  that  the  will,  under  which  alone  an  executor  derives  his 
power,  was  forged.  The  probate  gives  no  authority  to  an  ex- 
ecutor, it  is  only  evidence  of  his  right.  And  the  groiling  of  pro- 
bate is  not  a  judicial,  but  a  ministerial  act ;  and  this  Court  will 
.  by  mandatmis  compel  the  Ecclesiastical  Court  to  grant  a  probat*. 
Gilb*  Eq.  Cas.  fi08.  But  even  if  it  were  a  judicial  act,  still  it 
is  done  ex  parte;  and  as  the  plaintiff  had  no  opportunity  of 
being  heard  in  the  Ecclesiaslical  Court  before  the  probate  was 
granted  he  cannot  be  concluded  by  it.  Aki  executor,  acting 
under  a  probate,  is  not  like  an  administrator  acting  under  tbe 
ordinary ;  for  the  ordinary  oMikes  an  administrator,  but  not  an 
eaecutor.  And  though  it  was  held  in  JR.  v.  Vincent  (a),  that 
the  prisoner  cqqld  not  be  convicted  of  forging  the  will  during 
Ibe  evistenoe  of  the  probate  of  it ;  yet  that  decision  has  been 
since  impeached  in  JT.  v.  Goodrwk  (i),  by  the  opinion  of  all 
tbe  Judges.  [j4shhursi,  J.*^It  was  the  opinion  of  the  Judgta 
in  that  case,  that  the  trial  should  be  postponed  till  the  Eccle* 
siastical  Court  had  determined  upon  the  validity  of  the  pro- 
bate.] Supposing  that  Priutman  was  not  dead,  and  that  on  his 
return  from  abroad  he  had  found  that  his  wages  had  been  paid 
to  his  executor  under  a  forged  will;  such  a  payment  would 
have  been  no  answer  to  an  action  brought  by  bim.  So  if  be 
bad  made  two  wills^  and  the  executor  appointed  by  the  first 
bad  proved  it  and  received  this  debt  before  the  second  was  dis^ 
covered ;  the  executor  of  the  second  might  have  recovered  it 
again  firom  the  defendant,  who  would  have  had  his  remedy 
over  against  the  first  executor.  This  was  expressly  determined 
in  Greves  v.  Weighamijc),  by  the  advice  of  all  the  Judges.  Now 
the  only  difference  between  that  and  the  present  case  is,  ibat 
there  the  debtor  of  the  testator  had  his  remedy  against  the  first 
executor ;  but  here  the  defendant  has  no  remedy  over,  on  amount 
of  the  forgery ;  however,  that  proceeds  on  a  different  ground^ 
namely,  that  the  civil  remedy  is  merged  in  the  felony.  The 
case  in  Ro.  Ahr.  is  expressly  recognized  and  confirmed  in  Com. 
Mep.  162.  by  Treby^  Ch.  J.  who  added,  that  the  probate  of  a 
will  gives  no  authority  to  an  executor;  and  if  he  be  not  th^ 

(•)  1  Str.  481.        (*)  O.  BmUy,  1784.       (c)  X  lU.  Abr.  919,    D.  f. 

rightful 
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rightful  eiccutor,  be  has  no  authority.    (In  answer  to  a  ques-        1789. 
tion  from  the  Court,  it  was  acknowledged  that  the  traverse  in  ■ 

that  case,  namely^  that  the  testator  made  a  will  by  which  jt.  B.        ^^^ 
was  appointed  executor,  could  not  be  supported.)    The  pay*      DuNDAt. 
ment  to  the  executor  in  this  case  may  be  compared  to  that  by 
a  banker  under  a  forged  power  of  attorney,  or  a  forged  bill  or 
bond,  which  has  never  been  considered  as  a  discharge  to  the 
banker,  in  Cheap  mnd  Another  v.  HarUy  and  Drummond,  a  few   [t  Camp,  is.] 
yaus  ago  at  the  sittings  here ;  the  defendants,  who  had  a  house 
IB  Amarica  as  well  as  in  London^  drew  two  bills  of  exchange 
there,  tbe  first  and  second  of  the  same  tenor  and  date  on  their 
houee  here,   payable  to  the   plaintiffs;    one   of   them   being 
leal  came  into  the  hands  of  a  third  person,  who  forged  an  in- 
dortemcntof  the  payees,  and  received  the  amount  of  it  from  the 
<iefen€hmts  here ;  and  afterwards  the  real  payees  brought  their 
acCioB  (a)  upon  the  other  bill,  and  recovered.     If  it  be  held  that 
die  pkiatiff  in  this  action  be  not  entitled  to  recover,  it  will  be 
productive  of  many  inconveniences,  since  it  will  induce  lesa 
care  aad  attention  on  tbe  part  of  the  testatoi^s  debtor  in  ez- 
Msiaing  the  title  of  the  supposed  executor,  and  the  r^htful 
executor  will  in  many  instances  be  defrauded,  without  any 
neglect  on  his  part.    And  here,  as  one  of  two  innocent  per- 
must  sufliMr,  the  lose  ought  to  be  borne  by  him  who  paid  the 
under  a  void  authority. 
Baldmn,  for  the  defendant.    The  case  of  payment  under  a 
forged  bill,  or  bond,  is  not  applicable  to  the  present ;  because 
there  the  instrument  is  produced  to  the  debtor,  who  is  bound  to 
know  vrbe^er  ^  not  it  is  the  hand-writing  of  the  party :  but  in 
sndi  m  ease  as  the  present  only  the  probate  is  produced,  the  au- 
thority of  which  the  debtor  cannot  controvert.     The  probate,  as 
long  as  it  remains  unrepealed,  is  conclusive  to  the  whole  world. 
And  even  in  criminal  pretseentions,  a  prisoner  cannot  be  con* 
videdof  forging  a  will,  if  the  Ecclesiastical  Court  has  granted  a 
ppobate,  which  is  not  vacated  before  the  trial.   And  the  case  in 
1  Sira,  481.  has  never  been  contradicted;  ^'  if  they  shew  a 
'^  piobate  under  the  band  of  the  ordinary,  they  cannot  prove 
''  io  evidence  that  the  wHl  was  forged."  Oilb.  Eq.  Cas.  9Xfl* 
^  If  the  same  ordinary  ceitify  contrary  to  the  probate,  the  cer* 
^  tiicate  shall  not  be  given  in  evidence.''    Palm,  163.    ^  Where 
**  the  ordinary  revokes  letters  of  administration,  and  then  grants 

(c)  Cor.  BuUer^  J. 

"  Other 
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1789*        '^  other  letters  of  admiaistntion  to  anotker;  the  mesne  acts  doiitf 
— '        <<  by  the  first  administrator  shall  be  valid.''     Bro,  Abr.Admini* 
lyoJMft       strator,  pL  $3,     Now  there  can  be  no  material  difference  Vfhe-^ 
PcNUAs.      tber  the  party  claim  as  executor  or  administrator.    In  the  case 
in  ComynSf  a  distinction  was  taken  between  a  repeal  of  admini- 
stration on  a  citation  and  on  appeal :  if  upon  appeal,  which 
suspends  the  administration,  all  acts  after  such  suspension  are 
void :  if  upon  citation,  all  the  acts  of  the  adminbtrator  till  the 
repeal  are  good.     6  Co.  18.  b.      1  Lev.  158.     2  Lev.  90. 
Moor,   396.     Finch.  40.     And  this  distinguishes  the  case  in 
Comym  from  the  present ;  for  there  the  probate  was  annulled 
upon  an  appeal,  here  upon  a  citation,  when  all  the  acts  before 
^     the  repeal  are  valid.    With  respect  to  the  argument  of  inconve- 
nience,  it  operates  more  strongly  in  favour  of  the  defendant,  who 
has  been  guilty  of  no  neglect,  and  who  could  not  question  the 
authority  of  the  probate,  then  against  him  :  for  if  an  action  had 
been  brought  against  him  by  the  executor,  during  the  existence 
of  the  will,  he  could  have  made  no  defence  to  it. 

Shepherd,  in  reply.  The  cases  cited  of  payments  to  admini- 
strators are  not  like  the  present,  which  was  a  payment  to  an 
executor.  For  in  those  the  ordmary  has  a  right  to  appoint 
the  administrator;  and  having  appointed  him,  all  acts  done 
under  the  letters  of  dministration  ought  to  be  protected :  but 
the  ordinary  cannot  appoint  an  executor ;  and  as  he  derives  bis 
authority  solely  under  the  will,  no  payment  to  him  under  a 
void  will  ought  to  be  protected.  And  if  the  executor  bad  en- 
forced payment  by  a  suit  at  law,  perhaps  the  payment  under  a 
judgment  of  a  <:ourt  of  law  could  not  have  been  questioned :  but 
this  was  a  voluntary  payment.  And  in  Foster  v.  Allanson  (a), 
where  the  plaintiff  had  committed  an  act  of  bankruptcy,  though 
no  commission  was  taken  out,  and  the  defendant  insisted  that, 
as  he  had  notice  of  the  act  of  bankruptcy,  he  was  not  war- 
ranted in  paying  the  plaintiff,  because  he  should  be  answerable 
to  the  assignees,  when  a  commission  should  be  sued  out ;  a  dif- 
ference was  taken  between  voluntary  payments,  and  such  as 
were  enforced  by  the  coercion  and  judgment  of  a  court  of  law. 
And  if  an  action  be  brought  by  an  executor,  and  the  defendant 
entertain  any  suspicion  that  the  will  has  been  forged,  he  may 
file  a  bill  in  equity  for  an  injunction  till  that  question  be  deter* 
mined  in  the  Ecclesiastical  Court. 

(a)  Anti,  S  YQl  i79. 

ASHHURST; 
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AsHHURST,  J.  (a)— I  am  of  opinion  that  the  plaintiff  has  no         178^. 
jht  to  call  on  the  defendant  to  pay  this  money  a  second  time,.        — 
which  was  paid  to  a  person  who  had  at  that  time  a  legal  atilho-        Allew 
lily  to  receive  it.     It  is  admitted,  that  if  he  had  made  this  pay-       Dundai. 
ment  under  the  coercion  of  a  suit  in  a  Court  of  Law,  he. would 
hMve  been  protected  against  any  other  demand  for  it :  but  I  think 
that  makes  no  difference.     For  as  the  party  to  whom  the  pay- 
ment was  made  had  such  authority  as  could  not  be  questioned 
at  the  time,  and  such  as  a  Court  of  Law  would  have  been  bound 
to  enforce,  the  defendant  was  not  obliged  to  wait  for  a  suit,  when 
he  knew  that  no  defence  could  be  made  to  it :  this  therefore 
cannot  be  called  a  voluntary  payment.     This  is  different  from 
payments  under  forged  bonds  or  bills  of  exchange ;  for  there 
the  party  is  to  exercise  his  own  judgment,  and  acts  at  his  peril: 
a  payment  in  such  a  case  is  a  voluntary  act,  tliough  perhaps  the 
party  is  not  guilty  of  any  negligence  in  point  of  fact.     But  here 
the  defendant  acted  under  the  authority  of  a  Court  of  Law ;  every 
person  is  bound  to  pay  deference  to  a  judicial  act  of  a  court 
having  competent  jurisdiction.     Here  the  Spiritual  Court  had 
jurisdiction  over  the  subject  matter;  and  every  person  was  bound 
to  give  credit  to  the  probate  till  it  was  vacated.     The  case  of  a 
probate  of  a  supposed  will  during  the  life  of  the  par<y  may  be 
distinguished  from  the  present;  because  during  his  life  the  Ec- 
clesiastical Court  has  no  jurisdiction,  nor  can  they  inquire  who  is 
hn  representative ;  but  when  the  party  is  dead,  it  is  within  their 
jurisdiction.     Besides,  the  distinction  taken  by  the  delenc^ant's 
counsel  between  cases  where  a  will  is  set  aside  on  art  appeal, 
or  on  a  citation,  seems  to  have  some  foundation :  in  the  former 
the  original  sentence  is  as  if  it  had  never  existed ;  in  the  latter, 
the  will  is  only  repealed,  and  all  acts  under  it  till  the  repeal  are 
good.     But  the  foundation  of  my  opinion  is,  that  every  person 
is  bound  by  the  judicial  acts  of  a  court  having  competent  autho- 
rity: and  during  the  existence  of  such  judicial  act,  the  law  will 
protect  every  person  obeying  it. 

BoLLER,  J. — The  first  question  to  be  considered  is,  What  is 
flie  effect  of  a  probate  ?  it  has  been  contended  by  the  plain tiff*s 
coonsel,  first,  that  it  is  not  a  judicial  act;  and,  2dly,  that  it  is 
not  conclusive.  But  I  am  most  clearly  of  opinion  that  it  is  a 
judicial  act ;  for  the  Ecclesiastical  Court  may  hear  and  examine 
the  parties  on  the  different  sides,  whether  a  will  be  or  be  not 

(a)  Ab$.  Lord  lEmytii,  Ch.  J. 

Vol.  III.  K  pro- 
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1789-        properly  made;  that  is  the  only  Court  which  can  pronounce 

iivhether  or  not  the  will  be  good.     And  the  Courts  of  Common 

vaifut  I^^  have  no  jurisdiction  over  the  subject.  Secondly^  The  pro- 
DuKDAa*  bate  is  conclusive  till  it  be  repealed  :  and  no  Court  of  Common 
Law  can  admit  evidence  to  impeach  it  (a).  Then  this  case  was 
compared  to  a  probate  of  a  supposed  will  of  a  living  person ;  but 
in  such  a  case  the  Ecclesiastical  Court  have  no  jurisdiction,  and 
the  .probate  can  have  no  effect:  their  jurisdiction  is  only  to 
grant  probates  of  the  wills  of  dead  persons.  The  distinction  in 
this  respect  is  this;  if  they  have  jurisdiction,  their  sentence^  as 
long  as  it  stands  unrepealed,  shall  avail  in  all  other  places :  but 
where  they  have  no  jurisdiction,  their  whole  proceedings  are  a 
nullity.  As  to  the  case  in  Com.  ]50.|  I  think  it  carries  its 
own  death  wound  on  the  face  of  it.  It  is  an  anonymous  case, 
and  is  said  to  have  been  determined  on  the  5th  of  Ann.  In  the 
replication  in  that  case,  there  is  a  traverse  that  the  testator  made 
such  will  by  which  A.  B.  was  appointed  executor.  It  is  rightly 
admitted  that  such  a  traverse  cannot  be  supported.  The  Courts 
of  Common  Law  cannot  try  whether  it  be  a  good  will  or  not,  for 
that  depends  on  ecclesiastical  law.  The  Chief  Justice,  in  giving 
the  judgment  of  the  Court,  begins  with  giving  as  his  reasons, 
. ''  that  an  executor  derives  all  his  authority  from  the  testator 
**  himself;  and  that  he  of  himself,  as  being  executor,  without 
*^  any  thing  more,  has  the  power  of  disposing  of  the  testator's 
''  estate.  True  it  is,  before  an  action  brought  a  probate  is  ne- 
**  cessary,  but  that  is  only  requisite  to  ascertain  the  Court  that 
**  the  plaintiff  is  executor."  From  this  admission  it  appears  that 
there  are  no  means  of  ascertaining  who  is  executor  but  by  apply- 
ing to  the  Ecclesiastical  Court  for  a  probate  :  so  that  the  reasoo 
destroys  itself.  Then  he  proceeds  to  point  out  the  difference 
between  a  citation  and  an  appeal.  Now  if  that  distinction  extend 
to  the  case  of  executors  as  well  as  administrators,  it  will  decide 
the  present  case.  But  he  goes  on  to  add  in  that  case,  **  but  it  is 
**  otherwise  in  the  case  of  an  executor ;  for  the  probate  of  the 
''  will  gives  no  authorityat  all  to  him."  In  (hat  I  differ  from  him; 
because  an  executor  has  an  authority  which  a  Court  of  Common 
Law  cannot  dispute.  The  Chief  Justice  afterwards  goes  on  to 
say,  **  that  that  case  was  not  like  the  case  of  an  officer  who 
''  officiated  without  legal  authority,  as  the  deputy  of  the 
'^  deputy  of  a   steward,  Sfc. ;   for  rightful  acts  done   by  him 

(a)  Vid.  Kmkk  v«  BnaubHf  t  Eq.  Cm.  Akr.  421.  pi  4. ;  and  3  £f#.  P.  C.  358 

f366. 

it 
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•*  arc  good,  for  he  is  an  officer  de  facto,  and  in  llie  imme^        1 789. 

"  diate  and  open  execution  of  his  office.    And  ihe  parties  did         • 

"  not  know  whether  he  had  authority  or  not."    That  is  just  the        Ir"^ 
present  case;  for  here  there  was  an  executor  £2eyac/o,  who  had      Dundas. 
obtained  a  probate ;  and  the  defendant  neither  knew  or  could 
tell  whether  he  was  rightful  executor  or  not,  further  than  he  was 
informed  by  the  probate,  which  he  could  not  dispute.     Then 
the  Chief  Justice  resorts  to  the  argument  of  inconvenience,  if  a 
tortious  executor  should  be  permitted  to  dispose  of  the  right  and 
interest  of  a  rightful  executor.     But  I  think  that  the  inconve- 
nience is  clearly  the  other  way ;  because,  if  there  be  a  rightful 
executor,  and  he  does  not  come  forward,  he  is  guilty  of  laches. 
Suppose  such  an  one  were  to  lay  by  for  a  number  of  years,  and 
ID  the  mean  time  all  the  debts  were  to  be  collected  by  another 
person  who  had  obtained  a  probate  as  executor :  those  payments 
ought  to  be  protected ;  for  during  all  that  time  the  debtors  could 
not  controvert  his  authority ;  and  it  is  admitted  that  if  actions 
had  been  brought  in  such  cases,  the  debtors  could  not  have 
made  any  defence.     Another  thing  to  be  observed  in  the  case  in 
Comyns  is,  that  it  was  decided  on  the  authority  of  a  case  in  IZo. 
^&r.  919.  which  is  there  said  was  never  denied.     From  that 
circorostance  I  am  inclined  to  think  it  passed  without  much 
consideration ;  for  the  doctrine  in  Ro,  Abr.  is  contradicted  in 
2  Lev.  90.  and  1  Lev.  158.  and  236.    In  the  last  of  those  cases, 
the  objection  was  first  made  at  J^isi  Prius :  but  the  point  was 
reserved  for  the  opinion  of  the  Court  on  a  case  (which  shews  that 
the  practice  of  granting  cases  is  not  of  very  modern  date,  for 
that  was  in  Charles  the  Second's  time) ;  and  it  was  there  resolved 
by  the  Court  that,  on  the  plea  of  7ie  unques  executor,  evidence 
ffl%ht  be  given  that  the  seal  of  the  ordinary  was  forged,  or  that 
there  were  bona  notabilia ;  for  they  confess  and  avoid  the  seal. 
Bat  they  also  held  that  evidence,  that  another,  and  not  the  plain- 
tiff, was  executor,  or  that  the  testator  was  non  compos  mentis,  or 
diat  the  will  was  forged,  could  not  be  admitted ;  for  that  would 
be  to  falsify  the  proceedings  of  the  ordinary  in  cases  of  which  he 
■judge.   It  seems  therefore  strange  that  the  Chief  Justice  should 
luiYe  said  in  that  case  that  the  case  in  Ro.  Abr.  had  never  been 
doubted  ;    because  these  cases  determined  the  reverse  of  the 
doctnne  there  contained.    Then  as  to  the  traverse  in  the  case  in 
CiMijfns,  it  is  impossible  to  support  it.  The  Chief  Justice  says, 
that  '*  the  traverse  is  good ;  for  whether  a  will  or  no  will  is  a 

K  2  *'  question- 
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1789.  "  question  triable  by  a  jury;  and  the  reason  is,  because  the  Spirt- 
""~^  "  tual  Court  had  not  the  original  jurisdiction  of  the  probate  of 
agaiiat  '*  wiUs,  and  because  as  to  trial  the  Temporal  Courts  have  quasi  a 
DuNUAs.  a  concurrent  jurisdiction."  Now  this  reason  undoubtedly  fails. 
The  concluding  reason  there  given  is,  "  thai  the  probate  of  a 
"  will  conclddes  a  person  from  saying  there  was  no  such  will ; 
"  but  notwithstanding  this  matter  may  be  brought  to  trial ;  for 
''  the  producing  a  will  under  probate  is  only  evidence  that  there 
''  was  such  a  will.  And  though  it  is  evidence  of  so  strong  a  na* 
''  ture  that  no  evidence  shall  be  admitted  against  it,  yet  to  plead 
^'  that  such  a  trial  was  proved  is  no  reason  why  this  matter  should 
'*  not  be  tried."  This  reason  is  directly  contradictory  to  itself; 
for^  first,  he  says  that  the  probate  is  only  evidence  of  the  will^ 
and  that  it  may  be  tried ;  and  yet  he  adds,  tl>at  it  is  conclusive^ 
and  that  no  evidence  can  be  admitted  against  it.  Therefore  I 
think  this  case  is  destructive  of  itself.  Another  head  of  argu- 
ment by  the  plaint iflTs  counsel  was,  that  the  payment  in  this  case 
under  the  probate  wtis  not  a  compulsory  one,  and  a  case  of  bank- 
ruptcy was  alluded  to.  But  a  determination  on  the  bankrupt  laws 
cannot  govern  the  Court  in  deciding  this  question.  Those  Cases 
turn  on  a  fraudulent  preference  given  to  one  creditor  over  an- 
other :  but  even  there  the  Courts  have  never  proceeded  on  the 
idea  that  a  judgment  is  necessary  to  enforce  payment ;  a  threat 
is  sufficient.  And  the  question  in  those  cases  is,  whether  the 
payment  under  the*circumstances  be  fair,  or  with  a  view  to  de- 
fraud the  rest  of  the  creditors. 

Grose,  /. — No  doubt 'could  ever  have  been  entertained  on. 
this  subject,  had  it  not  been  for  the  case  in  Ro,  Ahr.  and 
Comyns;  which  struck  me  at  first  as  being  very  strong  cases  to 
the  point  for  which  they  were  cited :  but  I  am  satisfied,  by 
what  has  been  said  by  my  brother  Buller,  that  they  cannot  be 
law.  The  case  in  Comyns  seems  to  be  grounded  on  a  false  prin- 
ciple, namely,  that  the  probate  of  a  will  gives  no  authority  to 
the  executor.  But  I  think  it  does,  and  so  much  so  that  it  can- 
not be  traversed  or  denied.  Gilb.  Eg.  Cas.  207,  8.  Then  the 
payment  to  the  executor  in  this  case  was  made  under  the  judi* 
cial  act  of  a  Court  having  competent  jurisdiction  on  the  subject, 
which  could  not  be  disputed.  And  therefore  it  is  not  like  a  pay- 
ment under  a  forged  bill  of  exchange  or  bond,  for  this  was  made 
under  the  authority  of  the  probate,  and  not  of  the  will.  It 
lias  been  said  that  there  is  a  difference  between  a  repeal  of  lettera 

testamentary 
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testamentary  on  appeal  or  on  citation  :  however  that  may  be,        ]  789. 

die  ground  of  my  opinion  is  that  the  law,  Mrhich  is  founded  on > 

wise  and ^sound  principles,  will  never  compel  any  person  to  pay  a!taiw!t 

m  sum  of  money  a  second  time,  which  he  has  once  paid  under  Dunoai; 
the  sanction  of  a  Court  having  competent  juri:idiction. 

Judgment  for  the  defendant  (a). 

(m)  Vid.  U  Chevalier  v.  Lynck^  Dougl  5d.  Ed.  170.    2  Show.  374.1 

The  King  against  The  Sheriff  of  Middlesex,         f^^^S!' 

AN  attachment  having  been  obtained  against  the  sheriff  of  Amotionfpraii 
Middlesex f  for  not  bringing  in  the  body  in  a  cause  of  Robins  ^e  coarse  o?a 
▼•  Hallt  a  rule  was  afterwards  obtained  to  set  it  aside,  because  the  <^>^>1  *°it  ought 
defendant  in  the  cause  died' before  the  attachment  issued,  though  Crown  side^ 
not  till  after  the  contempt  was  incurred.  Cause  was  shewn  this  *°^  ^®  ™l® 

,  J  *^  '  and  affidavits 

««J»  «na  intiiled  accord- 

The  Court  (a)  were  of  opinion,  that  as  the  sheriff  was  in  con-  ^^^  ^''K 
tempt  before  the  defendant's  death,  the  attachment  was  regu-  nffhas  beeo 
larly  issued.     And  though  the  original  cause  abated  by  his  death,  tempt^  thT"* 
yet  that  was  no  reason  for  setting  aside  the  attachment  against  the  coarseofacivU 
sheriff,  since  he  was  in  contempt  before.  the  defendant 

But  as  the  affidavits  on  both  sides  were  intitled  ^'Robins  ▼•  dies,  an  attach- 
''  Hall^^  and  as  the  rule  was  drawn  up  on  the  cirt/side  of  the  against  tue  she- 
court,  a  doubt  arose  whether  the  proceedmgs  were  properly  in-  nft«*terwa«U 
titled;  and  The  Court  held  them  to  be  irregular;  and  that  a  contempt, 
motion  for  an  attachment  in  the  course  of  a  civil  suit  ought  to 
go  on  the  Crown  side  of  the  court,  and  the  affidavits  intitled 
**  The  King  against  the  person  to  be  attached ;"  because  it  was  not 
a  motion  in  the  cause,  but  arising  out  of  it* 

(«)  Lord  Kmymn  was  absent  on  this  day :  bnt,  on  the  next,  Mr.  J.  Buller  said 
Ihst  he  bad  mentioned  this  matter  to  his  Lordship,  who  agreed  in  opinion  with 
the  rest  of  the  Court. 

(tf)  Vid,  }V9od  r,  Webb,  poat,  253.  ivhcre  this  rule  was  afterwards  explained. 


The  King  against  The  Inhabitants  of  Gwenop.        ^^f^S' 

A  RULE  had  been  obtained  to  shew  cause  why  an  order  of  two  A  husbandman, 
iustices  for  the  removal  of  Geortte  Treverton^  his  wife,  and  J^ho  has  actual- 

•'    .  •     A  *y  •cJ^cd  in  the 

three  children,  from  Penryn  to  Gwenop  both  in  Cornwall,  and  militia,  and  is 

married,  may 
be  reoMived  to  his  place  of  sttUement  before  he  becomes  chargeable  to  the  parish  from  which  he 
ii  reoMyved ;  for  by  26  G.  S.  c.  107.  s.  iSl.  only  those  militia-men  who  exercise  any  trades  are 
irfOBOveable. 

K  3  also 
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also  an  order  of  sessions  confirming  the  same^  should  not  be 
quashed.     The  sessions  had  returned  the  following  case : 

George  Treverton  was  a  married  man,  and  had  a  family,  and  had 
been  drawn  to  serve  in  the  militia  within  the  said  county  in  1778, 
and  was  duly  sworn,  and  served  his  full  three  years  in  actual  ser- 
vice in  the  said  militia;  and  at  the  end  of  that  time  was  discharged. 
His  occupation  was  that  of  a  husbandman,  working  at  daily  wages 
for  the  support  of  himself  and  family;  his  residence  had  been  for 
sbme  years  last  past  in  Penryriy  and  he  had  never  been  chargeable 
thereto ;  and  his  last  legal  settlement  was  in  Gwenop.  He  there- 
fore insisted  that,  having  served  the  said  three  years  in  the  mili- 
tia, he  was  entitled  to  the  privilege  and  benefit  granted  to  militia- 
men under  the  act  of  the  26  Geo.  3.,  and  the  other  statutes  in  that 
case  made,  and  was  therefore  irremovable :  but  the  sessions  con* 
sidered  that  his  was  not  a  trade  within  the  meaning  of  the  statutes. 

Caldecott,  in  support  of  the  order  of  sessions,  was  stopped  by 
the  Court. 

Erskine  and  Plumer,  contra,  contended  that  the  pauper  was 
irremoveable  from  the  parish  of  Penryn  by  virtue  of  the  26  Geo,  3. 
c.  107.  5.  ISl.  which  gives  two  distinct  privileges  to  persons  in 
his  situation  :  1st,  That  every  person,  having  actually  served  in 
the  militia,  and  being  a  married  man,  may  set  up  and  exercise  any 
trade  in  any  town;  and,  2dly,  That  no  such  militia-man  shall  be 
liable  to  be  removed  out  of  any  such  town  until  he  become 
chargeable.  The  second  privilege  is  totally  unconnected  with 
the  first ;  and  the  words  "  no  such  militia-mao"  refer  to  the  de* 
scription  of  the  militia-man  at  the  beginning  of  the  section  who 
shall  be  entitled  to  this  privilege.  So  that  the  only  qualifica- 
tions required  in  a  person  claiming  either  of  these  benefits,  are 
his  having  actually  served  in  the  militia,  and  being  a  married 
man.  The  niijitia-nian,  thus  qualified,  may  take  one  of  these 
privileges  without  the  other.  If  the  second  benefit  intended  to 
be  given  by  the  act  were  not  distinct  from  the  first,  any  militia- 
man, who  intended  to  set  up  any  trade,  might  be  removed  before 
he  could  put  his  design  into  execution.  And  if  such  had  been 
the  intention  of  thie  Legislature,  instead  of  saying  that  every  such 
militia-man  may  set  up,  S^c,  any  trade,  and  shall  not  be  remove- 
able,  they  would  have  said,  every  such  militia-man  having  set  up 
any  trade,  S^c.  shall  be  irremoveable.  This  may  receive  an  ex- 
planation from  the  24  G.  3.  c.  6.  which  enables  soldiers,  S^c.  to  set 
up  any  trade  without  being  liable  to  the  penalties  of  the  5th  Eliz. 
€.  4.  which  enacts  that  such  lEfoldiers,  ^c.  (without  mentioning 

that 
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that  they  are  to  be  of  any  trade)  shall  not  be  removeable  till  they 
become  chargeable.  But  even  if  the  construction  of  that  statute 
were  otherwise^  and  that  it  intended  that  only  those,  who  exer- 
cised trades,  S^c.  should  be  irremovable,  still  as  the  26  Geo,  3. 
is  contradictory  to  it,  and  of  a  later  date,  it  virtually  repeals  the 
former  one.  And  that  the  statute  26  Geo,  3,  intended  to  en- 
large the  privileges  granted  by  the  former  statutes  is  evident  from 
a  review  ot  the  22  Geo,  2,  c,  44. ;  for  that  gave  soldiers  the 
liberty  of  setting  up  trades,  but  this  gives  a  new  and  distinct 
privilege,  namely,  that  of  being  removeable  only  when  charge- 
able. Another  argument  also  arises  in  favor  of  this  construction 
from  considering  the  situation  of  the  persons  drawn  to  serve  in 
the  militia,  who  are  for  the  most  part  husbandmen  and  below 
the  station  of  tradesmen ;  for  this  privilege,  if  it  were  confined 
to  tradesmen,  could  only  be  enjoyed  by  a  small  number  of  the 
militia. 

AsHHURST,  J.  (a). — This  case  seems  to  be  extremely  clea|r 
both  on  the  words  and  the  meaning  of  the  act  of  parliament. 
The  first  act  of  parliament  on  this  subject  is  the  22  Geo.  2. 
c,  44.  which  is  confined  to  mariners  and  soldiers :  And  the 
preamble  of  it  states  that  mariners  and  soldiers  of  different 
trades,  and  apprentices  who  had  not ,  served  their  time,  were 
prohibited  from  setting  up  their  trades  in  corporate  towns,  ^c. 
either  by  reason  of  bye-laws  therein  made ;  or  of  the  5th  EUz» 
c.  4.  Now  that  was  the  inconvenience  intended  to  be  reme- 
died ;  for  which  purpose  it  was  enacted,  that  all  such  mariners 
and  soldiers  might  set  up  their  trades  in  any  town,  notwith* 
standing  those  disabilities.  This  therefore  was  a  proper  iiidul- 
gence  given  to  those  persons  who  were  taken  out  of  their  busi- 
hess  in  order  to  enter  into  his  Majesty's  service.  And  it  is  ob- 
servable, that  the  statute  26  Geo,  3.  c,  lO?.,  upon  which  this 
question  arises,  has  ^n  express  reference  to  the  former  one;  and 
therefore  we  must  suppose  that  the  Legislature  had  in  view  the 
same  inconveniencies  which  were  intended  to  be  remedied  by 
the  22  Geo*  2.  And  this  latter  act  says,  that  every  person  hav- 
ing served  in  the  militia,  ^c.  may  set  up  any  trade  as  freely  and 
with  the  same  provisions,  and  under  the  same  reg^ulations,  as 
any  mariner  or  soldier  could  do  by  virtue  of  the  22  Geo-  2.  And 
that  no  such  militia  man  shall  be  liable  to  be  removed,  ^fc.  This 
act  being  made  in  pari  materii  with  the  22  Geo.  2.  and  expressly 
referring  to  it,  may  be  considered  as  incorporated  with  it; 
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and  that  relates  to  persons  in  trade,  but  not  to  common  la- 
bourers, who  would  DOt  suffer  the  same  incoUvenieDcies  as  the 
former,  for  they  might  easily  find  employment  wherever  they 
might  happen  to  be. 

BuLLERy  J. — if  the  Legislature  had  used  any  words  giving 
these  privileges  generally  to  all  militia-men,  I  should  not  have 
being  inclined  to  confine  the  operation  of  them;  being  of 
opinion,  that  it  would  be  the  wisest  law  that  could  be  made  on 
this  subject,  that  no  person  should  be  removed  till  he  is  actually 
chargeable.  But  as  the  Legislature  has  not  said  so,  we  cannot 
make  the  law.  The  first  argument  is,  that  every  militia-man, 
who  has  actually  served  and  is  married,  is  entitled  to  two 
privileges :  but  that  is  doing  great  violence  to  the  words ;  for 
then  we  must  suppose  that  two-thirds  of  this  clause  in  the  act 
have  uo  meaning.  But  in  considering  the  description  of  the 
persons  intended  to  be  benefited,  every  part  of  the  clause  must 
be  attended  to.  For  the  privilege  given  in  (he  first  part  of 
the  section  is,  that  such  a  militia-man  may  set  up  any  trade  in 
any  town,  8^c.  as  freely,  and  with  the  same  provisions,  and  under 
the  same  regulations,  as  any  mariner  or  soldier  can  do  by  virtue 
of  the  ^2  Geo,  2.  intitled,  *'  an  act  to  enable  such  ofiicers,  S^'c, 
"  to  exercise  trades:**  then  this  statute  goes  on  to  say  that  no  such 
militia-man  shall  be  liable  to  be  removed  out  of  such  town.  The 
word  '*  such"  is  material  in  both  these  places.  The  first  means 
such  persons,  as  have  served,  are  married,  and  have  set  up  trades ; 
the  other  refers  to  the  town  where  they  are  to  exercise  the 
trades,  i  agree  that  a  militia-man  who  has  served,  ^TC  cannot 
be  removed  before  he  has  set  up  the  trade,  if  he  go  there  for 
that  purpose ;  for  he,  who  is  privileged  morando^  is  privileged 
eundo.  This  question  therefore  is  extremely  clear  on  this  act 
of  the  26  Geo.  3.  c.  107.  But  if  it  be*  coupled  with  the 
%t  Geo.  £.  c.  44.,  no  doubt  whatever  can  be  entertained  about 
it ;  for  that  is  expressly  confined  to  persons  exercising  trades. 
The  object  of  that  act  was  to  protect  soldiers,  ^c.  against  the 
5  Eliz.  c.  4.  and  certain  bye-laws  in  particular  towns  :  but  a 
labourer  is  not  a  trader  within  the  statute  of  Elizabeth.  The 
argument  drawn  from  the  24  Geo.  3.  bears  against  the  point  for 
which  it  was  mentioned :  for  if  the  words  of  this  statute 
26  Geo.  3.  be  doubtfuJ,  reference  must  be  made  to  the  24  Geo.  3. 
c.  6.  as  they  are  made  in  pari  materid;  and  by  that  it  appears, 
that  the  soldiers,  S^c.  are  only  irremoveable  during  the  time  they 
^ercise  any  trades. 

Grose, 
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Gbose,  J. — It  is  iDsisted,  that  a  labourer  is  entitled  to  the 
privilege  of  being  irremoveable  until  he  become  chargeable,  if 
be  has  served  in  the  militia  and  is  a  married  man.  But  if  we 
read  the  titles  and  preambles  of  the  three  statutes,  which  are 
made  in  pari  materid,  there  can  be  no  doubt  in  this  question. 
For  they  were  passed  to  enable  persons,  who  have  served  their 
country,  to  set  up  trades  which  they  could  not  do  without  in« 
coning  the  penalties  of  the  5th  of  Eli%.  c.  4.  and  of  bye-laws 
in  certain  towns.  And  my  construction  of  this  last  act,  which 
has  an  express  reference  to  the  2£  Geo.  3.  c.  44.  is  that  all 
militia-men  who  have  actually  served,  and  are  married,  may 
exercise  any  trade  in  any  town  notwithstanding  those  bye-laws, 
and  the  5th  of  Elizabeth.  If  this  were  not  the  intentiou  of  the 
Legislature,  they  would  have  said  that,  "  all  militia-men  who 
^'  have  served  and  are  married,  going  into  any  town,  8^c»  shall  be 
''  irremoveable/'  But  those  are  not  the  words  of  the  statute. 
Therefore  I  have  no  doubt  but  this  pauper  was  removeable,  and 
that  the  order  of  sessions  must  be  confirmed. 

Order  of  Sessions  confirmed. 
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Parker,  qui  tam^  against  Macfarlan. 

IN  an  action  by  a  common  informer  on  the  glove  tax  act  (a)^ 
the  declaration  run  to  the  length  of  300  sheets,  and  the  issue 
money  amounted  lo  1 2/.,  whereupon  the  defendant  moved  the 
Court  that  the  issue  money  might  be  paid  into  Court  to  abide 
the  event,  suggesting  grounds  to  suspect  that  the  action  was 
prosecuted  for  the  issue  money  only,  but  not  swearing  to  merits, 
or  that  he  had  not  incurred  the  penalties. 

The  Court  however  thought  there  could  be  no  objection  in 
permitting  the  issue  money  to  be  paid  into  court. 
Onslow  in  support  of  the  Rule.    Shepherd  contra. 

Rule  absolute  (&)• 

(t)  &5  Gi9.  3.  e.  55. 

{b)  A  role  of  Court  was  afterwards  made  in  HiL  SS  G,  5.  that  na  jadgment 
Aoold  be  signed  for  non-payment  «f  tiie  issue  money.    Post.  6  i^ol.  216. 


Feb,  itth. 

If  tlie  Court 
see  reason  to 
suspect  that  a 
qui  tarn  action 
is  prosecuted 
merely  for  the 
issae  money, 
they  win  on 
motion  permit 
it  to  be  paid 
into  Court  to 
abide  the  event 
of  the  suit 
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J^»^>         SwiNGLEHURST  agoinst  Altham  and  Another. 

hMb^S"^  T  yPON  a  motion  that  the  Master  should  tax  full  costs  upoB 
ferredbyarole  ^^  an  award  for  the  plaintiff,  in  a  cause  which  had  been  re- 
and  thtcoflte*  f'^rred  at  Ntii  Prius,  it  appeared  that  this  was  an  action  of  tres- 
directed  to  pass  for  pulling  down  the  plaintiff's  gate,  and  that  the  declara- 
that  must  be  '  ^^^^  contained  five  counts^  the  fourth  and  last  of  which  also  in- 
tS  w**i""**°  eluded  an  assault  upon  the  plaintiff.  Justifications  were  pleaded 
Therefore  *  to  all  but  the  fourth;  and  not  guilty  was  pleaded  to  the  whole. 
^ftSea*"**^***^"  '^^  defendants  justified  under  an  occupation  way  to  Tosside  mill, 
brought  for  on  foot  and  on  horseback  and  with  cattle  and  carriages ;  the 
S^^witirg  ^^^^  °"  horseback  and  with  cattle ;  the  like  on  foot.  They  jus- 
gates  and  as-  tified  in  a  similar  manner  under  other  rights  of  way,  none  of 
and^d'e^nd-  ^^^^^  ^^^^  found  by  the  arbitrator  as  laid.  And  as  to  the  as- 
ants  justified  to  sault,  the  defendants  pleaded  that  at  one  of  the  times  mentioned 
except^one  **  ffiolliter  manus  imposuerunt,  because  the  plaintiff  stood  in  the  way, 
under  different  and  hindered  the  defendants  from  using  it.  The  replication  tra- 
a^  pleaded^'  versed  all  the  rights  of  way  stated  in  the  2d,  3d,  5th,  Olh,  7th^ 
S?^^^^^  and  8th  pleas,  namely;  all  the  horse  and  carriageways;  and 
under  the'  ^ith  respect  to  the  4th  and  last  pleas  the  plaintiff  new  assigned 
'^•tmto**^  as  to  the  trespasses,  but  not  as  to  the  assault;  and  concluded 
awarded  a  that  the  defendants  pulled  down  the  gates,  S^c.  on  other  occasions 
to^a^def^nd-  ^^^^  ^°  using  the  said  footways.  Issues  were  taken  on  the  tra- 
ants  different  verses,  and  not  guilty  pleaded  to  the  new  assignments.  On  the 
t^M  pl^ed  '®f^r«ncc  the  costs  were  directed  to  abide  the  event.  'Vbe  arbi- 
by  them,  and  trator  afterwards  awarded  an  occupation  way  to  the  defendants 
Ihun  damages'  ^ver  the  plaintiff's  c/o^es  [naming  thenij  into  a  certain  public 
to  the  plaintiff  highway  situated  within  the  parish  of  Gisburne  in  the  county  of 
as  having  been  ^ork^  and  which  said  highway  leads  between  Bolton  and  Tosside 
c<{|"™i|^  chapel  in  the  said  county,  to  pass  and  repass  on  foot  and  on  horse- 
fendantswere    ^^^^  and  with  cattle,  and  no  other  right  of  way  :  and  that  inas- 

attempting  to     much  as  one  of  the  assaults  committed  by  the  defendants  was 

exercise  a  right      ,  ... 

ofwavnega-      when  he  was  passing  with  a  cart  and  horses,  the  arbitrator 

^j(^  by  tlMar-  a  warded  ^'©e  shillings  to  be  paid  by  the  defendants  to  the  plaintiff 
plaintiff  can  re-  for  that  injury. 

cosu^than^tei^        LflBP,  for  the  defendant,  shewed  cause  against  the  rule,  con- 
mages:  for  the  lending  that  the  costs  beine  to  abide  the  event  must  be  taken  to 
arbitrator's 
award  is  not  tantamount  to  a  judge's  certificate  under  the  2i  4r  23  Car.  2.  c.  9.  [5  East,  489,] 

mean 
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nean  (he  legal  event :  and  that  as  the  arbitrator  bad  only  award- 
ed five  shillingSy  the  plaintiff  was  not  entitled  to  any  more  costs 
than  damages,  in  the  same  manner  as  if  a  verdict  had  been  found 
for  ao  much.    In  support  of  which  he  cited  the  two  following 
cases  from  the  Master's  note  book.    Highnam  and  another,  exe- 
cutors, Sfc.  V.  Hassell,  HiL  14  Geo.  3.    This  cause  was  refer- 
red  by  order  of  Nisi  Priiis ;  and  the  costs  were  to  abide  the 
evemiy  in  the  usual  form.    The  arbitrators  awarded  that  there 
was  Dot  any  thing  due  fiom  the  defendant  to  the  plaintiffs ;  in 
consequence  of  which  the  Master  taxed  the  defendant  his  costs. 
Mr.  Buller  obtained  a  rule  to  shew  cause  why  the  defendant 
should  not  be  restrained  from  proceeding  to  enforce  the  payment 
of  costs  taxed  against  the  plaintiffs,  they  being  executors.     On 
shewing  cause  by  fVallace,  the  rule  was  made  absolute  :  and  Per 
Curiam :  the  order  of  Nisi  Prius  is  in  the  usual  form ;  but  the 
Dieaniog  of  it  is  that  the  party  should  pay  such  costs  as  he 
would  Lave  been  liable  to  pay  in  case  a  verdict  had  passed  against 
him  :  and  if  a  verdict  had  been  given  against  the  plaintiffs,  or 
they  had  been  nonsuited  at  (he  trial,  they  would  not  have  been 
liable  to  pay  costs,  and  therefore  are  not  liable  under  this  order. 
If  they  were,  no  executor  Would  consent  to  a  reference,  as  he 
would  in  such  case  be  in  a  worse  situation  than  if  a  verdict  had 
been  given  against  him.     The  other  case  was  that  of  Butler  v. 
Grubby  HiL  23  Geo.  3.     Mr.  Peckham  shewed  cause  against  a 
rule  for  referring  it  to  the  Master  to  tax  the  defendant  bis  costs 
of  the  action.     Mr.  Howarth  for  the  rule  stated  that  this  cause 
was  referred  to  arbitration  by  rule  of  Nisi  Prius,  and  the  costs  of 
suit  were  to  abide  the  evefit,  8^c.    The  arbitrators  awarded  that 
the  plaintiff's  original  demand  was  under  40s.  viz.  37s.  and 
awarded  the  plamtiff  the  said  S7s.  and  he  contended  that  the 
plaintiff  was  not  entitled  to  costs,  any  more  than  he  would  have 
been  if  on  a  trial  he  had  recovered  under  40s.  but  that  on  a  sug- 
gestion to  be  entered  by  leave  of  the  Court  the  defendant  would 
be  entitled  to  costs ;  that  the  words  in  the  rule  *^  costs  to  abide 
^  the  event'*  mean  the  legal  event ;  and  of  that  opinion  was  the 
Court ;  whereupon  the  rule  was  made  absolute.     Mr.  Howarth 
cited  the  above  case  of  the  14  Geo.  3. 

Chambre,  Topping,  and  Walton,  in  support  of  the  rule,  ob- 
served that  this  was  not  a  mere  action  for  the  assault,  but  that 
the  ground  of  it  was  to  try  a  right  of  way ;  and  therefore  sup- 
posing 
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Swingle* 
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posiDg  the  arbitrator  to  have  been  substituted  in  the  room  of  the 
judge,  he  has  in  effect  certified  (a)  that  the  assault  was  proved  ; 
but  supposing  he  was  not,  he  could  not  certify,  and  then  the 
reference  should  be  considered  like  the  execution  of  a  writ  of 
inquiry;  in  either  of  which  cases  the  plaintiff  would  be  entitled 
to  full  costs.  On  these  pleadings  none  of  the  justifications  are 
found  for  the  defendants ;  a  right  of  way  is  indeed  found  ;  but 
different  from  any  of  those  pleaded  ;  therefore  it  appears  that 
the  defendants  assaulted  the  plaintiff  at  a  time  when  the  former 
were  exercising  a  right  of  way,  to  which  they  were  not  en- 
titled. 

AsHHURST,  J.  (b) — ^The  costs  being  to  abide  the  event  must  be 
taken  to  mean  the  legal  event,  as  appears  by  the  cases  cited.  And 
we  cannot  say  that  the  authority  of  the  judge  to  certify  was 
transferred  to  the  arbitrator.  Then  the  damages  awarded  being 
under  405.  the  plaintiff  cannot  be  entitled  to  any  more  costs 
than  damages. 

BuLLER,  J. — ^The  event  of  the  suit  must  be  taken  to  mean 
the  legal  event.  The  cases  cited  go  clearly  to  shew  that  where 
the  costs  are  directed  to  abide  the  event,  they  are  not  left  in  the 
discretion  of  the  arbitrator,  but  must  follow  the  rule  of  law. 
It  appears  strongly  on  the  award  that  the  assault  found  was  com- 
mitted in  the  closes  of  the  plaintiff  in  asserting  the  way  justified 
in  the  pleadings  and  negatived  by  the  arbitrator :  but  though  we 
may  think  that  was  the  fact,  yet  the  way  found  must  be  in- 
tended to  be  the  way  pleaded,  and  that  goes  to  the  assault  justi- 
fied ;  so  do  the  footways  confessed.  The  assault  found  then  must 
refer  to  the  fourth  count,  to  which  there  is  no  justification.  On 
this  we  must  take  it  that  there  has  been  a  verdict  for  the  plain- 
tiff of  five  shillings  damages.  But  we  cannot  consider  this  find- 
ing of  the  arbitrator  as  the  certificate  of  a  judge  under  the  sta- 
tute 22  ^  23  Car.  2.  Therefore  the  plaintiff  is  entitled  to  no 
more  costs  than  damages. 

Grose,  J.  concurring. 

The  Rule  was  discharged  (a). 

(tt)  32  4r  S3  Car.  9.  e.  9.        (b)  Lord  Kenyon  was  indisposed  on  this  day. 
(e)  Vi4.  Bamardy.  Mossj  i  A. Bl.  Bep.  107. 
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The  King  against  Shelley.  Thwrtiaw^ 

FA.  ISA. 

TC^RSKINE,  having  before  obtained  a  rule  to  shew  caQse  Leave  to  in- 

whj  an  information  in  the  nature  of  quo  warranto  should  ^^^^*^^ 

not  be  filed  against  the  defendant  to  shew  by  what  authority  manor  will  be 

he  claimed  to  be  a  burgess  of  the  borough  of  Horsham,  after-  ^ll^eoadie 

wards  moved  for  another  rule  on  behalf  of  the  three  jelators^  appUcatiooofa 

wbo  were  burgage  tenants  of  the  manor,  and  entitled  to  be  manor  who  has 

summoned  to  the  court  leet  and  court  baron,  [and  which  was  *f*"  rcfa»ed 
1  r  -1       •  1  11         I  ■      1      ^<^^  permission 

alao  a  sort  of  corporate  court,]  to  inspect  the  court  rolls  and  books  |>y  the  lord. 

of  the  manor,  (leave  having  been  refused  by  the  lord,)  alleging  (7  x.  r.  74^.] 
that  burgage  tenures  gave  title,  and  that  evidence  relating  to 
these  would  be  found  by  such  an  inspection;  and  cited  Wood  v. 
fVhitcombf  E.  6  Anne,  C.  B.  12  PHn.  14G.  where  it  was  consi- 
dered as  a  matter  of  course  to  grant  an  inspection  of  the  court 
rolls  in  a  question  between  two  tenants. 

Band,  Serjt.  (a)  opposed  the  application,  on  behalf  of  the  lord, 
offering  to  shew  every  thing  relating  to  the  defendant's  title ; 
but  saying  that  an  unqualified  inspection  would  enable  the  re- 
lators to  sift  into  the  titles  of  all  the  rest  as  well  as  of  the  de- 
fendant. The  ground  which  was  sufficient  for  a  rule  nisi  may 
hereafter  prove  to  be  insufficient  for  making  it  absolute ;  and  yet 
the  relators  will  in  the  mean  time  have  got  an  opportunity  of 
disturbing  the  whole  borough.  Unless  they  had  come  prepared 
at  first  with  sufficient  evidence,  which  they  could  at  least  have 
pointed  out,  they  ought  not  to  have  made  the  application  origi- 
nally. And  he  observed  that  this  was  not  like  an  application  for 
the  inspection  of  corporation  books,  which  are  somewhat  of  a 
public  nature. 

BuLLER,  J.  (6)  said,  that  he  remembered  before  he  came 
to  the  bar,  that  it  was  the  constant  practice  to  grant  these  mo« 
tions  as  of  course ;  and  soon  after  he  came  upon  ttie  bench, 
there  were  one  or  two  cases  of  this  sort  wherein  he  thought  that 
it  would  be  going  too  far  to  grant  an  inspection,  but  the  rest  of 
the  Court  over-^ruled  him ;  and  there  the  matter  had  rested  ever 
aince.     That  the  three  persons  making  this  application  having 

(a)  This  part  of  the  qoestion  came  on  on  a  second  rule  moved  by  Mr.  Seijt. 

!,  to  discharge  the  former  rule  for  an  inspection  moved  by  Mr.  ErtkiMi* 
ik)  Lord  Knff^n  absent. 

'  all 
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1789.        all  of  them  burgage  tenures  bad  an  interest  in  knowing  who 

■  besides  themselves  had  the  same  rights.    But 

™?^2*         AsHHURST,  J.  and  Grose,  J.  conceiving  that  such  a  general 

8BSU.EY.      rule  might  be  open  to  much  abuse,  wished  to  have  the  practice 

further  investigated ;  and  therefore  the  matter  was  ordered  to 

stand  over  till  next  Term.     But  on  this  day, 

BuLLERy  J.  said  that  they  had  looked  into  the  question, 
and  found  the  practice  to  be  clearly  settled,  that  >^ where  the 
tenant  of  a  manor  demands  leave  to  inspect  the  court  rolls  and 
it  is  refused  him,  the  Court  will  grant  a  Mandamus  to  compel 
it.  There  are  several  cases  cited  in  the  last  edition  of  Comyns 
Dig.  title  Evidence  (a)*  Besides  which,  I  have  two  manuscript 
cases  to  the  same  effect.  The  first  is  Hodson  v.  Parker, 
E.  27  Geo.  2.  C.  B.  [this  is  the  same  case  as  that  reported  in 
Barnes  under  the  title  of  Hodson  v.  Parker,  H.  29  Geo.  2.] 
The  other  is  Tatbot  v.  Villeboys,  M.  23  Geo.  B.  R.  Wood 
shewed  cause  against  a  rule  for  an  inspection  of  books,  rolls,  and 
records,  belonging  to  the  plaintiff's  manor  of  Littleburn.  The 
defendant  claimed  a  manor  of  Littlehams,  of  which  he  said  the 
locus  in  quo,  l^c.  mentioned  in  the  plaintiff's  declaration  of  tres- 
pass, was  part;  and  he  was  not  a  tenant  of  the  plaintiff's  ma- 
nor, or  claimed  any  interest  under  him.  Mingay  supported 
the  rule.  The  Court  held  that  the  defendant  was  not  intitled 
to  an  inspection  in  this  case ;  for  one  man  has  no  right  to  look 
into  another's  title  deeds  and  records,  when  he  sets  up  an  ad- 
verse claim  to  him,  and  has  no  interest  in  the  deeds  or  rolls  him- 
self, as  tenants  of  a  manor  have :  and  the  rule  was  discharged. 
These  cases  are  directly  in  point.  In  criminal  cases,  indeed, 
the  Court  have  frequently  refused  such  motions ;  as  in  the  JCtVtg* 
V.  PumelKfi)  and  the  King  v,  Cornelius  there  cited.  Therefore 
let  the  rule  be  absolute  in  the  first  instance  (c). 

(«)  P9ge  tU  Roe  yl  Aylmmr,  Bm%e$,  321. 4to.  Ed.  fS6.  Hohon  v.  Parker,  ik. 
S5f .    BaUbrim  v.  Tudge,  ib. 
{b)  1  BUek.  ST.   1  WUs.  259.  S.  C.         (c)  rid.  R.  v.  G.  Babb,  pott.  579* 
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1789. 

Porter  against  Bradley  and  Others  (a).  JSTsZ' 

THIS  was  a  case  sent  from  the  Court  of  Chancery  for  the  if  lands  be  de- 
opinion  of  this  Court.    John  Dobirif  being  seised  in  fee  vised  to  ii.  hit 
of  the  premises  in  question,  by  will  duly  executed,  and  dated  gj^  ^^  ^^ 
12th  July  1726,  devised  as  follows :  ''  Iteniy  I  give  and  devise  ?|^^^^i^ 
unto  my  son  Philip  DoHn,  his  heirs  and  assigns  for  ever,  all  that  M^i^il^ 
messuage  and  tenement  wherein  I  now  live :  but  my  will  is  that  .^^  ^Y^«  ^ 
in  case  my  said  son  Philip  Dobin  shall  happen  to  die  leaving  no  is  good  by  way 
isiue  behind  him,  then  my  said  wife  (meaning  his  then  wife  Joan  ^^^catory 
Dobin)  shall  receive  and  take  the  rents,  issues,  and  profits  thereof,  [7  •¥•  o^  ^^g 
and  dispose  of  the  same  at  her  will  and  pleasure,  and  shall  have,  S2f.  555.  t  B. 
use,  and  enjoy  all  my  in-door  goods,  as  long  as  she  shall  continue     ^  eSl]^ 
a  widow  and  no  longer ;  and  after  her  decease,  or  marriage  as    is  £ast,«58. 
aforesaid,  then  the  lands  so  devised  to  Philip  as  aforesaid  I  give     ^  fl^^^  ^^^ 
and  devise  the  same,  for  want  of  issue  by  him  as  aforesaid,  unto    >  Mar.  1§1.] 
my  son  James  Dobin,  his  heirs  and  assigns  for  ever;  chargeable 
oevertheless  with  the  payment  of  50/.  a-piece  to  my  six  daugh- 
ters and  their  issue  within  a  twelvemonth  after  he  shall  so  enjoy 
the  same :  But  in  case  my  son  James  Dobin  shall  happen  to  die 
before  my  son  Philip,  and  the  said  Philip  shall  not  leave  any  issue 
of  bis  body  begotten,  then  my  will  is  that  my  said  lands  shall 
be  sold,  and  equally  divided  between  my  six  daughters,  Magdalen 


fm)  Tliis  case  was  argued  in  tiie  last  term,  bat  the  certificate  was  not  sent  ia 
to  be  added  to  the  Reports  of  that  Terra. 

Loclryer, 
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1789.       Lochfer,  Maty  Mills,  Sarah  Boone,  Elizabeth,  Rebecca,  nnd 

Ann  Dobin,  and  their  issues.     The  testator  died  in  October  fol. 

agttifui  lowing,  leaving  Joan  his  widow,  Philip  vmA  James  his  sons; 
Bradley,  and  his  six  daughters  him  surviving."  Whereupon  Philip  Dobin 
entered  into  possession,  and  afterwards  sold  and  convened  the 
same  to  a  purchaser;  having  previously  suffered  a  recovery  there- 
of;  and  is  since  dead,  without  ever  having  had  any  issue.  Joan 
the  widow,  and  James  the  son,  died  in  the  lifetime  of  Philip. 
The  six  daughters  of  the  testator  also  died  in  the  lifetime  of 
Philip,  some  without  issue,  others  leaving  children,  and  others 
grand  children,  living  at  the  death  of  Philip  Dobin.  And  the 
following  questions  were  directed  to  be  sent  for  the  opinion  of 
this  Court;  1st,  What  estate  Philip  Dobin  took  under  the  will  of 
John  Dobin  his  father?  2dly,  Whether  the  six  daughters  of  the 
testator,  and  their  issue,  took  any  and  what  interest  under  the  jast 
limitation  in  the  testator's  will,  directing  the  estates  to  be  sold  ? 

The  plaintiff  was  the  only  child  and  administratix  of  Elizas 
beth,  one  of  the  daughters.  The  defendants  were  claimants 
under  the  purchaser,  and  the  testator's  grandson  by  his  eldest 
son,  by  a  former  wife,  and  so  the  testator  is  heir  at  law. 

Mitford  was  to  have  argued  for  the  plaintiff:  but  the  Court 
desired 

Grahamy  for  the  defendants,  to  begin  ;  who  contended  that 
the  limitation  over  after  the  devise  to  Philip  Dobin  was  not  good 
as  an  executory  devise,  being  on  a  contingency  too  remote. 
There  is  no  case  of  real  property,  where  the  words  '^  leaving  no 
"  issue"  are  to  be  confined  to  ''  leaving  no  issue  at  the  time  of  the 
''  devisee's  death,"  unless  particular  words  are  added,  which  ne- 
cessarily limit  them  to  that  meaning :  Then  the  contingency  in 
this  case,  which  was  not  to  take  place  till  an  indefinite  failure 
of  issue  of  Philip  Dobin,  was  too  remote.  In  Forth  v.  Chap- 
man (a)  th«  distinction  is  taken  between  real  and  personal- 
property  by  Lord  Macclesfield;  *'  dying  without  issue,"  as 
applied  to  n  personal  estate,  must  be  taken  to  mean  dying  without 
issue  at  the  time  of  the  death;  but  as  applied  to  a  freehold,  they 
mean  an  indefinite  failure  of  issue.  And  this  distinction  is  re- 
cognized in  Sheffield  v.  Ld.  Orrery  (6).  This  case  is  distin- 
guishable from  that  of  Pells  v.  Brown  (c) ;  for  there  the  devise 
was  to  the  first  taker  and  his  heirs,  and  if  he  die  without  issue 

(a)  lP.Wmt.66S. 

(6)  S  Atk.  t85.    See  alio  tiie  EmI  of  Stt^^trd  v.  BuekU^,  2  Va.  180* 

(«)  Cr9.jM.590. 

Itvwg 
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Porter 
tigaintt 

BttADLEY* 


Kving  ffilliam  his  brother,  then  to  William  in  fee.  In  that  case  1 789. 
there  was  no  danger  of  a  perpetuity,  because  the  contingency 
must  necessarily  have  happened  at  the  death  of  the  first  taker. 
But  here  the  words  *'  happen  to  die  leaving  no  issue"  are  the  same 
88  **  dying  without  issue ;"  for  in  a  subsequent  part  of  the  will 
they  are  explained  by  the  words  '^  for  want  of  issue  :*'  and  the 
words  are  used  in  the  same  sense  in  both  places.  Neither  is  it 
necessary  to  be  inferred  from  any  part  of  the  will  that  the  de- 
visor intended  to  restrain  those  words  to  Philip  Dobin^s  leaving 
no  issue  at  the  time  of  his  death.  If  Philip  Dobin  had  had  a  son, 
and  they  had  both  died  during  the  life  of  the  widow,  according 
to  the  construction  contended  for  by  the  plaintiff,  the  widow 
would  have  taken  nothing,  contrary  to  the  manifest  intention  of 
the  devisor.  And  notwithstanding  tbe  first  limitation  is  to 
Philip  Dobin,  his  heirs  and  assigns  for  ever,  which  prima  facie 
imports  a  fee,  yet  the  subsequent  words  confine  it  to  be  an  estate 
tail.  Morgan  v.  Griffith ^  Cowp.  234.  Chadock  v.  Cowley,  Cro* 
Jac.  695.  Com.  539.  King  v.  Burchell,  cited  in  Doe  d.  Long 
y.  Laming  (a).  2  Burr.  1103.  Denn  d.  Geering  v.  Shenton^ 
Cowp.  410.     Doe  d.  Fonnereauv.  Fonnereau,  Dough  470. 

Lord  Kenyon,  Ch.  J. — ^The  general  rules  respecting  limit- 
ations of  this  sort  have  been  for  many  years  well  settled.  The 
first  question  that  arises  in  this  case  is,  whether  this  is  an 
estate  tail  or  in  fee  ?  The  first  part  of  the  devise  to  Philip  Dobin 
frima facie  carries  a  fee ;  for  it  is  to  him,  his  heirs,  and  assigns 
for  ever :  but  it  is  clear  that  those  words  may  be  restrained  by 
subsequent  ones  so  as  to  carry  only  an  estate  tail.  And  a  long 
string  of  cases  may  be  cited  in  order  to  shew  that  where  an  estate 
is  limited  to  a  man  and  his  beirs  for  ever,  and,  if  he  die  without 
leaving  heirs,  then  to  his  brother,  or  to  any  person  who  may  be  [Willcs,  I66j 
his  heir,  those  words  shall  not  have  their  full  legal  operation, 

(a)  Lord  Kenyon  observed  that  the  note  of  this  case  as  given  in  Bumtw  was  in- 
accorate.    There  the  limitation  to  Grace  Read  was  **  To  G.  Read  widow  of  my 
**  late  nephew  Edward  Read,  deceased,  and  to  the  heirs  of  his  [not  her]  body  law- 
**  fiJly  begotten,  Sfc"    See  aUo  2  Burr.  1111. 
An  inaccnracy  has  also  been  pointed  out  to  ns  in  King  v.  BwrcheUy  cited  in  2  Bicrr. 
IIOS.  There  the  limitation  of  Savage  Farm  in  Hunton  and  Lynion  was,  after  the 
death  of  the  devisor's  wite  to  J.  Harris  for  life^  remainder  to  the  issue  male  of  •/• 
Bonis  and  tq  his  and  their  heirs  share  and  share  alike,  and  for  want  of  such  issue 
then  to  the  issue  female  of  J.  Harris,  and  to  har  and  their  heirs ;  and  for  want  of 
iBch  issue  then  over.  The  Maidstone  estate  wa«  then  limited  to  the  wife  for  life, 
remamder  to  J.  Harris  for  life,  remainder  to  the  is^sue  male  of  the  body  of  J.  Harris 
iDd  to  their  hein ;  and  for  want  of  such  issue,  then  over.    And  the  latter  limit- 
ation, which  was  of  the  estate  «n  question,  was  construed  by  similar  words  used 
in  limiting  the  estate  at  Hunton  and  Lynion,  which  was  not  in  question  {h)m 
{b)  Vid.  post,  4  vol.  ^96,  a  full  note  of  this  case. 

Vol.  III.  L  Init 
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1789*       but  sball  be  restrained  to  heirs  of  a  particular  kind,  namely, 
heirs  of  the  body.    If  the  subsequent  part  of  this  devise  had  been 

^mlwu  "  ""^  *"  ^^^^  ^^  ®'^®"  ^'^  without  heirs,  th(?n  over,"  it  would 
Bradley,  have  given  to  P.  Dobin  an  estate  tail,  which  he  might  have  bar- 
red by  the  recovery.  But  here' the  words  are  ''  but  in  case  he 
'^shall  happen  to  die,  leaving  no  issue  behind  him;**  which  makes 
a  very  material  difference,  and  brings  it  within  the  case  of  Pells 
V.  Brown  (a)  which  is  the  foundation,  and  as  it  were  the  Magna 
Charta  of  this  branch  of  the  law.  This  question  arose  soon 
after  executory  devises  were  first  taken  notice  of,  which  was  in 
the  reign  of  Queen  Elizabeth.  And  that  doctrine  has  never  been 
since  doubted  by  the  Courts  of  Law.  But  the  defendant's  coun- 
sel has  attempted  to  distinguish  this  case  from  that  of  Pells  v. 

[7  East,  S71.]  Brown ;  because  there  the  words  are  ''If  Thomas  (the  first  devisee) 
''  died  without  issue,  living  fVilliam  his  brother :"  but  it  is  to  be 
observed  that  there  are  words  in  this  case  equivalent  to  those, 
namely,  ''  if  P>  Dobin  shall  die,  leaving  no  issue  behind  him/* 
If  indeed  only  the  first  words  ''  leaving  no  issue''  had  been  used, 
they,  according  to  the  opinion  of  Lord  Macclesjield,  in  Jbr^A 
V.  Chapman,  must  be  restr^med  to  leaving  issue  at  the  time  of  his 
death  (6).  But  it  is  contended  that  this  rule  is  confined  to  chattel 
interests  only:  however  a  great  deal  of  argument  is  necessary  to 
convince  me  that  in  the  case  of  realty  those  words  should  be  taken 

[WiUef,dis.]  ^^  mean  an  indefinite  failure  of  issue.  It  would  be  very  strange 
if  these  words  had  a  different  meaning  when  applied  to  real  and 
personal  property.  If  such  a  distinction  existed  in  the  law,  it 
certainly  would  ifot  agree  with  the  rule  lex  plus  laudatur  quando 
ratione  probatur :  but  it  is  not  founded  in  law.  And  there  are 
even  additional  words  in  this  case, ''  leaving  no  issue  behind  him ; 
which  necessarily  import  that  the  testator  meant  at  the  time  of 
his  son's  death.  The  subsequent  parts  of  Uie  will  also  convey 
the  same  idea ;  for  the  devisor  mentions  this  event  as  likely  to 
happen  in  the  lifetime  of  his  widow,  or  of  his  younger  son 
or  daughters.  Therefore  I  have  not  the  least  doubt  but  that 
this  is  a  good  executory  devise,  to  take  place  within  the  time 
allowed  by  law,  which  is  borrowed  by  analogy  from  legal  formal 
limitations,  ntoely,  for  a  life  or  lives  in  being,  with  a  remainder 
in  tail  to  unborn  children,  who  cannot  bar  it  till  twenty-one; 
With  respect  to  the  other  p6int,  the  shape  of  the  question  mtisl 
be  altered  (c)  before  we  certify  to  the  Lord  Chancellor;  for,  as  it 
stands  now,  we  cannot  take  cognizance  of  the  question  in  a 

(«)  Cf.  Jnc,  590.  (6)  Vid.  Dahiirif  v.  Daintry,  post.  6  vol  307. 

(c)  See  Mkartoti  v.  Subbwrtinif  Rip.  T.  Tuib.  Si5. ;  and  Dos  v.  BruBwU,  posi. 
4T0L 

Court 
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Court  of  Law.     But  if  we  were  to  consider  this  as  a  limitation  of        1 789. 

real  property,  instead  of  land,  to  be  converted  intoinoney,  this        

may  be  supported  as  a  contingency  with  a  double  aspect.    And        4^^ 
I  should  have  no  difficulty  in  saying  that,  in  the  event  of  Philip      Bradlbt. 
Dobin  dying  without  leaving  issue  at  his  death,  the  widow,  if 
she  were  alive,  might  take ;  if  not,  the  second  son,  or  the  daugh- 
ters of  the  devisor. 

AsHHUUST,  J.  and  Grose,  J. — thought  this  was  not  to  be 
distinguished  in  principle  from  the  case  of  Pells  v.  Brown. 

The  following  certificate  was  afterwards  sent  to  the  Court  of 
Chancery  : 

Having  heard  cpunsel  on  the  case  above  referred  to  us,  we 
are  of  opinion  that  P.  Dobin  took  an  estate  in  fee-simple  in  the 
premises  above  devised  to  him :  but,  as  Philip  died  without  issue 
living  at  the  time  of  bis  death,  we  are  of  opinion  that  the  further 
di5position  made  by  the  testator  in  that  event  is  good  by  way  of 
txecutory  devise. 

Kenyon, 

W.  H.  AsHHURST, 

(a)  N.  Grose. 

(<)  Mr.  J.  ihiUA*  was  sitting  for  the  Lord  CbanceUor  when  this  case  was  argaecL 


Clark  against  King  and  Others.  Ma^^uu 

THIS    was   an    action  of   replevin    for    taking    cattle    at  A  plea  of  pre- 
'  .  scripUon  tor 

Oimoor^  Oxford.     The  defendants  made  cognizance  as  common  in  a 

bailiffs  of  Lord  Abingdon,  whose  soil  and  freehold  Otmoor  was ;  Jo^iSw- ver- 
^nd  they  justified  taking  the  cattle  as  doing  damage  on  the  moor,  diet,  though  it 
The  plea  in  bar  set  forth  that  long  before,  and  at  the  time  when^  preM^ui^MNa- 
^c.  A.  Croke  was  sebed  in  his  demesne  as  of  fee  of  and  in  a  leged  that  the 
Certain  messuage  and  150  acres  of  land  with  the  appurtenances,  estatehave  t 
in  Siudley,  Bucks,  *^  And  that  the  said  A.  Croke  and  all  those  used  it  irom 
**  whose  estate  he  then  had,  and  now  has,  of  and  in  the  said  moriaL™^"^ 
^  messuage  and  land  with  the  appurtenances,  have  had  and  used, 
^  and  been  accustomed  to  have  and  use,  and  of  right  ought,  l^c. 
^  for  themselves  and  their  farmers  and  tenants,  occupiers  bf  the 
**  said  messuage  and  land  with  the  appurtenances  for  the  time, 

'*  common  of  pasture  on  Otmoor  for  commonable  cattle,  ^c." 

Ilie  replication  traversed  the  right  as  stated  in  tlie  plea  in  bar ; 

^nd  on  the  trial  the  plaintiff  had  a  verdict. 

L  2  Lane 
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17B9*  Lane  now  moved  in  arrest  of  judgment,  because  the  plea  in 

■ bar  did  not  state  that  J.  Croke,  and  those  whose  estate  he  had. 

against        ^^^  ^^^"  immemorialltf  entitled  to  the  right  of  common :  that  it 
King.         could  not  be  supported  ai  a  prescriptive  right,  as  not  being 
claimed  time  out  of  mind;  and  that,  though  the  evidence  miglil 
prove  the  right  as  laid,  it  could  not  enlarge  it.     But 

Per  Curiam,  Although  this  is  not  accurately  stated,  yet  at 
any  rate  it  is  sufficient  after  verdict.  It  states  a  right  of  com- 
mon in  all  those  who  have  held  that  estate :  and  unless  a  pre- 
scriptive right  had  been  proved,  the  plaintiff  could  not  have  ob- 
tained a  verdict.  Rule  refused. 


^"^f'  Payne  agaiml  Cave. 


A  bidder  at  an  nHHIS  was  an  action  tried  at  the  sittings  after  last  Term 
S?€  w^Uon-^  1  at  Guildhall  before  Lord  Kenyan,  wherein  the  decla- 
ditioDs  tiiat  the  ration  stated,  that  tlie  plaintiff,  on  22d  September  J  788^  was  pos- 
shali^  the  ^^  scssed  of  a  certain  worm-tub,  and  a  pewter  worm  in  the  same, 
purchaser,  may  which  were  then  and  there  about  to  be  sold  by  public  auction 
ding  any  time  hy  one  S.  M,  the  agent  of  the  plaintiff  in  that  behalf;  the  con- 
before  the  ditions  of  which  sale  were  to  be  the  usual  conditions  of  sale  of 
down.  goods  sold  by  auction,  i^c,  of  all  which  premises  the  defendant 

afterwards,  to  wit,  ^c.  had  notice  ;  and  thereupon  the  defend- 
ant in  consideration  that  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendant,  did  then  and  there  undertake  and 
promise  to  perform  the  conditions  of  the  said  sale,  to  be  per- 
formed by  the  plaintiff  as  seller,  i^c.  undertook,  and  then  and 
there  promised  the  plaintiff  to  perform  the  conditions  .of  the 
sale,  to  be  performed  on  the  part  of  the  buyer,  ^r.  And  the 
plaintiff  avers  that  the  conditions  of  sale,  herein-after  mentioned, 
are  usual  conditions  of  sale  of  goods  sold  by  auction,  to  wit, 
that  the  highest  bidder  should  be  the  purchaser,  and  should 
deposit  five  shillipgs  in  the  pound,  and  that  if  the  lot  purchased 
were  not  paid  for  and  taken  away  in  two  days  time,  it  should 
be  put  up  again  and  resold,  ^c.  [stating  all  the  conditions.]  It 
then  stated,  that  the  defendant  became  the  purchaser  of  the  lot 
in  question  for  40/.  and  was  requested  to  pay  the  usual  deposit, 
which  he  refused,  ^c.  At  the  trial,  the  plaintifTs  counsel 
opened  the  case  thus : — ^The  goods  were  put  up  in  one  lot  at  aa 
auction ;  there  were  several  bidders,  of  whom  the  defendant 

was 
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was  the  last,  who  bid  40/.;  the  auctioneer  dwelt  on  the  bid-        1789* 

ding,  on  which  the  defendant  said,  "  why  do  you  dwell  ?  you         ■ 

^  will  not  get  more."  The  auctioneer  said  that  he  ^^as  informed  against 
the  worm  weighed  at  least  IdOOcwt.  and  was  worth  more  than  cate. 
40/. ;  the  defendant  then  asked  him  whether  he  would  warrant 
it  to  weigh  so  much,  and  leceiving  an  answer  in  the  negative, 
he  then  declared  that  he  would  not  take  it,  and  refused  to  pay 
for  it.  It  was  re-sold  on  a  subsequent  day's  sale  for  30/.  to  the 
defendant,  against  whom  the  action  was  brought  for  the  differ- 
ence. Lord  Kenyan  being  of  opinion,  on  this  statement  of  the 
case,  that  the  defendant  was  at  liberty  to  withdraw  his  bidding 
any  time  before  the  hammer  was  knocked  down,  nonsuited  the 
plaintiff. 

Walton  now  moved  to  set  aside  the  nonsuit,  on  the  ground  that 
the  bidder  was  bound  by  the  conditions  of  the  sale  to  abide  by 
his  bidding,  and  could  not  retract.  By  the  act  of  bidding,  he 
acceded  to  those  conditions,  one  of  which  was,  that  the  highest 
bidder  should  be  the  buyer.  The  hammer  is  suspended,  not  for 
the  benefit  of  the  bidder,  or  to  give  him  an  opportunity  of  re- 
penting, but  for  the  benefit  of  the  seller  :  in  the  mean  time  the 
person  who  bid  last  is  a  conditional  purchaser,  if  nobody  bids 
more.  Otherwise  it  is  in  the  power  of  any  person  to  injure  the 
fendor,  because  all  the  former  biddings  are  discharged  by  the 
last ;  and,  as  it  happened  in  this  very  mstance,  the  goods  may 
thereby  ultimately  be  sold  for  less  than  the  person  who  was  last  . 
out- bid  would  have  given  for  them.  The  case  of  Simon  v. 
Mttivter(a)y  which  was  mentioned  at  the  trial,  does  not  apply  ; 
that  turned  on  the  statute  of  Frauds. 

Tht  Court  thought  the  nonsuit  very  proper.  The  auctioneer 
is  the  agent  of  the  vendor,  and  the  assent  of  both  parties  is  neces- 
sary to  make  the  contract  binding;  that  is  signified  on  the  part 
of  the  seller  by  knocking  down  the  hammer,  which  was  not  done 
here  till  the  defendant  had  retracted.  An  auction  is  not  unaptly 
called  locus  paniientia.  Every  bidding  is  nothing  more  than  an 
offer  on  one  side,  'which  is  not  binding  on  either  side  till  it  is 
assented  to.  But  according  to  what  is  now  contended  for,  one 
party  would  be  bound  by  the  offer,  and  the  other  not,  which  can 
never  be  allowed. 

Rule  refused. 

(a)  3  Burr.  1921. 

L  3 
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The  King  asrmnst  the  Justices  of  the  North  Riding 

Saturday,  /•   v 

Maytd.  of  Yorkshire. 


The  quarter  ^F^HIS  was  a  rule  calling  on  the  defendants  to  shew  cause 
^nd  tore°^  ^^y  ^  fnandatnus  should  not  issue,  directing  them  to  receive, 

ceive,  and  ad-  hear,  and  determine,  an  appeal  of  the  inhabitants  of  the  township 
ing  of,  an  ap^'  ^f  ^^^^  UelmsUy,  against  an  order  of  two  justices  for  the  re-^ 
peal  against  an  moval  of  a  widow  and  four  children  from  the  township  of 
moval  at  the  Slrensall  to  Gate  Helmsley^  both  in  the  North  Riding  of  York- 
tl»Bv thTktf? '^  ^^i^^'  The  order  was  made  On  the  26th  November  last,  and 
appellants  bad  executed  on  the  28th.  It  appeared  that  the  appellants  attended 
tooomeVre^^  the  next  quarter  sessions,  held  on  ISth  January  last,  and  moved 
pared  to  try  it,  the  court  for  leave  to  lodge  the  appeal  and  to  respite  the  hearing 
Scct^^e^re^  thereof  to  the  then  next  quarter  sessions.  The  following  entry 
spondenu.         was  made  by  the  quarter  sessions  :  "  Forasmuch  as  it  appears  to 

^'  this  Court,  that  there  has  been  sufficient  time  since  the  removal 
'^  of  the  paupers  for  the  appellants  to  give  notice  and  come  pre- 
''  pared  to  try  this  appeal  at  this  sessions,  and  no  cause  shewn 
'^  why  they  did  not  proceed  accordingly,  it  is  ordered  that  the 
''  motion  for  lodging  the  same,  and  respiting  the  hearing  to  the 
"  next  quarter  sessions,  be  rejected^' 

Law,  against  the  rule,  insisted  that  the  motion  at  the  sessions 
was  in  effect  a  conditional  motion,  to  enter  the  appeal  only  in 
case  the  sessions  would  agree  to  adjourn  it.  The  clause  in  the 
0  Geo.  1.  c.  7.  ^  8.  which  requires  that  the  justices  shall  adjourn 
the  appeal,  unless  reasonable  notice  has  been  given,  was  intro« 
duced  in  favour  of  the  respondents ;  but  it  was  not  intended  to 
permit  the  appellants  to  take  advantage  of  their  own  laches  in 
not  giving  reasonable  notice,  or  to  delay  the  hearing  of  the  ap- 
peal to  the  prejudice  of  the  respondents.  Otherwise  it  would  be 
enabling  the  appellants  to  take  advantage  of  their  own  wrong ; 
and  it  would  enlarge  the  time  of  appealing  to  the  second  sessions. 
The  magistrates  at  the  sessions  are  by  the  express  words  of  the 
statute  to  judge  of  the  reasonableness  of  the  time  of  notice,  and 
.    here  they  have  exercised  their  judgment. 

Chambre,  in  support  of  the  rule.  It  was  not  discretionary 
in  the  justices  at  the  sessions  to  permit  the  parties  to  appeal ;  the 
statute  is  compubory  on  them ;  so  also  is  the  statute  9  Geo.  1. 

compulsory 
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compulsory  (a)  as  to  adjourning  the  hearing  if  reasonable  notice 
be  not  given.  This  has  been  so  decided  in  several  cases  (6). 
And  though  it  was  perhaps  irregular  to  make  the  motion  to  re- 
spite the  hearing  before  the  appeal  was  entered,  yet  at  ahy  rate 
the  justices  were  not  warranted  in  refusing  to  receive  the  ap* 
peal.     But 

The  Court  were  of  opinion  that  the  justices'  had  not  acted 
HTong;  for  the  motion  was  in  effect  to  adjourn  the  appeal. 
And  it  was  evidently  the  intention  of  the  parties  not  to  enter 
the  appeal,  unless  the  Court  would  adjourn  it.  The  justices 
are  to  judge  of  the  reasonableness  of  the  time;  and  in  some 
counties  they  establish  a  rule  regulating  the  time  of  notice. 
Here  it  appears  that  the  order  of  removal  was  executed  on  the 
SSth  of  November,  so  that  there  was  sufficient  time  for  the 
appellants  to  give  notice,  and  to  come  prepared  to  try  it ;  and 
the  justices,  who  are  to  judge  of  this,  thought  so. 

Rule  discharged  (r). 

(«)  9  0. 1. 1;.  7.  s,  8.  tays,  *'  if  it  shall  appear  to  them  [tlie  justices  at  the  ses* 
^  tkma]  that  reasonable  time  of  notice  was  not  given,  then  they  shall  acljonrn  the 
"  said  appeal  to  the  next  quarter  sessions,  and  then  and  there  finally  hear  and 
«  A^.»^.»^  ^1,0  same." 


1789. 

The  Kino 

agninst 

The  Justice 

of  tlic  North 

Riding  of 

YORKSHIRX. 


(&)  DougL  182, 3.     CiUd.  283. 

(0  Vid*  R»  ▼•  The  Justices  of  Hertfordshire,  post.  504. ;  and  R*  v,  the  Josti" 
ees  of  DerhysKire^  post,  4  vol.  488. 


Read  against  Ann  Brookman. 

REPLEVIN.  Avowry — stating,  that  one  James  Brookman 
being  seised^  in  fee  of  the  premises^  i;c.  in  March  1697» 
by  will  {inter  alia)  devised  them  to  his  wife  for  life,  remainder 
to  his  son  John  Brookman^  and  charged  them  with  an  annuity  of 
50/.  to  his  son  Thomas  Brookman,  with  power  of  distress.  The 
defendant  deduced  her  title  under  a  settlement  made  in  1767| 
upon  her  marriage  with  Thomas  Brookman,  since  deceased,  and 
acknowledged  the  taking  as  a  distress  for  arrears  of  the  annuity. 

To  this  avowry  there  were  several  pleas  in  bar;  but  the 
fourth  was  the  only  one  upon  which  any  question  arose ;  and 
thmt  stated,  that  '*  T.  Brookman  in  his  lifetime,  and  before  the 
'^  making  of  the  indenture  in  1757,  by  his  certain  deed  of  release 
^  then  and  there  made,  and  sealed  with  his  seal,  and  which  said 
"  died  is  lost  anddestroyed  by  time  and  accident,  for  the  consider- 
"  mtioos  therein  mentioned,  did  release,  acquit,  and  discharge  the 
''  said  John  Brookman,  his  heirs  and  assigns  for  ever,  of  and  from 

L  4  "the 


Wednesday^ 
May  6th. 

A  deed  may  be 
pleaded  as  lost 
hy  time  and 
accident  vrith- 
OQt  t^ofert. 

[I  Esp.  337. 

2  H.  BL  S59. 

6  East,  95. 

10  £ast,  60,} 
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1789.        "  the  payment  of  the  said  annuity  or  yearly  rent/  S^c.    To  this 

there   was   a   demurrer,   alleging  for  cause  that   the    plaintiff 

^at^t  ^^^  "^'  brought  the  said  supposed  deed  of  release  inte  Court; 
Brookmav.  and  because  the  defendant,  \n  the  manner  the  supposed  deed  of 
release  is  above  pleaded,  cannot  have  oyer  of  it,  so  that  she 
might  know  whether  it  is  or  is  not  the  deed  of  T.  Brookman ; 
and  because  it  does  not  appear  by  the  plea  whether  the  supposed 
deed  of  release  is  actually  destroyed,  or  whether  it  doth  not  still 
exist,  and  is  only  lost  or  mislaid. 

Gibhs,  in  support  of  the  demurrer,  insisted  that  the  plea  in  bar 
was  bad  for  want  of  a  profert.     The  general  rule  appears  from 
Co.  Liu.  35.  b,  and  10  Co,  gs.  a.  to  be  that  a  person  who  pleads 
a  deed  from  which  he  claims  benefit  shall  bring  it  into  court ; 
and  the  reasons  given  are  that  the  Court  may  see  that  the  words 
be  sufficient  in  law ;  that  the  deed  be  not  razed  or  interlined  in 
material  places ;  and  whether  it  be  made  on  any  condition,  or 
with  power  of  revocation.     The  only  two  allowed  exceptions 
are  either  where  the  deed  has  been  pleaded  in  some  other  court, 
where  it  remains  and  may  be  resorted  to;  or  where  it  is  in  the 
possession  of  the  adverse  party.  Wymark\  case,  o  Co.  74.  A.  75.  a. 
Now  that  which  is  set  up  as  an  excuse  here  does  not  fall  within 
either  of  those  exceptions ;  and  if  such  a  plea  could  be  support- 
ed, all  the  inconveniences  suggested  by  Lord  Cuke  in  Lei(field^6 
case  would  ensue.     He  seems  indeed  to  allow  that  in  the  case  of 
a  loss  by  fire,  which  is  an  extreme  necebsity,  the  noi> production 
of  the  deed  might  be  sufficiently  accounted  for  be/ore  a  jury  on 
the  general  issue :  but  he  adds  that  in  such  case  in  pleading  the 
party  ought  to  shew  forth  the  deed  to  the  Court,  otherwise  his 
plea  will  be  insufficient.     And  even  admitting  that  to  be  a 
sufficient  excuse,  it  is  a  stronger  case  than  the  present,  which 
18  pleaded  too  generally;  for  it  is  only  stated  that  the  deed 
was  lost  by  time  and  accident;  whereas  at  any  rate  (he  manner  of 
the  loss  should  also  have  been  shewn  to  the  Court,  that  thev 
might  judge  whether  it  was  sufficient  to  take  the  case  out  of  the 
general  rule.     If  this  pleading  be  sufficient,  no  case  can  exist 
where  the  deed  being  missing  it  would  be  a  sufficient  excuse 
for  the  non-production  of  it,  unless  the  other  party  could  prove 
that  his  adversary  himself  had  destroyed  it;   and  in  no  case 
would  a  deed  be  forth-eoming,  where  it  contained  any  condi- 
tion or  power  of  revocation.     Subsequent  cases  have  also  re- 
cognized the  general  rule  above  mentioned  by  Lord  Coke^  par- 
ticularly 
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tscularly  those  of  Soresby  v.  Sparrow  (a),  and  Whitfield  v.  JFViiif- 
iet  (b)  ;  ill  the  latter  of  which,  Lord  Hardwicke  was  clearly  of 
opiiiioo  that  such  a  plea  could  not  be  supported :  and  he  said  that 
there  was  no  book  case,  printed  entry,  or  even  modern  autho« 
rity,  where  that  had  been  established  to  be  good  pleading.  Be^ 
sides,  the  very  practice  of  applying  to  the  Court  of  Chancery 
for  relief  in  such  cases  is  a  strong  corroborating  argument  to 
shew  that  it  cannot  be  pleaded  at  law  without  profert. 

Chambre,  contra.  By  law  a  deed  may  be  presumed  in  many 
cases,  which  has  certainly  no  existence  in  fact  at  die  time :  and 
if  the  law  will  acknowledge  a  title  founded  on  such  a  presump- 
tion, it  will  not  require  an  impossibility,  viz.  the  production 
of  the  deed  to  the  Court.  The  general  rule,  requiring  prO' 
fart  of  a  deed  pleaded,  cannot  be  denied ;  but  there  are  excep- 
tions to  that  rule  which  arise  from  necessity.  One  of  the  al- 
lowed^  exceptions  is  where  a  deed  has  been  pleaded  and  remains 
in  another  court ;  and  the  reason  given  is,  not  because  it  may  be 
resorted  to  there,  but,  becauste  lex  non  cogit  ad  impossibilia  ; 
which  applies  equally  to  the  present  case.  Another  exception 
is  x^here  the  deed  is  in  the  hands  of  the  opposite  party,  or  is 
destroyed  by  him  :  this  latter  was  decided  in  the  case  of  Totiy 
^.NesbitXc)i  tl^ci'^  application  was  made  to  the  Court  to  dis- 
pense 

(a)  t  Sira,  1186.  ^To/f— This  appears  to  have  been  the  opinion  of  the  whole 
CoDrt  in  the  printed  report  here  referred  to  :  but  in  a  MSS.  note  of  Mr.  Skmp' 
Uigk\  I  ord  Ch.  J.  Litis  made  to  say ,  **  The  only  tlunfi  that  cmi  be  dmu  U  by  kdp' 
'*  tMff  the  plaiut\ff'in  hii  manner  i^f  declaring ;  bat  as  this  declaration  is  at  present  (^  East.  585*] 
''  [oiz.  where  the  plaintiff  had  made  a  prqfert  of  the  deed]  I  am  in  great  doabt 
**  whether  it  is  in  the  power  of  the  Court  to  deny  this  oyer  which  the  defendant 
'*  had  a  ri;,'ht  to."  In  the  same  note  indeed  fVright  J.  says,  **  the  plaintiff  conld 
**  declare  without  a  prqfertJ*  And  these  were  the  only  two  judges  who  delivered 
my  opinion.  (b)  1  Veau  387. 

(e)  Totty  V.  Nesbitt.    TV.  U.  Geo.  S.  B,  R. 

Peekham  moved  for  a  rule  to  shew  cause  why  the  defendant  should  not  wave 
htt  demand  of  oy€r  and  plead.  This  was  an  action  on  a  bond.  The  phuntiffliad  be- 
fore filed  a  bill  in  the  Exchequer  for  a  discovery,  and  the  defendant  in  his  an- 
iwer  admitted,  that  he  had  executed  such  a  bond,  and  that  he  had  destroyed  it 

BuUtTy  J.— Yon  have  declared  with  a  profert ;  and  after  that  the  Court  cannot 
ny  that  the  defendant  shall  not  have  oyer.  You  should  have  declared  that  the 
bond  was  destroyed,  and  tlien  it  would  have  appeared  on  the  record  that  the  de- 
fendant was  not  entitled  to  oytr.  All  we  can  do  for  yon  is  to  order  that  the  pro- 
duction of  a  copy  shall  be  oyer. 

But  the  phiintiff  having  no  copy  of  the  bond,  and  only  the  substance  of  it 
being  stated  in  the  bill  in  the  Exchequer,  Peekham  obtained  a  rule  to  shew 
cause  why  the  declaration  should  not  be  amended. 

Matibok  «.  Atkinson.    E,  27  G.  5.  B.  R, 

A  mle  had  been  obtained  to  shew  cause  why  giving  oyer  of  a  copy  of  the  bond 
sboold  not  be  deemed  goodconpUance  with  the  defendant's  demand  of  oyer  of  the 
bond.  The  &cts  which  indnced  this  mle  were  these,  several  actioM  having  been 
depending  between  these  parties  they  were  referred  te  anarbitratorwfaokwarded 

tint 


1&4 


CASES  IN  EASTER  TERM 


1789. 

RXAD 

Mgmntt 
Brookmav. 


pense  with  oyer  after  the  party  bad  pleaded  the  deed  with  pro* 
ftft ;  but  the  Court  said  that  the  motion  was  shaped  wrongly, 
for  the  deed  ought  to  have  been  pleaded  according   to  the  fact 
of  the  casei  without  prqfert ;  and  they  gave  leave  to  amend 
accordingly.     Neither  does  the  law  require  profert  to  be  made 
where  it  would  be  manifestly  inconvenient,  as  where  a  stranger 
to  a  deed  pleads  it.  10  Co,  93.  b.  No  case  has  expressly  decided 
the  present  question :  the  only  authority  on  that  head  is  LejifielcTs 
case  (a) ;  but  that  was  not  the  principal  point  in  the  case,  and  it 
is  not  noticed  by  any  other  cotemporary  reporter ;  and  is  proba- 
bly only  Lord  Coie'^  own  reasoning,  which  too  is  contradicted  by 
himself  in  another  part,  where  he  says  that  the  jury  may  find 
the  deed  without  its  being  produced  to  them  in  evidence.     Now 
it  is  a  general  rule  that,  though  in  some  cases  special  matter 
may  be  given  in  evidence  under  the  general  issue,  yet  only 
such  matters  can  be  given  in  evidence,  as  in  other  forms  of  action 
might  be  put  upon  the  record.    Otherwise  this  absurdity  would 
follow,  that  if  trespass  were  brought  against  the  owner  of  a  lease- 
holcKestate,  who  claimed  a  right  of  way,  for  exercising  that  right, 
as  he  must  justify  under  deeds,  some  of  which  might  be  lost, 
judgment  must  be  given  against  him :  whereas  if  the  same  per- 
son were  to  bring  an  action  on  the  case  for  obstructing  that  way, 
those  deeds  which  were  lost  might  be  presumed  frpm  uninter- 
rupted enjoyment,  and  he  would  be  entitled  to  recover  damages. 

that  the  bond  in  qaestion  «houkl  be  delivered  up  to  the  defendant  to  be  cancel- 
led. Tlie  bond  was  accordingly  delivered  ap,  and  cancelled,  the  plaintiffs  attor- 
ney keeping  only  a  copy ;  and  the  award  was  afterwards  set  aside  for  partiality, 

Lowndes  now  shewed  caose,  and  observed  that  the  plaintiff  had  mistaken  his 
remedy,  and  that  the  effect  of  this  motion,  if  it  were  granted,  would  be  error 
upon  the  record,  if  the  defendant  were  to  plead  that  oyir  of  the  copy  only  had 
been  granted  by  rule  of  Court,  which  would  be  equivalent  to  denial  of  oyer.  There 
are  varions  ways  in  which  the  plaintiff  might  have  proceeded  ;-fae  might  have  ap- 
plied to  the  Court  to  have  the  bond  itself  delivered  up ;  he  might  have  obtained 
relief  in  equity ;  he  might  have  declared  upon  the  bond  as  being  in  possession  of 
the  defendant ;  or  he  might  have  stated  the  fact  on  the  record  with  respect  to 
cancelling  the  bond.  But,  as  he  has  chosen  to  make  a  pro/erf  in  Court,  oyer  of 
the  bond  on  which  he  has  declared  cannot  be  dispensed  with.  There  is  no  in- 
stance of  such  a  rule  having  been  granted,  but  there  are  several  in  which  it  has 
been  refused.  1  Mod,  f66i  t  Stra.  11 86.  1  fVUs,  16.  S.  C. 

S,  Heytoood  msappoH  of  the  rule  cited  Sound,  9.  and  Toity  v.  NeskUt,  TV. 
f  4  G.  3.  B.  R,  to  shew  that  the  present  application  was  not  unprecedented. 

jiokhtnt,  J«-»I  do  not  say  that  this  Court  cannot  in  any  instance  grant  such 
an  application  as  the  present ;  bat  the  better  way  iPiU  be  for  the  plaintiff  to 
amend  his  declaration,  and  state  the  circumstances  to  excuse  the  prqfert.  As 
there  is  another  way  open,  there  is  no  reason  why  it  should  not  be  taken.  And 
afterwards  the  Qoort  granted  a  mle  to  shew  cause  why  the  bond  should  not  be 
delivered  ap,  and  why  tiie  defendant  should  not  pay  the' costs  of  both  the  ap. 
plications ;  became,  on  the  award  being  set  aside,  the  defendant  ooght  to  have 
rftmned  t&e  bond.  (a)  10  Co.  9f .  a. 

So 
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'  So  tliat  the  same  persoOi  on  the  same  question  of  right,  ascer-  1789* 
tained'by  the  same  medium  of  proof,  must  necessarily  fail  in  the  -*— . 
character  of  a  defendant,  though  he  would  be  entitled  to  sue*  i^^ftlL 
ceed  in  that  of  a  plaintiff.  The  doctrine  contended  for  by  the  Brookmait* 
defendant  is  strongly  confirmed  by  all  the  precedents  of  plead- 
ing in  modem  times  (a),  though  there  are  no  printed  precedents 
lo  that  effect  in  the  old  books.  The  case  of  Soresby  v.  Sparrowifi) 
does  not  affect  the  present  question ;  for  there  the  party  had 
made  ^profert  of  the  deed,  after  which  the  Court  said,  they 
could  not  dispense  with  oyer.  In  BtJUe  v.  Beard  (c),  where  it 
was  objected  that  an  advowson  did  not  pass  by  the  king's  grant 
of  a  manor  cum  pertinentibuSf  it  appearing  that  there  had  been 
an  ancient  possession  in  the  grantee  and  those  who  claiined  under 
liim,  the  Court  said  that  they  would  intend  in  respect  of  the 
ancient  and  continual  possession  that  there  was  a  lawful  grant  of 
the  king:  for  records  and  letters  patent,  and  other  writings, 
either  consume,  or  are  lost  or  embeazled ;  and  God  forbid  that 
ancient  grants  and  acts  should  be  drawn  in  question,  althou((h 
they  cannot  be  shewn,  which  at  first  were  necessary  to  the  pefc^ 
fection  of  the  thing.  Then  it  is  objected,  that  the  manner  in 
which  this  deed  was  lost  is  not  set  forth ;  but  that  was  impossible, 

.  because  it  was  not  known  to  the  party.  And  as  to  the  possibi- 
lity of  fraud  by  the  party  himself  destroyii^  the  deed,  that  is 
answered  by  saying  that  his  adversary  may  have  a  discovery  in 
equity  :  but  the  Court  are  not  called  upon  now  to  determine  by 
what  sort  of  evidence  the  plea  may  be  supported,  but  whether 
any  evidence  is  sufficient. 

Gibbs,  in  reply.  It  being  admitted  that  there  is  no  express 
authority  upon  the  point,  it  is  more  fit  that  this  case  should  be 
determined  upon  the  several  dicta  which  have  been  mentioned, 
than  upon  any  modem  practice  in  pleading  which  has  crept  in 
iub  siUfUio.  It  is  clear  that  the  law  was  otherwise  understood 
from  the  time  of  Lord  Coke  down  to  that  of  Lord  Hardwicke* 
And  as  to  the  absurdity  which  has  been  pointed  out,  of  allowing 
evidence  to  be  given  of  a  lost  deed  on  the  general  issue  before  a 
Jury,  and  not  allowing  it  to  be  pleaded ;  the  same  incansistency 
existed  in  Lord  Coke's  time,  and  has  ever  been  considered  as  such, 
without  thereby  shaking  the  law. 

Lord  Kbny ON,  Ch.  J. — ^The  question,  which  is  raised  by  tUs 
ciemurrer,  must  be  admitted  on  all  hands  to  be  inter  apiee$juri8» 

(«)  ^(fte,  It  WIS  admitted,  both  on  the  Beadi  and  a|  the  Bar,  tfaatrachhaH 
been  the  au^deiB  practice  for  laaiqr  years  past    (Jk)%8tr.ltt6.    (c)lSJtqi.ff» 

If 
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1789.        If  the  objection  could  prevail  it  would  be,  not  because  it  is  built 
— —        on  grounds  ot  reason,  but  because  iia  lex  scripta  est.    And  then, 
^^J^        however  unreasonable  we  might  think  it,  we  should  not  be  war- 
BRooKMAir,    ranted  in  trampling  on  a  series  of  decided  cases  to  overturn  it. 
But  it  does  seem  to  militate  against  every  idea  of  reason  and  jus- 
tice to  say  that,  because  deeds,  which  are  in  their  nature  perish- 
able, cannot  always  be  preserved,  a  party  who  is  to  derive  a  bene- 
fit or  title  under  them  shall  be  bereaved  of  that  title  in  the  event 
of  their  being  lost,     llie  question  then  is,  whether  a  person, 
who  claims  a  benefit  under  a  release,  shall  be  permitted  to  allege 
in  pleading  that  such  a  deed  existed,  after  it  is  lost.  There  is  no 
doubt  but  that  on  the  trial  of  a  cause,  dejpending  on  the  fact  of 
existence  of  such  a  deed,  every  proper  suspicion  will  be  enter- 
tained.   A  mere  excuse  hatched  for  the  purpose  will  not  be  con- 
sidered a  sufficient  apology  for  not  producing  the  deed,  nor  in- 
deed any  excuse  but  such  as  the  urgency  and  justice  of  the  case 
will  warrant.     In  the  argument  one  position  was  laid  down  by 
the  defendant's  counsel  broader  than  the  law  will  admit,  namely, 
that  in  all  cases,  except  two,  wherever  a  party  claims  under  a 
deed  in  the  course  of  pleading,  he  must  bring  it  into  Court. 
But  that  is  not  so ;  it  is  not  necessary  in  the  case  of  conveyances 
operating  under  the  statute  of  Uses ;  and  yet  those  conveyances 
afiect  more  than  99  parts  out  of  an   100  of  the  real  property  of 
this  country.     So  in  another  species  of  conveyance,  by  feofi*- 
ment :  though  the  statute  of  Frauds  require^  that  livery  shall  be 
accompanied  by  an  instrument  in  writing,  there  the  party  is  not 
bound  to  make  Bprofert  of  the  deed  ;  though  it  is  necessary  in 
evidence  to  shew  it,  or  something  in  lieu  of  it.     It  was  said  in 
the  argument  that  the  strict  rule  would  not  be  attended  with 
hardship,  as  the  party  had  a  remedy  in  a  Court  of  Equity.    Now 
it  is  not  a  very  pleasant  thing  for  a  Court  of  Law  to  say,  that  they 
cannot  administer  justice  on  legal  titles  because  they  are  fettered 
with  certain  forms.    But  suppose  such  an  application  were  made 
to  a  Court  of  Equity  in  order  to  get  rid  of  the  profert  of  a  deed, 
that  Court  would  enjoin  the  party  not  to  take  advantage  of  the 
non-production  of  it :  but  still,  if  the  fact  of  thv  release  having 
existed  were  controverted,  it  would  be  sent  back  again  to  a  Court 
of  Law  to  ascertain  that  fact.    Of  all  the  authorities  which  have 
been  cited,  1  did  not  feel  the  weight  of  any  of  them  except  that 
before  Lord  Hardwicke,  who  was  certainly  a  great  judge  both  ia 
law  and  equity.    But  although  1  always  look  back  to  his  autho- 
rity with  the  greatest  respect,  yet  I  cannot  but  observe  that  in 

this 
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tbb  case  he  only  iDtimated  his  doabts,  but  did  not  give  his  ju«        1789* 

dicial  opinion  :  he  stated  the  question  to  be  then  floating  sub        

judice  in  a  Court  of  Law ;  and  therefore  he  said  he  would  relieve        ^^Jj^t 
the  party  in  equity  because  it  was  doubtful  whether  the  law    Brookmait.' 
would  relieve  him  or  not.     And  there  are  many  other  cases  in 
which  that  Court  holds  the  same  doctrine,  as  in  the  case  of  pro- 
ceedings to  recover  legal  demands  against  executors  or  admini« 
strators:  there,  if  a  Court  of  Law  cannot  prociu'e  a  discovery  of 
assets,  a  Court  of  Equity  will  see  justice  done,  and  yet  it  is  clear 
that  a  Court  of  Law  might  proceed  on  the  same  subject  matter ; 
therefore  it  is  not  to  be  inferred  from  a  Court  of  Equity  interfer- 
bg  that  it  is  not  a  /e^ora/ demand.    It  seemed  to  be  almost,  though 
not  quite,  admitted  in  the  course  of  the  argument,  that  in  cases 
of  e&treme  necessity,  as  where  all  a  person's  deeds  were  lost,  the 
production  of  a  deed  might  be  dispensed  with :  if  so,  it  is  giving 
up  the  whole  question.     For  what  is  extreme  necessity,  if  this 
be  not  such  where  the  deed  is  lost  i  since  no  human  prudence  can 
render  deeds  existing  for  ever.     I  should  have  been  glad  to  have 
found  one  direct  authority  on  this  point  in  later  times,  though 
I  have  not  heard  any  answer  to  the  case  of  Toiiy  v.  NeAHt. 
What  was  said  by  the  plaintiff's  counsel,  respecting  the  case  of  a 
i^t  of  way,  reminds  me  of  a  conversation  which  I  had  with 
the  late  Mr.  J.  Yates  ^vX  Hereford  Assizes,  on  a  case  of  Keym^r  v. 
Summers  (a),  which  was  an  action  upon  the  case  for  obstructing 
a  W3y :  it  appeared  that  on  the  trial  there  had  been  an  abi- 
flolute  extinguishment  of  the  right  of  way  some  years  back,  by 
the  unity  of  possession  of  the  way  and  of  the  land  through  which 
the  way  led  :  but  Yates ,  J.  directed  the  jury  to  presume  a  grant    [Willessa^.] 
from  a  possession  of  nearly  SO  years.     And  to  a  question  put  by 
me  to  that  Judge,-  how  the  plaintiff  could  have  pleaded  that 
matter  to  an  action  of  trespass  brought  against  him,  he  answered, 
that  he  might  plead  a  non-existing  grant.    That  was  his  opi- 
sioo,  and  it  is  warranted  by  practice.     For  it  is  allowed  that 
there  are  a  variety  of  precedents  to  that  effect,  which  would 
hive  compelled  me  in  a  case  of  such  necessity  to  say  that  that^ 
irinch  was  supposed  to  be  the  old  law,  was  founded  on  a  mistakOi 
and  that  the  law  of  the  country  has  in  modern  times  been  better 
adapted  to  general  convenience.  I  remember  hearing  a  demurfer 
attempted  to  be  argued  in  this  court,  because  the  names  of  J*. 
Doe  and  R.  Roe  were  not  added  to  the  declaration  as  pledges  to 
prosecute ;  in  support  of  which  it  was  said  that  in  all  the  old 

(a)  Bull.  N.  P,  74. 

books 
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1789«        books  of  entries  there  was  no  precedent  to  be  found  without 

"~-~        them :  but  the  Court  over*ruled  the  demurrer,  sayiug  that  it 

tffgjuff        ceased  to  be  law  when  pledges  ceased  to  be  matter  of  substance. 

Brooxmam.    For  these  reasons  I  am  of  opinion  that  the  demurrer  cannot  be 

supported. 

AsHHURST,  J. — If  this  demurrer  had  been  warranted  by  a 
long  series  of  precedents,  I  should  have  held  myself  bound  by 
them:  but  that  is  not  the  case,  and  the  sense  and  reason  of  the 
^logi  together  with  the  established  practice  in  modem  timet, 
militate  strongly  against  it.     It  is  admitted  that  deeds  and 
grants  may  be  presumed  from  usage,  where  they  are  necessary  to 
the  completion  of  the  party's  title.    And  I  bdieve  it  has  been 
held,  on  a  question  respecting  a  right  of  advowson,  that  after  a 
long  series^  of  presentations  even  a  grant  from  the  Crown  may 
be  presumed  ;  and  tha^  is  the  strongest  instance  of  a  presump- 
fioD,  because  all  the  grants  from  the  Crown  are  matters  of  re- 
cord.    And  this  may  have  come  before  the  court  on  the  plead- 
ings, because  in  quart  impedit  there  is  no  general  i^sue.    llie 
question  must  be  brought  before  the  court  in  some  mode  allow, 
ed ;  and  if  the  party  cannot  plead  a  grant  from  the  Crown  with 
out  a  proferi,  and  the  grant  is  lost,  his  title  would  be  also  lost : 
therefore  ex  necessitate  he  must  plead  it  as  a  non-existing  grant, 
and  that  it  is  lost  by  time.     No  case  has  expressly  determined 
that  this  demurrer  can  be  supported ;  and  Dir.  Lejifiel^Ts  case 
rather  leaves  an  opening  for  a  contrary  determination.     It  says 
that  where  a  man's  deeds  and  muniments  are  lost  by  fire,  proferi 
of  the  deed  pleaded  may  be  dispensed  with  :  the  case  of  fire  is 
only  put  by  way  of  instance :  for  if  the  deed  be  destroyed  by 
any  (fther  accident,  it  falls  within  the  same  reason.     And  that 
brings  it  to  a  matter  of  fact  before  the  jury,  whether  there  be 
or  be  not  sufficient  evidence  that  the  deed  did  exist  i    The  ad- 
verse party  may  bring  the  matter  into  question  by  pleading 
eithe^  that  it  is  not  his  deed,  or  that  it  is  not  lost ;,  and  the  parij 
pleading  it  must  give  evidence  to  support  his  allegation  that  tha 
deed  is  destroyed  by  time  and  accident.    Therefore  no  incon- 
venience can  arise  from  this  determination)  whereas  infiMlo 
hardship  and  inconvenience  would  ensue  from  a  contraqf  deoi^ 
sion.    With  regard  to  the  case  in  f^ezeif,  Lord  Hardwicke  did-not 
expressly  determine  this  point. 

BuLLER,  J. — For  these  last  two  hundred  years  il  has  baea 
considered  as  clear  law  that  grants,  letters  patent,  and  recorda, 
may  be  presumed  from  length  of  time.  It  is  so  laid  down  ia 
Laid  Colu^  time,  12  Rqp.  5.  as  undoubted  law  at  that  time  ; 

and 
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and  in  modern  times  it  has  been  adopted  in  its  fullest  extent.        1789. 
The  Mayor  of  Kings ton^upon-HuU  v.  Homer,  CozDp.  1 02.  Powell        ■■ 
▼.  Milbanke,  ante  1  vol.  3gg  n.  and  the  King  v.  the  Archbishop        ^Ji^ 
oi  Canterbury  (a) ;  where  Lee  Ch.  J.  said,  here  is  an  uninter-    BaoouiAv. 
rnpted  usage  since  1278,  and  there  cannot  be  a  stronger  pre- 
sumption of  a  grant.     So  in  Hasselden  v.  Bradney  (i),  a  jury 
may  find  a  recovery  on  presumption.     So  that  there  never  ap« 
pears  to  have  been  any  doubt  on  this  point :  and  if  we  were  to 
stop  here,  it  goes  the  full  length  of  deciding  the  present  questioo.  . 
For  it  would  be  a  strange  contradiction  to  say  that  the  law  al- 
lows a  right,  and  yet  precludes  the  party  from  taking  the  be- 
nefit of  it.     Pleading  is  the  formal  mode  of  alleging  that  on 
the  record  which  would  be  the  support  or  defence  of  the  party 
GO  evidence.     Now  the  law  has  said  that  a  grant  may  be  pre- 
sumed from  length  of  usage :   then  if  a  party  were  permitted 
to  give  evidence  on  the  general  issue  in  support  of  that  presump- 
tion, and  were  refused  the  liberty  to  plead  it,  where  pleading  is 
necessary,  it  would  be  the  grossest  contradiction.     Whether  the 
eviclence  in  each  particular  case  is  a  sufficient  foundation  for 
aoch  a  presumption  is  a  question  that  does  not  arise  upon  plead- . 
ingy  but  upon  the  trial  of  the  issue  afterwards.     And  in  some 
cases  a  rule  has  been  laid  down  respecting  the  length  of  time 
which  shall  be  sufficient  to  raise  a  presumption.    As  in  the  case 
of  Darwin  V,  Upton  {c),  where  twenty  years  quiet  and  uninter- 
rupted possession  of  ancient  lights  was   deemed  a  sufficient 
ground  from  which  the  jury   might  presume  a  grant.      I  am 
clearly  therefore  of  opinion  that  the  same  rule  must  prevail  whe- 
ther the  defence  be  set  up  on  the  plea  of  the  general  issue  or  on 
m  special  plea :   and  none  of  the  authorities  which  have  been 
oted  impeach  this  doctrine.    This  case  has  been  very  ingeni- 
ously srgued  by  the  defendant's  counsel :  but  I  difiPer  from  him 
in  the  conclusion  which  he  draws  from  what  is  said  in  Doctor 
Ijejifield's  case.    Two  exceptions  to  the  general  rule  are  there 
■leotioned,  that  a  deed  cannot  be  pleaded  without  a  profert ; 
from  whence  he  infers  that  no  other  exception  can  be  allowed.  . 
But  that  is  not  so ;  for  the  rule  laid  down  bj  Lord  Coke  extends 
to  ail  cases  of  extreme  necessity ;  those  which  be  mentions  are 
only  put  as  instances ;  and  wherever  a  similar  necessity  exists^ 
the  same  rule  holds.    And  with  respect  to  the  case  in  rezey,  it 

(«)  TV.  11 4r IS  Geo.f.  B.R.  (6)  T\r.4Geo»$.  C.B. 

(€)  Jfidb.  96  Gto.  5.  B.  R«  00  a  motion  for  a  new  trial.  See  alio  0$wM  v. 
Jjq^  mde  t  voL  S70. 
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is  not  an  authority  against  this  pleading.  Lord  Hardwicke  be- 
gins with  saying,  that  the  loss  of  a  deed  is  not  in  all  cases  a 
ground  for  an  application  to  equity  for  relief:  and  then  he  says 
''  Courts  of  Law  admit  evidence  of  the  loss  of  a  deed,  proving 
^'  the  existence  of  it,  and  the  contents,  just  as  a  Court  of  Equity 
''  does."  That  then  is  an  admission  of  this  doctrine.  Besides 
it  is  to  be  remembered  that  the  question  in  that  case  was,  whe- 
ther relief  should  be  given  in  equity,  and  therefore  every  thing 
which  passed  there  must  be  understood  as  referable  to  that. 
Lord  Hardwicke  was  merely  assigning  his  reasons  for  not  turning 
the  party  round  to  seek  his  remedy  in  unother  court ;  and  if  the 
question  were  only  doubtful,  that  was  sufficient  to  retain  it  in 
a  Court  of  Equity.  And  as  to  his  observation,  respecting 
Lord  King*9  having  said  that,  if  a  person  pleaded  a  deed  with  a 
proferi,  he  would  give  relief  on  motion  on  an  affidavit  of  its  be- 
ing lost,  that  "  he  could  not  conceive  what  Lord  King  meant 
''  by  it,  for  that  would  be  a  plain  error  on  the  record;'*  with 
great  deference  I  think  that  Lord  Hardwicke  mistook  the  mut- 
ter, by  not  considering  the  mode  in  which  the  Courts  of  Law 
give  relief:  for  we  have  in  many  instances  dispensed  with  the 
necessity  of  giving  oyerf  as  where  an  original  lease  is  lost,  and 
an  application  is  niade  that  a  copy  of  the  counterpart  may  l>e 
godd  oyer;  and  if  it  be  once  ordered  that  a  copy  be  deemed  a 
comphance  with  the  rule  demanding  oyer,  no  error  can  appear 
on  the  record,  because  it  does  not  there  appear  whether  the 
oyer  was  given  from  the  original  deed  or  a  copy.  Then  it  was 
said,  that  the  plaintiff  was  not  without  remedy,  for  that  a 
Court  of  Equity  would  give  him  relief.  But  that  argument 
is  no  answer  in  a  Court  of  Law.  We  are  not  to  consider  what  a 
Court  of  Equity  in  the  plenitude  of  its  power  may  do :  the 
question  here  is,  whether  in  a  Court  of  Law  a  party  may  not 
avail  himself  by  pleading  a  deed  of  long  standing  which  is  lost. 
No  authority  is  against  this  mode  of  pleading :  but  on  the 
contrary  it  has  the  sanction  of  modern  practice,  which  in  a  case 
like  this  has  great  weight.  And  this  does  not  admit  of  the  an- 
swer which  was  given  at  the  bar,  that  this  was  only  the  result 
of  speculations  of  gentlemen  of  the  profession  in  their  private 
chambers  on  what  might  be  done  :  for  the  pleadings  are  always 
entered  on  the  record,  and  copies  are  delivered  to  the  adverse 
parties,  who  are  ever  ready  to  take  advantage  of  any  defect. 
Now  if  this  form  of  pleading  has  obtained  for  so  many  years, 
and  no  objection  has  ever  been  made  to  it,  it  is  a  strong  argu<» 

ment 
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meot  to  shew  what  the  law  is ;  for  pleadings  are  always  evidence        1789. 

of  the  law.     But  even  without  this  argument,  if  a  deed  may  be 

presumed  by  a  jury  from  length  of  usage,  it  follows  from  neees-        of^nst 
sity  that  this  plea  ought  to  be  allowed.  Brookmak. 

Grose,  J. — As. my  brothers  have  given  so  strong  an  opinion 
upon  this  question,  I  cannot,   without  great  and  serious  diffi* 
dence,  hint  a  doubt  on  it :  but  it  is  my  duty  to  exercise  my  own 
judgment,  and  to  give  my  opinion  such  as  I  have  formed  it,  not 
being  convinced  by  any  of  the  arguments  of  the  Court.    The 
fjuestion  b  whether  a  party,  claiming  under  a  deed,  is  not  bound 
to  make  zprqfert  of  it  in  pleading.     I  entirely  agree  with  what 
was  said  by  my  brother  Ashhurstf  that,  if  this  point  has  been 
settled  by  a  long  series  of  authorities,  we  must  be  bound  by  them  : 
and  1  cannot  help  thinking  that  a  long  series  of  authorities  has 
been  produced  to  prove  that,  in  pleading,  a  party  who  wishes  to 
avail  himself  of  a  deed  must  make  a  profert  of  it.  And  in  addition 
to  the  authorities  cited  are  other  passages  in  Brokers  Abridgement ; 
"  Monstrans  de  Fails"  pL  1 37.    "  Oi/er  de  Records  if  de  Fails,'' 
fi.  15.  In  looking  into  Doctor  Leyfield^s  case  there  can  be  no  doubt 
abcMit  the  opinion  which  Lord  Coke  entertained  of  the  law  as  it 
then  stood  and  long  before.  He  makes  the  distinction  between  a 
deed  which  is  pleaded,  and  one  which  may  be  presumed  in  ert- 
dtftce  on  the  general  issue :  and  this  difference  is  recognized  in 
other  cases.   Lord  Coke  thought  that  in  all  cases,  except  two,  a 
deed  must  be  pleaded  with  a  proferl.    There  is  also  another 
aaifaority  to  this  effect  in  1  Mod.  266.  recognized  in  the  case  in 
Strange.    It  may  be  said  in  answer  to  the  last  case  that  (he  deed 
was  pleaded  with  a  proferl,  and  therefore  oyer  could  not  be  dis- 
pensed with:  but  the  judgment  and  reasoning  clearly  shew  that 
the  deed  could  not  be  pleaded  without  a  projcrl.    Then  fol- 
lowed the  case  in  Fexey,  where  Lord  Hardwicke  was  of  opinion 
thmt  in  a  court  of  law  proferl  of  a  deed  pleaded  was  necessary. 
Tlicrefore  from  the  time  of  the  year  books,  cited  in  Broke,  to 
dimt  of  Lord  Hardwicke,  there  is  an  uniform  current  of  autho- 
riues  that  where  a  party  pleads  a  deed  he  must  produce  it.     To 
be  rare  if  there  were  any  authorities  the  other  way  to  shew  that 
those  which  I  have  mentioned  are  founded  on  inconvenience 
and  error,  1  should  be  glad  to  lean  that  way :  but  no  one  au« 
thofity  of  that  sort  has  been  produced ;  and  without  such  an 
aothority  I  cannot  say  that  those  authorities  shall  not  avail,  or 
that  1  can  alter  the  law.    As  to  the  modern  precedents  which 
have  been  mentioned,  I  cannot  decide  that  they  have  altered 
the  law,  they  not  having  been  brought  into  discussion  in  a 
Coort  of  Law.    For  whatever  deference  I  may  have  to  the  opi- 
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nion  of  those  gentlemen  of  the  profesaion,  who  have  drawn  such 
pleadings,  they  cannot  outweigh  the  solemn  decisions  of  courts 
of  justice.  The  contradiction  arising  from  the  same  person  suc- 
ceeding or  not  when  in  the  character  of  plaintiff  and  defendant 
was  pointedly  put  by  the  plaintiff's  counsel :  but  in  answer  I  can 
only  say  that  the  same  inconsistency  existed  in  Lord  Cqke*s  time, 
notwithstanding  which  it  was  still  deemed  to  be  law.  However, 
for  the  sake  of  general  inconvenience,  I  am  not  sorry  that  the 

rest  of  the  Court  are  of  a  contrary  opinion. 

Demurrer  over-ruled  (a). 

(a)  Vid.  1  H.  Bl  Rep.  255. 


Wfdnetdatff 
Jlfay6th« 

A  lord  of  a 
manor  cannot 
seize  a  copy- 
hold estate  as 
forfeited,  pro 
d^etu  te- 


Doe  on  the  Demise  of  Tarrant  and  Others  against 

Hellier  and  Others. 

THIS  ejectment  was  tried  at  the  last  Summer  assizes  for 
Stafford,  before  Lord  Kenyan.  The  premises  comprised  in 
the  declaration  were  the  freehold  and  copyhold  estates  of  the 
late  Sir  Samuel  Hellier,  who  died  seised  thereof  on  the  12th  Oclo- 
neniii,  without   g^,.  ]  734  which  were  devbed  by  him  to  the  defendant  Hellier,  by 

Therefore  ^iH  dated  the  10th  September  1784.   A  verdict  was  found  for  the 

ivhera  on  the 

death  of  a 

copyholder  of 

inheritance  the 

lord  after  three 

proclamations 

for  the  heir  to 

come  in  and  be 


defendants  as  to  the  freehold  estates ;  but  for  t^  j  plaintiff  as  to  the 
copyhold  estates,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case.  The  second  count  in  the  declaration  (under  which 
alone  the  lessors  of  the  plaintiff  claimed)  was  laid  on  the  25th 
March  1788  on  the  demise  of  Bettjamin  Tarrant,  John  Griffin 
admitted,  seix-  Hodgson,  and  Ann  his  wife,  William  Tutt,  Ann  Taylor,^ni  William 
into  his^an^  Shepherd,  for  the  term  of  seven  years.  The  lessors  of  the  plaintiff 
and  afterwards  (except  JoA/i  Griffin  Hodgson  who  married  Ann  Flodgsoniii  1784) 
Se^o^anotber  ^^^  ^^^  ^^^i^s  ^^  1^^  ^^  S'lr  Samuel  Hellier.  The  copyhold  estates 
*\f  £2?^*^*^""  ^"  qtiestion  are  copyholds  of  inheritance,  holden  of  the  prebend 
nbsoiuieieizure,  manor  of  Feat  her stone  by  Beverdl  and  different  rents.    William 

and  coDse-         Pultnev^  esq.  is  seised  in  fee  of  the  said  manor,  to  which  he  became 
qoently  irregu-  .7/  «.     r.  ,  rr  n.     «         •!•    1     •     j 

lar,  there  being  entitled  m  the  year  1783.    Sir  Samuel  Hellier  by  will  devised  to 

DO  custom  to 

warrant  it ;  and  being  irregular  as  an  absolute  seizure,  it  could  not  afterwards  be  set  up  by  the 

lord  as  a  teizure  ^uotw^fi^.— If  one  of  several  co-heirs  of  a  copyholder  be  a  feme  covert  at  the  time 

of  the  ancestor's  death,  and  thal»rd  seize  the  whole  estate  (in  default  of  the  heir's  not  coming  in 

to  be  admitted  after  three  procUmations)  without  first  appointing  an  attorney  or  guardian  for 

the  feme  covert,  according  to  the  requisites  of  the  9  G.  1.  e,  29.  a  seizure  of  the  wkile  estate  is 

irregular,  though  it  be  not  l^nown  to  the  lord  that  one  of  the  heirs  is  a  feme  covert. — A  forfeiture 

ty  a  copyholder*s  levying  a  fine  may  be  waived  by  the  lord.— A  forfeiture  of  a  copyhold  estate 

can  only  be  taken  advantage  of  by  him  who  is  lord  at  the  time  of  the  forfeiture,  except  ni  those 

cases  where  the  act  of  forfeiture  destroys  the  estate. — A  fine  levied  by  a  copyholder,  who  conti* 

noes  in  possession,  is  void  as  against  the  lord. — Whether  the  lord's  right  of  entry  for  a  forfeitnre 

}»  not  barred  afler  20  yean  by  the  Sutute  of  Limitations  ?    Qn«rc.    ft  East,  Sll.] 

the 
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the  defendant  Hellier,  and  his  heirs,  all  his  copyhold  and  freehold        1789. 

etfates  after  paying  mortgages,  debts,  ^c.     No  surrender  was        

made  of  the  copyhold  premises  to  the  use  of  Mr.  SamueFs  will.      Tarrant 
At  a  court  leet  with  a  court  baron,  holden  in  and  for  the  manor        vainst 
of  Featherstone,  on  the  27th  October  1785,  the  Homage  pre- 
sented the  death  of  Sir  S.  Hellier;  and  an  entry  of  a  proclamation 
on  the  rolls  was  made  as  follows:  ^'  At  this  court  public  procla- 
mation was  made  the  first  time  for  the  heir  of  Sir  S.  Hellier 
knight,  deceased,  to  come  into  court,  and  he  admitted  tenant  to 
all  and  singular  the  several  messuages,  tenements,  closes,  pieces 
or  parcels  of  land,  and  premises,  situate  and  being  in  Featherstone 
within   the   precincts   of    this   manor,    whereof  the   said   Sir 
S.  Hellier  died  seised,  or  else  the  same  would  be  seized  b^  the  lord 
of  the  said  manor  for  want  of  a  tenant ;  but  nobody  came  who 
shewed  any  title  to  the  same  :  Therefore  such  default  and  this 
first  proclamation  are  recorded"    Two  other  similar  proclama- 
tions were  made  at  two  subsequent  courts,  Sfc.     By  an  entry 
on  the  rolls  of  the  manor  of  a  small  court  and  court  baron 
holden  on  the  14th  Januarj/  1786,  it  appears  as  follows  :  ^^  At 
this  court  a  precept  was  issued  by  the  steward  of  the  manor,  and 
delivered  to  William  Bradshaw  bailiff,  and  officer  of  the  manor, 
directing  him  to  seize  into  the  hands  of  the  lord  all  and  singular 
the  several  copyhold  messuages  or  tenements,  lauds,  and  premises, 
which  are  situate  and  being  in  Featherstone^  within  the  precincts 
of  the  manor,  of  which  Sir  .S.  Hellier  died  seised ;  and  to  re* 
tnm  this  precept  at  the  next  court,  to  be  holden  on  Saturday 
the  4th  day  of  February  next."     By  another  entry  on  the  rolls 
at  a  small  court  and  court  baron  holden  on  the  4th  February 
1786,   it  appears  as  follows :   *^  at  this  court  W.  Bradshaw, 
bailiff  of  this  manor,  and  officer  of  this  court,  returned  the  pre- 
cept, which  issued,  and  was  delivered  to  him  at  the  last  court 
holden  for  this  manor  in  every  part  obeyed  and  executed,   to 
wit,  that  he  had  taken  actual  possession  of  and  seized  into  the  hands 
of  the  lord  of  the  manor  all  those  four  several  copyhold  mes- 
suages or  tenements,  with  the  lands,  hereditaments,  and  pre- 
mises thereto  belonging,  situate,  i^c.  whereof  the  said  Sir  S.  HeU 
her  died  seised;  as  by  the  said  precept  he  was  commanded." 
At  a  court  holden  lOtb  April  1786,  the  lord  of  the  manor  gave, 
granted,  and  surrendered,  the  said  copyhold  premises,  (specific 
callj  naming  each  of  the  different  estates,)  ^o  the  defendant  Hellier 
his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  said 
manor,  to  be  holden  of  the  lord  of  the  said  manor,  by  the  rents 
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1789*        and  services  due,  and  of  right  accustomed.     And  he  was  at  the 

said  court  admitted  tenant,  and  gave  to  the  lord  for  such  his 

Tarrant  admission  692/.  (although  the  sum  mentioned  in  the  said  grant 
fS^j^_  and  admission  is  only  346/.)  for  a  fine,  and  made  his  fealty. 
The  lessors  of  the  plaintiff  did  not,  nor  djd  either  of  them, 
apply  to  the  lord  or  his  steward  to  be  admitted  to  the  copyhold 
premises  until  the  26lh  of  Jul^  1788 ;  nor  did  they  or  either 
of  them  tender  to  the  lord,  or  his  steward,  the  relief  due  by  the 
custom  of  the  manor  upon  tlie  admission  of  an  heir  at  law, 
claiming  by  descent ;  which  in  the  instance  of  the  present  estates 
was  the  sum  of  3s,  6d.  By  the  custom  of  the  manor  no  fine 
is  due  to  the  lord  upon  the  admission  of  an  heir  at  law.  In  the 
3 1st  year  of  the  reign  of  the  late  king,  Sir  S.  Uellier  levied  a 
fine  in  his  Majesty's  Court  of  Common  Pleas  of  several  estates 
in  Staffordshire^  which,  from  the  description  of  the  premises  in 
the  deed  to  declare  the  uses,  comprehended  both  his  freehold 
and  copyhold  estates. 

This  case  was  argued  last  Hilary  Term  by  Lane  for  the  plain- 
tiff and  Plumer  for  the  defendants;  and  again,  on  this  day,  by 
Bower  for  the  plaintiff,  and  Milles  for  the  defendants. 

The  arguments  for  the  plaintiff  may  be  reduced  to  these  three 
points  (a);  Jst.  That  no  absolute  forfeiture  of  the  copyhold  estate 
was  incurred  either  by  the  fine  levied  in  the  31  G.  2. ;  or  by  the 
default  in  the  heirs  of  Sir  S.  Hellier  not  coming  in  to  be  ad. 
mitted ;  2dly.  That  the  lord  was  not  entitled  to  seize  quousque, 
because  one  of  the  co-heirs  was  a  feme  covert;  and  the  stat. 
9  Geo.  1.  c.  29«>  which  protects  her  interest,  equally  protected 
the  others  ;  and  Sdly,  Even  if  the  lord  were  entitled  to  seize  till 
the  heirs  came  in,  that  as  the  lord  had  proceeded  as  for  an  absolute 
forfeiture,  his  entry  could  not  be  converted  into  a  seizure  quo  usque. 
With  respect  to  the  first :  it  does  not  follow  that,  because  the 
description  of  the  premises  in  the  deed  to  declare  the  uses  of 
the  fine  was  sufficiently  comprehensive  to  include  the  copy, 
holds  as  well  as  the  freeholds,  the  former  were  intended  to  pass 
by  the  fine ;  and  as  this  is  the  case  of  a  forfeiture,  the  fine  may 
be  applied  to  the  latter  only.  But  even  if  the  fine  did  include 
the  copyholds,  as  it  was  levied  in  17^8,  the  present  lord  could 

(a)  On  the  first  argament  it  was  objected  that  it  was  not  proved  that  the  lord's 
bailiff  had  in  point  of  fact  seized ;  that  the  proclamations  did  not  enumerate  the 
f€rt%euUa'  estates,  of  which  the  tenant  died  seised,  i  Lev,  63. ;  and  that  the  procla- 
mations were  only  proved  by  the  entry  in  the  coort  roUs,  whereas  they  should  have 
been  proved  vtod  eoce,  l  KOt,  f  87.  But  the  Court  did  not  think  that  there  was  any 
force  ID  either  of  the  objections,  and  they  were  abandoned  on  the  second  argamen  t. 
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not  take  advantage  of  it,  since  he  did  not  become  entitled  to  the         1789. 

manor  till  1783  :    And  -''tione  can  take  benefit  of  a  forfeiture         ' 

"  but  he  that  is  locd  of  the  manor  at  the  time  of  the  forfeiture ;"  ^^J^rrI^jJI: 
Co.  Cop,  s,  60.  Now  it  is  stated  that  Sir  S.  Hellier  died  seised  ju^miMt 
in  1784,  which  he  could  not  have  done,  if  the  lord  had  availed 
bimself  of  the  forfeiture.  A  person  who  becomes  lord  after  a 
forfeiture  accrued,  and  accepts  rent  from  the  tenant,  shall  not 
take  advantage  of  the  forfeiture.  1  Buhtr.  190.  The  accept- 
ance of  rent  operates  as  a  waiver  of  the  forfeiture.  Garrard  v. 
Uster,  1  Keb.  15.  Then  here,  as  the  lord  at  the  time  of  the 
forfeiture  did  not  seize,  it  shall  be  presumed  that  he  received 
rent  of  the  tenant,  and  accepted  him  as  his  tenant.  Besides, 
the  present  lord  proceeded  pro  defectu  tenentisy  and  not  pro 
delicto.  Neither  did  any  forfeiture  accrue  by  the  heirs  not 
coming  in ;  for  though  the  lord  may  seize  quousque,  he  cannot 
enter  as  for  ^forfeitures  if  the  heirs  do  not  come  in,  without  a 
special  custom;  and  here  no  such  custom  exists.  Lord  Salisbury  9 
caic,  1  Lev.  63.  1  Keb.  287.  S.  C.  King  v.  Diiliston,  Salk. 
386.  and  3  Mod.  221.  Co.  Cop.,s.57.  Sir  JR.  Lechford's  case, 
8  Co.  99.  Underkill  v.  Kelsei/p  Cro.  Jac.  226.  and  Titus  v. 
Perkins,  Skin.  250.  Secondly,  the  9  G.  1.  c.  29.  s.  5.  ex- 
pressly declares  that  no  feme  covert  shall  forfeit  any  copyhold 
for  neglect  or  refusal  to  come  to  be  admitted,  S^c, ;  and  the  other 
parts  of  the  act  point  out  the  mode  to  be  pursued  by  the  lord* 
Then  as  the  statute  protected  the  interest  of  one  of  the  co-heirs, 
it  must  extend  to  them  all :  for  several  parceners  make  but  one 
heir  in  law,  though  they  have  several  inheritances  among  them- 
selves, Co.  Lit.  163.  b.  And  the  lord  shall  rather  lose  the 
fruits  of  his  tenure,  than  that  the  estate  shall  be  considered  as 
devisable,  3  Leon.  13.  In  Roe  v.  Hutton{a)  where  a  copyhold 
was  devised  to  six  persons  in  trust,  and  one  offered  to  pay  his  pro- 
portion of  the  fine,  which  the  lord  refused  unless  he  would  pay 
the  whole  for  the  sis,  it  was  held  that  the  lord  should  have  ad- 
mitted that  one,  and  that  he  could  not  seize  quousque.  [Lord 
Kemfon^  C.  J.  observed  that  they  were  /omMenants,  and  took  per 
my  &  per  tout :  but  here  they  took  only  as  parceners.  That 
one  of  several  joint-tenants  supplies  the  whole  tenure  to  the  lord; 
but  that  it  is  otherwise  in  the  case  of  parceners.]  But  in  the 
case  of  a  forfeiture  the  possession  of  one  parcener  is  sufficient. 
In  Baspole  v.  Lor^  (6)  where  a  surrender  was  made  to  the  use  of 
A.  for  life;  remainder  to  B.  in  fee,  and  A.  did  not  come  In  after 
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1789*        three  proclamations,  (there  being  a  custom  that  the  lord  sliould 
'  take  as  forfeited  if  the  heirs  did  not  come  io,)  it  was  held 

Takkamt  ^^^^  ^^^  estate  in  remainder  was  not  forfeited,  and  that  the 
Qgainst  lord  should  not  have  it  on  the  default  of  the  tenant  for  life.  In 
this  case  therefore  there  could  not  be  a  seizure  for  any  part, 
certainly  not  for  the  whole,  and  the  seizure  of  the  whole  is  irre- 
gular. But,  thirdly,  even  if  the  lord  were  entitled  to  seize  quous. 
que^  yet  here  he  has  proceeded  as  for  an  absolute  forfeiture,  which 
is  erroneous.  Seizure  by  the  lord  is  a  summary  mode  of  pro- 
ceeding, analogous  in  its  effect  to  a  judgment  and  execution  in 
a  Court  of  Law.  If  the  lord's  proceedings  had  been  stated  on 
record,  and  it  appeared  that  he  was  entitled  only  to  a  limited 
or  qualified  estate,  and  the  judgment  was  that  he  should  take  a 
fee-simple,  such  a  judgment  would  be  clearly  erroneous.  So 
here  as  the  lord  was,  at  the  most,  entitled  only  to  seize  quousque, 
and  he  has  seised  absolutely,  as  appears  not  only  from  (be  seizure 
at  the  time,  but  also  from  his  subsequent  grant  of  it  in  fee, 
it  is  erroneous.  And  as  a  formal  judgment  in  a  Court  of  Law 
would  be  reversed  on  error,  this  seizure  must  be  now  annulled  ; 
aince  the  lord  cannot  entitle  himself  by  a  summary  mode  to  a 
greater  estate  than  he  coiild  have  recovered  by  a  regular  judg- 
ment. As  the  seizure  is  an  entire  proceeding,  any  irregularity 
will  avoid  the  whole.  Forfeitures  are  odious  in  the  law, 
and  the  law  will  take  hold  of  any  circumstance  to  avoid  them 
in  favor  of  the  heir  at  law.  1  Ro.  Abr.  568.  Now  if  the  pro- 
ceedings be  incorrect,  the  heir  at  law  is  entitled  to  recover  with- 
out admittance,  1  Xeo7i.  100.  The  admission  gives  no  right: 
and  before  admittance  the  heir  has  a  complete  title  against  all 
the  world,  but  the  lord,  JR.  v.  Rennet,  ante  2  vol.  19B.  Besides 
an  application  to  the  lord  to  be  admitted  would  have  been 
nugatory,  for  he  had  already  admitted  another  tenant. 

For  the  defendants  it  was  insisted,  1st,  That  an  absolute  for- 
feiture was  incurred  by  the  fine  levied  in  the  late  reign,  which 
could  not  be  done  away  by  any  subsequent  act;  and,  2dly,  That 
the  lord  had  a  right  to  seize  quousque  till  the  heirs  came  in  lo 
be  admitted,  notwithstanding  the  9  Geo.  1.  c.  29-  As  to  the 
first ;  the  case  expressly  finds  that  the  deed  to  declare  the  uses 
of  the  fine  comprehended  the  copyholds;  and  the  court  will 
not  intend  that  the  fine  itself  did  cot.  Then  by  levying  the 
fine,  an  absolute  incurable  forfeiture  was  incurred.  ''  If  a  copy- 
^  holder  levy  a  fine,  make. a  feoffment,  or  suffer  a  common  re- 
<^  coveryi  which  destroys  the  estate,  no  acceptance  of  rent,  or  act 
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**  done  by  the  lord,  shall  be  available  to  make  the  estate  again        1789. 
"  good/'    Supp.  to  Co.  Cop.  $.\\.    And  in  Freem.  516,  7.  and        — 
Lutw.  803.     Trthj/j  Cb.  J.  took  a  distinction  between  forfeit*      Tarrai^ 
uresy  (such  as  those  incurred  by  levying  a  fine,  4rc.)  which  can-        •ffainst 
not  be  waived,  and  those  which  can,  as  by  making  a  lease  for 
years,  or  committing  waste.   The  latter,  he  says,  '*  are  at  the  elec- 
^  tioB  of  the  lord,  and  may  be  waived  by  acceptance  of  rent,  Sfc. 
**  bat  ID  the  other  case  no  act  of  the  lord  can  purge  the  forfeiture, 
**  because  in  the  case  of  a  fine,  Sfc.  the  copjfbold  is  utterly  ex- 
**  tinguisfaed/'     Neither  is  any  presentment  necessary  to  entitle 
the  lord  to  a  forfeiture ;  for  presentment  is  only  notice  to  the 
lord  of  the  forfeiture.  Latch.  227*    Godb.  17*     And  this  is  not 
answered  by  the  finding  of  the  jury  that  Sir  S.  Hellier  died  seised, 
for  they  only  found  the  fact^  but  not  the  law ;  they  did  not 
mean  to  say  that  he  died  actually  seised  as  rightful  owner.    With 
respect  to  the  second  point :   it  is  not  necessary  to  contend  that 
an  absolute  forfeiture  was  incurred  by  the  hen's  not  coming  in, 
or  to  demy  the  cases  cited  on  that  head ;  because  they  all  prove 
that,  without  any  particular  custom,  if  the  heir  do  not  come  in 
after  three  proclamations,  the  lord  has  a  right  to  seize  the  copy- 
hold estate  quousque ;  and  that  **  quousque'*  means  till  the  te- 
nant comes  in  to  be  admitted.     Here  the  heirs  had  not  come  in 
to  be  admitted  at  the  time  of  the  demise  laid  in  the  declaration, 
and  consequently  have  no   title   to  recover  in  this  ejectment ; 
whatever  right  they  may  have  after  they  have  established  their 
claim  at  the  lord's  court.    The  lord  had  a  right  to  seize  for  want 
of  a  tenant,  1  Lev.  ^3.     1  Leon.  100.     The  lord's  right  of 
seizure  till  the  heirs  come  in  to  be  admitted  is  analogous  to  the 
rq;ht  of  the  crown  to  seize  franchises  till  the  party  enter  an  ap- 
pearance.    It  is  distinguishable  from  every  idea  of  forfeiture, 
and  may  ezist  where  no  forfeiture  can  take  place.    And  here 
it  does  not  appear  that  the  lord  seized  as  forfeited ;  but  only 
tiM  the^  bailiff  seized  into  the  hands  of  the  lord.  The  cases  cited, 
which  shew  that  without  admittance  the  heir  has  a  complete 
title,  make  an  exception,  which  shews  it  not  to  be  applicable 
to  the  present  case :  for  they  prove  that  against  the  lord  he  has 
no  tide  without  admittance ;  and  this  must  be  considered  as  a 
qoestion  betweeen  the  heirs  and  the  lord  ;  for  the  defendants  are 
hii  grantees.    The  act  of  the  9  G^.  1.  c.  20.  does  not  apply 
to  the  present  case.     That  was  passed  only  to  prevent  absolute 
forfeiturafor  not  paying  fineSf  and  cannot  therefore  be  applied  to 
die  present  p»e  \  and  here  it  is  sufficient  to  say  that  a  right  to 
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1789.        seize  quousgue  will  defeat  the  present  ejectment.    Now  the  lord 

had  undoubtedly  a  right  to  take  the  estate/in  the  nature  of  a 

Tarrai!^*  distress  till  appearance  at  his  court.  Neither  could  the  lord 
against  appoint  a  guardian  or  attorney  for  the  feme  covert,  (as  is  directed 
by  the  statute  in  certain  cases,)  for  he  had  no  means  of  knowing 
that  one  of  the  co-heirs  of  Sir  S.  Hellier  was  a  feme  covert ;  and 
the  act  seems  to  have  provided  only  for  the  case  where  the  feme 
covert  or  infant  was  known  to  the  lord.  In  Underhill  v. 
Kelseu{a),  where  it  became  a  question  whether  the  heir  of  the 
last  tenant,  beyond  seas  at  the  time  of  the  ancestor's  death,  for- 
feited if  he  did  not  come  in  to  be  admitted  after  three  proclama- 
tions, three  of  the  judges  admitted  that  at  all  events  the  lord 
had  a  right  to  seize  in  the  interim^  though  he  could  not  seize 
absolutely  as  forfeited.  So  in  Cocke  v.  Lees(b)  (he  court  agreed 
"  that  one  saying  he  would  come  if  the  lord  had  a  court,  other- 
^*  wise  not,  is  no  forfeiture  ;  but  the  lord  on  such  refusal  might 
**  seize  quotisque**  Then,  under  this  act,  though  no  forfeiture 
could  be  incurred  by  a  fenie  covert  not  coming  in  to  be  admitted, 
yet  the  lord  has  a  right  to  enter  in  the  mean  time.  But  even 
allo^  ing  that  the  interest  of  the  feme  covert  was  protected  by  the 
statute,  it  did  not  protect  the  other  co-heirs.  The  statute  re- 
lates to  the  personal  disability  of  the  tenant;  on  which  account 
only  he  is  protected ;  but  to  extend  it  to  other  parceners  not 
under  any  disability  >KOuld  be  to  protect  persons  not  within  the 
reason  of  the  statute.  The  object  of  the  act  is  as  well  to  secure 
the  payment  of  the  fine  to  the  lord,  as  to  protect  the  estates  of 
tenants  under  personal  disabilities.  The  case  in  fVilson  was  that 
of  joint-tenants  J  and  therefore  not  applicable  to  the  case  of  co- 
parceners.  In  the  case  of  joint-tenants  the  claim  of  one  is 
the  claim  of  all ;  in  that  case  there  was  an  actual  appearance  by 
one,  and  the  right  of  the  lord  did  not  attach,  in  Wase  v. 
Pretty  {c),  Lord  Hobart  said,  "  When  one  joint-tenant  releases 
*'  to  another,  he  is  in  by  the  first  conveyance ;  for  the  admittance 
^*  of  one  is  the  admittance  of  every  of  them."  But  each  parcener 
has  really  but  title  to  a  certain  portion  of  the  land,  and  b  not 
(as  in  case  of  joint*tenancy)  seised  per  my  ^  per  tout,  Co.  Lit. 
164.  Each  parcener  should  be  admitted  to  his  undivided  part. 
But  if  the  statute  protects  the  interest  of  the  feme  covert  in  this 
case,  it  operates  as  a  legal  severance  of  her  right ;  otherwise 
though  the  other  five  refused  to  be  admitted,  the  lord  could 
(ake  no  advantage  of  it.    And  the  consequence  of  the  feme 

(<l)  Cro.  Joe.  2t6.  (6)  atcd  in  1  Keb.  tar.  (c)  Wmch.  $. 
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covert  being  protected  is^  that  she  alone  would  have  a  rigbt  to         1789: 

recover  her  sisth  part :  then  the  plaintiff  ought  to  have  so  de-        

dared :  but  there  is  no  count  in  the  declaration  adapted  to  such      TARRiusr 
a  claim.    He  has  declared  on  9i  joint-demise  by  the  six,  and  in  or-      jigaiiui 
der  to  entitle  himself  to  recover,  he  must  prove  2l  joint-interest • 

Lord  KsNYONy  Ch.  J.' — When  this  case  was  argued  in  the 
last  term,-  we  desired  a  second  argument,  not  because  light  was 
not  thrown  upon  the  subject  by  the  first  argument,  but  qu  ac- 
count of  the  novelty  of  the  case,  and  because  we  wished  to 
look  into  the  authorities.  And  after  consideration  we  have  no 
great  difficulty  in  any  of  the  points  made.  There  is  one  cir- 
cumataoce  in  this  case  of  great  importance,  and  which  almost 
decides  the  question,  namely,  that  Sir  S.  Hellier  died  seised  of 
the  estmte  in  question,  on  the  l^ih  of  October  1784,  leaving  one 
of  his  co-heiresses  a  feme  covert.  Now  if  this  case  were  against 
the  co-heirs,  it  must  be  admitted  to  be  a  case  of  the  greatest  seve- 
rity ;  though  that  would  not  warrant  the  Court  in  trampling  on 
the  rules  of  law ;  however  it  gives  us  some  satisfaction  to  be 
able  io  decide  in  favour  of  the  heirs  agreeably  with  the  rules  of 
law.  Some  general  rules  must  be  admitted ;  it  is  clear  that  a 
copyhold  estate  cannot  pass  by  will,  unless  there  be  a  surrender 
to  the  use  of  that  will ;  and  it  is  equally  clear  that  an  heir  at 
Imw  may,  before  admittance  to  a  copyhold  estate,  maintain  an 
ejectBieot  to  assert  his  title.  The  case  therefore  here  is  primA 
facie  in  favour  of  the  heirs  at  law,  unless  the  defendants  can 
shew  some  title  under  which  they  may  hold  adversely  against 
them ;  and  being  aware  of  the  imbecility  of  their  own  title  un- 
drr  the  will,  they  resort  to  the  supposed  title  of  the  lord  of  the 
manor.  But  whether  he  had  a  right  to  confer  that  title  on  the 
defendants  depends  on  the  points  which  have  been  made.  The 
first  point  made  is  on  the  apposed  forfeiture  by  reason  of  the 
lidrs  of  Sir  5,  Hellier  neglecting  to  come  to  the  lord's  court 
to  be  admitted  as  his  tenants,  and  to  satisfy  the  lord's  claim 
of  the  fruits  of  bis  tenure.  I  cannot  but  observe  that  the 
interest  of  the  lord  of  this  manor  was  not  very  deeply  con- 
cerned in  the  heirs  not  coming  in  to  be  admitted,  because  it 
is  stated  that  no  fine  was  due  on  admission ;  the  case  does  in- 
deed state  that  he  had  a  minute  interest,  namelj,  a  relief  of 
5s.  6d,  but  however  small  this  fruit  of  tenure  was,  the  lord 
imdoubtedly  had  a  right  to  it,  and  to  see  by  the  inspection 
of  bis  court  rolls  who  were  his  tenants.  But  die  severity  of 
Ae  law  in  these^  as  in  all  other,  cases  of  forfeiture,  warrants 
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1789*        the  Courts  in  taking  care  that  there  is  the  greatest  accnracj  in 

the  lord'b  proceeding.     It  is  so  in  the  case  of  outlawry,  and 

TAuHANT  <^'  ^^9^3  ^^  criminal  proceedings.  Several  cases  were  mentioned 
rY^"!l  ^  ^^^  former  argument,  which  shew  that  a  general  forfeiture 
of  a  copyhold  estate,  for  not  coming  in  to  be  admitted,  does 
not  accrue,  unless  there  be  a  custom  to  warrant  it.  in  such 
cases  the  lord  has  only  a  right  to  enttr  into  possession  to  satisfy 
himself  for  the  injury  he  sustains  for  want  of  a  tenant ;  he  can 
only  retain  the  possession  quousque.  It  seemed  almost,  and 
would  have  been  very  properly,  admitted  in  the  argument,  that 
if  the  lord,  having  a  right  to  seize  quousqutf  did  seize  absoluteJy, 
there  was  a  defect  in  the  seizure  which  vitiated  the  whole:  but 
it  was  contended  that  there  was  no  defect  in  the  seizure,  for  that 
the  Court  might  presume,  for  any  thing  that  appeared  to  the 
contrary,  that  the  lord  did  only  seize  till  a  tenant  came  in  to 
be  admitted ;  and  that  omnia  prasumuntur  soUmniter  esse  acta. 
But  I  think  that  sufficient  appears  m  the  case  to  shew  (hat  the 
seizure  was  irregular.  A  seizure  general  and  undefined  must 
necessarily  be  a  seizure  of  the  whole  property ;  if  it  were  not, 
what  other  line  could  be  drawn  P  So  an  entry  upon  an  estate 
generally  is  an  entry  for  the  whole ;  and  if  it  be  for  less,  it  should 
be  so  defined  at  the  time.  The  case  however  does  not  rest  on 
this  observation ;  for  we  collect  from  subsequent  acts  of.  the 
lord,  which  are  unambiguous,  what  his  idea  was  when  he  did 
teize :  for  he  made  an  absolute  grant  of  the  whole  of  this  property 
to  the  defendant,  his  heirs  and  assigns  for  ever,  taking  a  fine  of 
69^'-  on  his  admission.  Then  I  am  bound  to  say  that  (he  lord 
entered  as  for  an  absolute  forfeiture.  And  as  this  is  a  proceeding 
ivhere  the  most  strict  regularity  is  necessary  in  all  its  parts,  we 
ive  warranted  in  saying  that  here  was  no  seizure  binding  on  the 
parties.  Another  point  was  made,  which,  if  sustainable,  would 
also  give  a  right  to  the  lord;  the  supposed  forfeiture  which  ac- 
crued by  reason  of  the  fine  levied  in  the  thirty-first  year  of  the 
late  reign,  the  deed  to  declare  the  uses  of  which,  according  to 
the  case,  comprehended  the  copyhold  as  well  as  freehold  estates. 
How  that  fact  was  we  are  not  sufficiently  apprised :  but  I  think 
that,  if  the  deed  to  declare  the  uses  has  not  concluded  the 
question,  ure  ought  to  infer  that  only  the  freehold  property 
was  included  in  the  fine.  This  claim  of  the  lord  of  the  manor, 
and  consequently  of  the  defendants  who  claim  under  him,  de- 
pends on  a  clause  in  the  eletenth  section  of  the  Supplement  to 
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Co.  Oqy.  and  on  two  cases.    I  will  obsenre  in  the  first  place,        1789. 

that  this  Supplement  to  the  Copyholder  is  not  Lord  Coke^n  work  ;        

from  whose  hands  it  came  t  do  not  know ;  though  I  do  not  TARifANT 
mean  to  dispute  that  part  generally ;  but  I  think  f  can  distin-  j^sfOnti 
guiah  the  section  cited  from  the  present  case.  The  words  are, 
'^  if  a  copyholder  levy  a  fine,  S^c*  in  such  case  no  acceptance  of 
"  the  rent,  or  act  done  by  the  lord,  shall  be  available  to  make  the 
*'  estate  again  good."  This  is  said  to  be  one  of  the  cases  which 
cannot  be  made  good  by  this  act  of  th^  lord.  1  admit  that  the 
act  of  the  lord  there  referred  to,  and  acts  of  that  sort,  will  not 
make  the  estate  good  again ;  because  acceptance  of  rent  is  of  an 
ambiguous  nature;  the  possession  of  the  tenant  teay  remaiA, 
though  his  former  estate  was  gone  ;  and  there  the  rent  may  be 
accepted  from  him  under  a  tenancy  from  year  to  y^ar.  There- 
fore an  act  of  that  kind  shall  n6t  be  bidding  on  the  lord  as  a 
waiver  of  the  forfeiture.  But  thiit  so'toe  Acts  dofne  by  him  shall 
operate  as  a  waiver  cannot  be  disputed ;  they  do  not  operate  as 
a  new  grant,  but  admit  the  tenant  to  be  in  of  his  old  title.  Ih 
Milfax  V.  Baker  (d),  it  was  held  that  ^'  the  lord,  by  admitting  a 
''copyholder  after  a  forfeiture,  dispenses  roith  the  forfeiture.^  The 
word  '^  dispenses"  is  material,  and  &hews  that  he  does  not  grant 
a  new  title.  The  case  of  admission  is  only  one  instance ;  but 
things  of  the  same  nature  will  have  the  same  effect,  and  will 
shew  that  the  lord  dispenses  with  the  forfeiture,  and  cnfeant  thsft 
the  tenant  should  still  continue  in  his  tenancy.  Now  in  thlk 
case,  the  lord  suffered  near  thirty  years  to  elapse  wiCliout  takihg 
advantage  of  the  forfeiture,  and  by  several  solemn  acts  in  bis 
court  recognized  the  late  Sir  S.  Hellier  as  his  tenatit ;  it  Wfa 
first  presented  that  he  died  seised ;  then  the  lord  required  Mi 
heir  to  come  in  and  be  admitted  as  his  tenant.  These  are  aft  sd- 
lemn  acts  of  recognition  as  the  admittance  of  the  copyholder,  in 
the  case  in  Levtntz :  and  I  do  not  think  I  am  straming  diat 
case,  in  saying  that  any  act  equally  soletfnn  on  the  piart  of  the 
lord  is  sufficient  to  preclude  him  frdm  tslking  advantage  of  the 
forfeiture.  Then  as  to  the  stat.  Q  Geo.  1.  c.  €9*  it  protects  in* 
fants  and  feme  coverts,  who  are  not  in  a  situation  to  protect 
themselves,  declaring  that  their  estates  shall  not  be  forfeited  for 
not  coming  in  to  be  admitted,  and  prescribing  the  mode  to  be 
taken  by  the  lord.  But  it  is  said  that  at  any  rate  the  lord  was 
entitled  to  take  the  five  other  shares :  be  it  so ;  but  then  he 

.(a)  1  Leo.  26. 
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1 789.        should  have  proceeded  regularly  to  obtain  possession  of  that  estate 

to  which  was  entitled ;  instead  of  which  he  has  proceeded  as 

Tarra^  for  a  forfeiture  of  the  whole.  And  here,  as  in  proceedings  of 
T***?"fl  outlawry,  which  are  strictissimi  juris,  if  there  be  any  irregularity 
it  is  sufficient  to  overturn  the  whole  proceedings.  Another 
ground  has  just  occurred  to  me,  as  an  answer  to  the  supposed 
forfeiture  by  levying  the  fine,  upon  which  I  only  hazard  an 
opinion.  I  do  not  see  why  the  statute  of  limitations  (a),  which 
operates  as  a  bar  to  other  rights  of  entry  after  twenty  years, 
should  nor  bar  the  lord  in  tliis  case.  It  seems  to  me  that  he 
should  have  availed  himself  of  his  right  of  entry  within  twenty 
years.  However  on  this  ground  1  give  no  positive  opinion :  but 
clearly  on  the  other  grounds  the  plaintiff  is  entitled  to  recover. 

AsHHURST,  J. — The  Courts  have  always  leaned  against  for- 
feitures, which  are  odious  in  the  law.  In  this  case  the  general 
right  of  the  heirs  at  law  of  Sir  S.  Hellier  stands  confessed,  and 
the  only  question  is  on  the  grounds  made  by  the  defendants  to 
prevent  that  right  from  attaching.  It  appear%  that  the  lord  en- 
tered as  for  a  forfeiture ;  therefore  he  elected  to  take  under  that 
title  at  the  time,  and  he  cannot  now  resort  to  another  because  he 
finds  that  that  will  not  bear  him  out.  He  claimed  under  a  title 
arising  from  the  default  of  the  heirs  coming  in,  and  under  that 
idea  made  vl  general  seizure ;  he  did  not  affect  at  the  time  to  seize 
guousque:  now  it  is  admitted  that  he  had  no  right  to  seize  as 
for  a  forfeiture  on  thatgroVind  without  a  special  custom,  which 
does  not  exist  in  this  case.  If  it  had  rested  on  the  seizure  alone, 
I  think  it  might  have  been  explained  by  other  acts  of  the  lord  : 
but  his  subsequent  acts  clearly  prove  that  he  meant  (o  seize  abso- 
luteli/,  for  he  afterwards  made  a  grant  of  the  estate  to  the  de- 
fendants and  their  heirs.  This  is  stated  on  the  rolls  of  his  court, 
and  it  negatives  the  idea  that  he  meant  to  seize  quousque.  With 
respect  to  the  forfeiture  by  the  fine  which  was  levied  in  the  late 
reign,  it  should  have  been  presented  at  his  court  as  a  forfeiture ; 
for  the  lord  was  not  bound  to  take  advantage  of  the  forfeiture : 
and  here  there  does  appear  sufficient  on  the  rolls  of  the  court 
to  shew  that  the  lord  had  waived  it.  The  admittance  of  a  copy- 
holder afterwards  would  clearly  have  been  a  waiver,  and  any  act 
equally  solemn  will  operate  in  the  same  manner. 

BuLLER^  J. — The  question,  respecting  the  seizure  for  the 
heirs  not  coming  in  to  be  admitted,  has  been  so  fully  discussed 

(a)  3lJac.l.c,16. 
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by  mj  lord,  that  I  shall  only  add  my  assent  to  what  has  been         1789. 

said.     But  as  to  the  fine,  two  questions  arise,  independently  of         

those  which  have  been  already  observed  upon.  The  first  is,  TARtukNT 
Whether  the  fine  did  in  fact  estend  to  the  copyhold  estate?  and, 
secondlyi  if  it  did,  what  effect  it  had?  With  respect  to  the  first, 
I  am  not  satisfied  that  it  did ;  and  if  the  case  had  rested  on 
that  point,  I  should  have  been  desirous  of  having  it  ascertained 
oo  another  trial ;  for  it  does  not  follow  that,  because  the  deed 
to  declare  the  uses  comprehended  a  greater  number  of  acres 
than  the  amount  of  the  freehold  estate,  the  copyhold  was  in- 
cluded in  the^ne.  But,  secondly,  supposing  it  was,  the  fine, 
as  to  the  lord,  was  void.  It  is  laid  down  in  the  case  of  a  for- 
feiture, ihat  nothing  removes  the  estate  out  of  the  tenant  but 
the  lord's  seizure.  Gilb.  Ten,  247*  Here  the  lord  never  did 
seize  for  that  forfeiture  ;  therefore  the  fine  was  void  as  against 
the  lord,  because  the  copyholder  continued  in  possession  after- 
wards. SqffyrC%  case,  5  Co.  19,3.  Fermof^9  case,  3  Co.  77*;  and 
Margaret  Podger's  case,  9  Co*  104.  The  passage  in  Supp.  to 
Co.  Cop,  f.  1 1.  and  the  dictum  of  Treby,  Ch.  J.  in  Eastcourt  v. 
WeekeSf  must  be  understood  as  applicable  only  to  those  cases 
where  the  fine  destroys  the  estate.  Another  instance  there  put 
is  of  a  feoffment  with  livery ;  but  that  is  where  there  is  a  trans- 
mutation of  possession.  And  if  there  be  a  transmutation  of  pos- 
session either  by  a  fine  or  feoffment,  it  divests  the  lord's  right, 
because  it  gains  a  fee  simple  to  the  person  to  whom  it  is  made 
or  levied.  But  that  is  not  so  where  the  possession  continues,  which 
is  the  present  case.  It  is  like  the  case  of  a  mortgagor  levying  a 
fine,  and  continuing  in  possession,  which  b  no  bar  to  the  mort- 
gagee (a).  So  where  a  tenant  in  ancient  demesne  levied  a  fine, 
it  did  not  extend  to  the  lord ;  and  the  reason  given  in  Plowden  (b) 
is,  '^  because  he  claims  no  title  or  right  to  the  land  at  the  time 
''  of  the  fine  levied,  but  to  his  seignory  and  services  issuing  out 
''  of  the  land."  Besides,  there  is  great  weight  in  my  lord's  last 
observation,  that  at  the  distance  of  more  than  twenty  years  the 
lord  could  not  enter  for  a  forfeiture.  There  is  also  another  an- 
swer to  this  point :  no  lord  can  take  advantage  of  a  forfeiture, 
but  he  who  is  lord  at  the  time  of  the  forfeiture  incurred,  except 
only  in  the  case  put  in  Co.  Cop,  Sup.  where  the  act  of  forfeiture 
destroys  the  estate ;  but  here  the  estate  was  not  destroyed. 

(€)  X  Ventr.  63.    1  Lev.  279.    i  Vex.  482.  ifi)  Pl&wd.  370. 
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1789.  Grose,  J. — declared  his  assent  to  the  opiDion  of  the  Chief 

Justice,  and  also  to  that  of  Mr.  Justice  BuUer  on  the  two  last 

TarbI^'.     P^in^-  TfostMi  to  the  plaintiflf- 

ugttinst  _ 

Hellier.  — ^^i»»»— 

Friday,  Tatlocr  and  Another  offuinst  Harris. 

Mmf  8th.  ° 

'Where  a  bill  of  ^T^HIS  was  an  action  on  the  case;  the  first  count  in  the 
diwn'by  d"  declaration  stated,  that  the  defendant  and  others  on  6lh 
fendant  and  jipril  1788,  drew  a  bill  of  exchange  on  the  defendant  in  favour 
Seftnd^t  *  ^^  Grigson  and  Co.  or  order  for  512/.  45.  payable  three  months 
alone  in  fayoar  after  date,  which  the  defendant  accepted;  and  that  Grigson 
penon  (which  ^°^  ^^*  endorsed  it  to  Lewis  and  Potter ,  who  endorsed  it  to  the 
wv  known  to  plaintiffs.  The  2d  count  stated  it  to  be  a  bill  drawn  as  above, 
cerned  in  payable  to  certain  persons  trading  under  the  firm  of  Lewis  and 
drawingthe  Potter,  or  order,  and  endorsed  by  Lewis  and  Potter  to  the  plain- 
defendant  re-  tiffs*  There  were  also  other  counts  for  money  patV2  by  the  plain- 
cdvedAe^^  tiffs  to  the  defendant's  use;  money  had  and  received  by  the  de- 
the  second  in-  fendant  to  the  use  of  the  plaintiffs  ;  and  on  an  account  stated. 

JUe  holder  for  On  the  trial  at  the  Guildhall  Sittings  after  Michaelmas  Term 
SderaSon  *^^*  before  Lord  Keryon,  the  plaintiffs  gave  in  evidence  the  bill  as 
might  recover  stated  in  the  first  count,  which  was  dated  from  Nottingham^ 
it  in  an  action  J^^^i^l  Lovell  a  witness  was  then  called,  who  swore  that  there 
against  the  ac-  ^as  at  the  time  of  drawing  the  bill  a  house  of  trade  at  Notting- 
ney  paid,  or       ham,  carried  on  under  the  firm  of  Harris,  Harris,  and  Plant,  and 

money  had  and  that  the  defendant  was  one  of  the  partners  of  such  house,  and 

received 

fi  East,  102.      ^^^  ^^^  defendant  alone  also  carried  on  business  in  Wood- street, 

9 B Sit. $60."]  and  resided  in  London.    He  also  proved  that  the  bill,  as  well  as 

the  signature  of  the  drawers  and  acceptor,  was  the  hand-writ* 
ing  of  the  defendant;  that  he  had  heard  the  defendant  say,  that 
he  drew  the  bill  payable  to  the  house  of  Grigson  and  Co.  at  the 
request  of  Potter;  and  that  he  (the  witness)  believed  and  un- 
derstood that  when  the  defendant  drew  the  bill,  he  (the  de« 
fendant)  did  not  know,  either  the  one  way  or  the  other,  whe- 
ther there  was  such  a  mercantile  house  as  that  of  Grigson  and 
Co.  Benjamin  Fuller,  a  witness,  was  then  called  by  the  plain- 
tiffs, who  swore  that  he  had  heard  the  defendant  say,  that  he 
should  not  pay  the  bill,  unless  other  bills  of  exchange,  with 
other  fictitious  endorsements  on  them,  were  paid ;  that  if  cer* 
lain  persons,  called  Gibson  and  Johnson,  and  other  persons,  on 
whom  fictitious  bills  of  exchange  were  drawn^  should  pay,  he 

the 
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the  defendant  would  pay  the  within-mentioned  bill ;  but  that        1789* 
be  the  defendant  would  not  pay  the  same  for  the  present,  and  till 
the  matter  was  decided ;  that  the  conversation  passed  a  day  or 
two  before  the  bill  became  due ;  that  the  endorsement  of  Grigson      Harbii. 
and  Co.  on  the  bill  was  a  fictitious  endorsement,  and  that  the 
defendant  had  said  before  the  bill  became  due,  that  the  house 
of  Grigson  and  Co.  was  a  fictitious  house,  but  the  defendant  did 
not  say  that  he  knew  that  the  house  of  Grigson  and  Co.  was  a 
fictitious  house  at  the  time  he  drew  the  bill.    The  plaintiffs  then 
called  Matthew  Hancock,  who  swore  that  he  lived  at  Nottingham; 
that  there  is  no  such  house  as  that  of  Grigson  and  Co.  there,  nor 
in  any  other  part  of  this  kingdom^  that  he  (the  witness)  knows  of, 
but  that  there  may  be  such  a  house  somewhere.    Two  other  vrit- 
neases  (one  living  at  Nottinghamf  the  other  a  discounting  clerk 
at  the  Bank)  proved  to  the  same  effect  as  Hancock.  Samuel  Pur-' 
sloWf  a  clerk  to  Lewis  and  Potter,  then  swore  that  the  endorse- 
meot  of  Lewis  and  Potter  on  the  back  of  the  bill  was  in  the  hand- 
writing of  one  of  the  partners  of  the  house  pf  Lewis  and  Potter, 
and  that  they  received  the  bill  from  the  defendant,  and  delivered 
it  to  the  plaintiffs ;  that  the  value  of  the  bill  was  paid  to  the 
house  of  Lewis  and  Potter  by  the  plaintiffs  in  draughts  on  bank- 
ers,  which  draughts  were  afterwards  paid  in  cash ;  and  that  the 
defendant  had  credit  given  bim  in  account  with  the  house  of 
Lewis  and  Potter  for  the  value  of  the  bill. 
To  this  evidence  the  defendant  demurred. 
Thb  demurrer  was  argued  by  the  defendant's  cfounsel  in  last 
Hilary  Term ;  but,  owing  to  the  weight  of  business,  the  argu- 
ment by  the  other  side  was  postponed  to  this  Term. 

Shepherd,  in  support  of  the  demurrer,  contended  that  the 
evidence  did  not  support  aay  part  of  the  declaration.  The  first 
count  is  on  a  bill  of  exchange  payable  to  Grigson  and  Co.  which 
the  declaration  alleges  was  endorsed  by  them.  Now  this  en- 
dorsement is  a  material  allegation,  and  it  is  not  pretended  that 
it  is  proved.  East  v.  Essington,  Salk.  130.  2  Ld.  Raym.  810. 
and  7  Mod.  86.  It  has  indeed  in  some  cases  been  doubted  what 
iM  sufficient  proof  of  endorsement,  as  in  Hankeyv.  fVikon(a): 
bat  in  all  the  cases  it  has  been  held  necessary  to  be  proved. '  If 
it  be  contended  that  any  part  of  this  last  case  is  against  the  ge- 
neral rule,  it  is  sufficient  to  say,  that  in  Smith  v.  Chester  {b),  (in 
which  the  case  in  Sayer  was  cited  and  rehed  on),  it  was  held  in- 
^pensably  necessary  to  prove  the  hand-writing  of  the  first  en- 

(«)  Sfy.  its.  (4)  Ante,  1  vol.  654. 

dorser 


176  CASES  IN  EASTER  TERM 

1789*        dorser  in  an  action  against  the  acceptor.    There  is  indeed  a  chm* 

of  Stone  V.  Freeland  {a),  in  which  Lord  Mansfield  is  supposed 

figavut  ^^  b^^^  ruled  otherwise :  but  that  is  materially  different  from 
Harris.  the  present  case ;  for  it  went  on  the  special  undertaking  of  the 
acceptor,  who  expressly  promised  to  pay  at  the  time  the  holder 
discounted  the  bill  (b).  At  all  events,  if  it  should  be  supposed 
*  to  militate  against  this  doctrine,  that  was  only  a  Nisi  Prius  deci- 
sion^ and  prior  to  the.  case  of  Smith  and  Chester.  The  second  count 
18  equally  negatived  by  the  evidence ;  for  it  is  there  staled  that  the 
bill  was  payable  to  Lewis  and  Potter^  and  endorbed  by  them ; 
whereas  the  evidence  applies  to  another  instrument,  namely,  to 
a  bill  payable  to  Grigson  and  Co.  If  the  parties  had  intended 
that  the  bill  should  in  fact  be  payable  to  Lewis  and  Potter ^ 
though  made  nominally  payable  to  other  persons,  it  ought  to 
have  been  averred  in  the  declaration  that  the  bill  was  drawn  in 
favour  of  Lewis  anc|  Patter^  trading  uqder  the  firm  of  Grigson 
and  Co.f  on  which,  fact  the  jury  might  have  exercised  their 
discretion.  But  here  also  the  argument  on  the  first  count 
applies ;  for  a  regular  endorsement  by  the  payees  \^zs  ne- 
cessary to  be  stated  and  proved  ;  and  such  an  endorsement  as 
is  Valid  in  law  and  would  bind  the  endorser.  Now  here  the 
endorsers  could  not  be  bound,  because  there  were  no  such  per- 
aons  in  existence ;  and  if  they  did  exist,  then  there  is  no  evi* 
dence  of  their  endorsement.  Again,  the  persons  endorsing  this 
bill  were  guilty  of  a  forgery.  In  Anne  Lewis's  case  (c),  it  was 
held  that  forging  the  name  of  a  non-existing  person  to  a  letter 
of  attorney  was  felony  within  the  £  Geo.  2.  c.  £5.  And  it  is  no 
answer  to  the  charge  of  forgery  to  say,  that  there  was  no  spe- 
cial intent  to  defrvLud  any  particular  person,  because  a  general 
intent  to  defraud  is  sufiicient  to  f:onstitute  the  crime.  For  if  a 
person  does  such  an  act,  the  probable  consequence  of  which  is  to 
defraud,  that  constitutes  a  fraudulent  intent  in  the  eye  uf  the 
law.  Here  the  making  of  a  false  endorsement  has  actually  de- 
frauded the  bolder  o£  the  bill,  by  depriving  him  of  one  of  his 
supposed  securities.,  lliis  then  being  a  forgery,  tb^  plaintiffs 
could  not  recover,  because  they  could  not  make  title  through 
the  medium  of  a  felony  in  another.  A  felony  contaminates  a 
transaction,  and  the  civil  remedy  is  completely  merged  in  it  by 
the  policy  of  the  law  to  prevent  crimes  as  much  as  possible 

(a)  Sittiiigs  after  Eoiter  1769,  at  GuildhaU, 

(b)  This  was  afterwards  assented  to  by  Mr.  Justice  Mkhurst,  wiio  held  a 
brief  in  the  cause. 

(0  F9St.  Or.  L|  116. 
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ftom  pataiDg  unpunished.  If  the  case  of  Peacock  v.  Rhodes  (a)  1 789. 
be  cited  on  the  other  side,  where  a  bill  of  exchanse  which  had  _ 
been  regularly  endorsed  by  the  first  payee,  and  afterwards  stolen  ai^ainst 
came  bon&Jide  into  the  hands  of  the  plaintiff,  on  which  he  re-  Hakbis. 
coTered  against  the  drawer ;  it  is  sufficient  to  say  in  answer,  that 
all  the  endorsements  (except  the  first)  are  perfectly  immaterial  in 
making  a  title  against  the  drawer  or  acceptor,  because  the 
bolder  may  strike  out  all  the  others,  and  rest  upon  that  alone. 
Neither  can  the  plaintiffs  recover  on  the  general  counts;  ff)r 
there  is  no  immediate  privity  between  these  parties,  as  there  is 
between  endorser  and  endorsee,  or  between  drawer  and  acceptor, 
00  account  of  which  privity  the  law  raises  a  promise  as  between 
those  persons.  But  here  there- is  no  connection  between  the 
parties,  except  through  the  medium  of  the  bill ;  if  therefore  the 
action  cannot  be  supported  on  the  bill  itself,  it  cannot  be  sup- 
ported at  all.  Suppose  A.  borrow  money  of  /?.  to  lend  to  C  ; 
£•  cannot  recover  back  from  C.  the  money  lent,  because  no  con- 
tract arises  between  them  even  by  implication.  It  would  be  to 
no  purpose  to  say  that  a  party  should  not  recover  on  a  special 
count  on  a  bill,  if  he  were  permitted  to  recover  the  amount  of  it 
on  the  general  counts,  l^his  is  very  distinguishable  from  the 
cueof  Grant  v.  Vaughan{h)  where  a  bill  paj'able  to  ship  Fortune 
or  bearer  had  been  lost,  and  afterwards  came  into  the  hands  of  the 
plaintiff  for  a  valuable  consideration  ;  because  there  the  plaintifl*, 
according  to  the  very  tenor  of  the  bill,  had  a  title  merely  as  bearer: 
but  this  being  a  bill  payable  to  order,  the  holder  cannot  make 
title  according  to  the  tenor  of  it,  except  through  the  medium  of 
the  endorsement :  in  the  one  case,  the  bill  passes  by  delivery 
alone  ;  in  the  other,  it  is  also  necessary  that  there  should* be  an 
endorsement.  This  distinction  between  notes  payable  to  order 
or  to  bearer,  was  recognized  by  Mr.  J.  IVilmot  in  the  last-men- 
tioned case.  The  doctrine  laid  down  in  Smith  v.  Chester  (c)  will 
be  altogether  nugatory,  if  the  endorsee  can  recover  upon  the 
common  counts,  when  he  cannot  prove  the  hand-writing  of  the 
firpt  endorser^  which  was  declared  in  that  case  to  be  absolutely 
necessary  in  an  action  against  the  acceptor,  although  it  appeared 
that  the  endorsement  was  upon  the  bill  at  the  time  it  was  pre- 
tented  for  acceptance.  [To  a  question  from  the  Court,  Whetlicr, 
if  a  bill  were  made  payable  to  the  Pump  at  Aldgate  or  order,  it 
might  not  be  recovered  upon  as  a  bill  payable  in  effect  to  the 

(«)  Dwgh  611.  (h)  3  Burr.  1516.  {c)  Ante,  1  vol.  654. 
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1789*        bearer?]   It  was  an&wered,  that  there  was  a  distinctioo  where 

a  bill  was  made  payable  on  the  face  of  it  to  an  inanimate  thing, 

ofi^  and  where  it  was  made  payable  to  a  person  supposed  to  be  in  ex- 
Harris.  istence;  for,  in  the  former  case,  no  additional  credit  was  con* 
ferred  upon  the  bill ;  whereas,  in  the  latter,  the  endorsement 
of  that  supposed  payee  is  calculated  to  hold  out  false' colours  to 
the  world,  by  making  persons  who  take  the  bill  believe  that  they 
have  an  additional  security  for  their  money. 

fVoodf  who  argued  in  this  Term  for  the  plaintiffs,  admitted 
the  general  rule,  that  it  was  necessary  in  an  action  against  the 
acceptor,  to  prove  the  hand-writing  of  the  first  endorser  on  a  bill 
of  exchange,  and  therefore  he  abandoned  the  first  count ;  but 
contended  that  the  plaintiff  was  entitled  to  recover  either  on  the 
second,  or  on  the  general  counts.  The  second  count  is  suffi- 
ciently proved  by  the  evidence ;  for  in  stating  an  agreement  or 
a  deed  in  pleading,  it  is  sufficient  to  state  the  legal  operation  of 
it,  though  there  may  be  a  verbal  variation  between  that  and  the 
instrument  itself.  Now  according  to  the  legal  operation  of  this 
bill,  it  could  not  be  payable  to  Grigson  and  Co.  because  there 
were  no  such  persons  in  existence :  then  it  must  take  effect  as 
nearly  as  possible,  by  being  considered  as  payable  to  Lewis  and 
Potter,  the  next  payees,  at  whose  request,  and  to  whom  it  was 
drawn  and  delivered.  It  was  objected  that,  as  it. appeared  that 
a  felony  had  beencommitted  in  this  case,  by  endorsing  the  name 
of  a  fictitious  person  on  the  bill,  the  plaintiffs  could  not  recover, 
because  no  person  could  make  a  title  through  the  medium  of  a 
felony.  But  the  proposition  is  not  true  to  such  an  extent;  it 
IS  true  indeed  that  a  civil  action  cannot  be  maintained  where 
the  cause  of  action  is  grounded  wholly  on  au  act  of  felony ;  as 
if  one  6'teal  a  horse  or  monev,  the  owner  cannot  maintain  trover 
or  money  had  and  received  against  him,  because  the  civil  re- 
medy is  merged  in  th^  felony.  But  the  rule  only  extends  to 
those  who  have  committed  the  felony  ;  and  it  does  not  appear 
that  Lewis  and  Potter,  or  Harris,  either  committed  the  felony, 
or  even  knew  at  the  time  that  the  bill  was  endorsed  with  the 
names  of  fictitious  persons.*  If  the  proposition  could  have  held 
to  the  full  extent  contended  for,  the  case  of  Peacock  v.  Rhodes  («) 
could  not  have  been  determined  as  it  was;  for  there  the 
holder  of  the  bill,  though  he  was  an  innocent  purchaser  for  a 
valuable  consideration,  like  the  present  plaintiffs,  derived  his 

(a)  D9Ugl  ill. 

title 
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tide  to  it  through  the  medium  of  a  felony:  but  in  this  case  a         1789. 

necessary  ingredient  of  the  felony  was  wanting,  namely^  that         

the  endorsement  was  made  with  intent  to  defraud.     But  at  any      '^„l^j^^* 
nte  the  plaintiffs  may  recover  on  the  general  counts,  either  for       Harris. 
money  had  and  received,  or  money  paid.     It  is  admitted  that 
an  endorsee  could  maintain  such  an  action  against  his  immediate 
endorser,  because   of  the  privity  between   them.     Now   here 
there  is  a  privity  between  the  defendant  and  every  person  to 
whom  the  bill  shall  come  for  a  valuable  consideration  ;  for  the 
nature  of  the  acceptance  is  to  pay  to  any  person  who  shall  be  the 
bomAfidt  holder  of  the  bill.     It  is  expreissly  stated  that  Lewis  and 
Potter  did  receive  the  money  from  the  plaintiffs,  and  that  that 
very  sum  was  carried  to  the  account  of  the  defendant :  then  it 
became  money  paid  to  his  use.     It  was  also  money  had  and  re-- 
ceivcd  to  the  use  of  tbe  plaintiffs  by  the  defendant,  for  he  has  re- 
ceived io  much  money  for  which  he  has  not  paid  any  consider- 
nlion,  if  he  is  not  liable  to  be  sued  on  the  bill ;  and  the  plain- 
tiffs have  paid  so  much  money  which  has  been  carried  to  his 
account.     It  is  further  to  be  observed,  that  the  defendant  is  the 
drawer  as  well  as  the  acceptor  of  the  bill  in  question;  and,  as 
he  has  not  pleaded  in  abatement  that  there  were  other  persons 
concerned  with  him  in  drawing  tbe  bill,  he  is  liable  in  this  ac- 
tion in  the  character  of  drawer.     In  Hodges  v.  Steward  (a),  it 
was  held  that,  as  against  the  drawer  of  a  bill  of  exchange,  the 
payee  may  maintain  a  general  action  of  indebitatus  assumpsit,  for 
money  had  and  received  to  his  use :  aud  it  is  the  same  thing 
whether  the  drawer  received  this  money  through  the  medium 
of  Lewis  and  Patter,  or  immediately  from  the  plaintiffs,  for 
Lewis  and  Potter  may  be  considered  as  the  servants  of  the 
drawer.    And  what  was  said  by  Lord  Mansfield^  in  the  case  of 
Stone  V.  Freelandf  applies  very  strongly  here,  namely,  that  the 
drawer  by  his  own  act  enabled  Lewis  and  Potter  to  circulate 
the  bill  and  raise  money  on  it.     In  Grant  v.  Faughan  (6),  it  was 
clearly  held  that  the  bona  ^(/e  holder  of  a  bill  payable  to  bearer 
might  maintain  an  action  for  money  had  and  received  against  the 
drawer ;  and  this  may  be  considered  as  a  bill  payable  to  hearer. 
And  again,  in  Moses  v.  Macferlane  (c),  the  Court  laid  it  down  as 
a  principle  that,  if  the  defendant  cannot  in  conscience  retain  the 
money  which  he  has  received,  he  shall  be  liable  to  refund  it 
to  the  party  entitled  in  an  action  for  money  had  and  received. 

(€)  SM.  125.  {b)  S  Burr,  1523.  (c)  2  Bur.  1005. 
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1789*  Shepherd,  in  reply.     As  to  the  second  count,  this  cannot  be 

considerecl  as  a  bill  payable  in  its  legal  operation  to  Ltwis  and 

agaiust  Potter,  since  that  would  be  to  give  it  an  effect  directly  contrary 
Harris.  ^o  the  words  of  it.  It  purports  on  the  face  of  it  to  be  drawn  in 
favour  of  a  real  and  a  different  house  from  that  of  I^ewis  and 
Potter ;  and  cannot  be  compared  to  a  bill  which  on  the  face  of 
it  appears  to  be  drawn  in  favour  of  an  ideal  payee.  A  bill 
drawn  payable  to  A.  can  never  be  considered  as  a  bill  pay- 
able to  B.  And  if  it  had  been  so  intended  by  the  parties  ori- 
ginally, it  shonld  have  been  alle/^ed  in  the  declaration  to  be  a 
bill  payable  to  B.  trading  under  the  firm  of  A,  which  fact 
might  have  been  tried  by  the  jqry.  In  Peacock  v.  Rhodes,  the 
plaintiff  did  not  derive  his  title  through  the  medium  of  a  felony 
at  the  trial ;  for  it  was  only  necessary  for  him  to  prove  the  hand- 
writing of  the  defendant  and  the  first  endorser,  neither  of  which 
were  forged.  Then  as  to  the  general  counts,  they  cannot  help 
the  holder ;  for  he  can  only  recover,  if  at  all,  upon  the  bill.  The 
^  only  contract  which  can  be  proved  between  these  parties  neces- 
sarily arises  through  that  medium  :  and  that  conti^ct  can  only 
legally  be  proved  through  the  endorsement  of  the  payee.  The 
case  of  Grant  v.  Vaughan  only  shews  that  the  drawer  of  a  bill 
payable  to  bearer  contracts  to  pay  any  person  who  shall  be  the 
legal  holder  of  it  at  the  time  ;  and  that  is  according  to  the  vtty 
tenor  of  the  instrument:  but  the  acceptor  of  a  bill  payable  to 
order,  by  the  same  criterion,  only  undertakes  to  pay  the  contents 
to  the  order  of  the  first  payee.  Then  as  to  the  citse  of  Moses  v. 
Macferlane,  it  is  as  necessary  that  the  plaintiff  should  be  able  to 
prove  his  right  to  receive  the  money  by  legal  evidence,  as  that 
the  defendant  should  not  unconscientiously  retain  it. 

BuLLEH,  J. — said,  suppose  A.  owes  B.  100/.,  and  B.  owes 
C.  100/.,  and  the  three  meet,  and  it  is  agreed  between  them  that 
A.  shall  pay  C.  the  100/.  ;  B.'s  debt  is  extinguished,  and  C. 
may  recover  that  sum  against  A,  (a). 

Shepherd  answered,  that  that  goes  on  the  ground  of  there 
being  an  express  promise,  whereas  this  was  an  attempt  to  raise  an 
implied  one. 

Cur.  adv.  vult. 

Lord  Kenyon,  Ch.  J. — now  delivered  the  unauimous  opinion 
of  the  Court.  After  stating  the  record,  and  observing  that  the  ne- 

(«)  Vid.  Israel  v.  DwgJas,  l  H.  Bl.  Rep,  239. 
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cessary  inference  which  the  jury  would  have  made  was  that,  at  the 
time  the  bill  was  drawn,  there  were  no  such  persons  in  existence 
as  Grigson  and  Co.,  and  that  that  fact  was  notorious  to  all  the 
parties  in  the  traniyction,  and  pfirticularly  to  the  defendant  in 
this  cause,  proceeded  thus  :  On  these  facts,  what  tlie  conscience 
of  the  case  is  no  man  living  can  doubt ;  for  it  is  extremely  clear 
that  the  defendant,  who  is  now  called  upon  to  pay  this  bill,  has 
received  the  value  of  it,  and  therefore  ought  in  conscience 
to  account  for  it.  The  Court  are  not  called  upon,  and  there- 
fore they  anxiously  forbear,  to  decide  a  question  alluded  to  in 
the  argument,  namely,  whether  the  person  who  endorsed  the 
names  of  Grigson  and  Co.  was  or  was  not  guilty  of  felony^  I 
am  not  clear  that  the  conclusion,  which  has  been  drawn,  that 
it  was  not  meant  as  a  fraud  on  any  one,  is  the  right  one :  for 
though  the  names  of  Grigson  and  Co.  might  not  be  known,  yet 
the  holder  of  a  bill  takes  it  on  the  credit  of  those  whose  names 
appear  upon  it,  to  either  of  whom  he  may  resort  for  payment.' 
And  if -that  were  the  only  ground  of  .defence  to  which  the  per- 
son endorsing  the  names  of  Grigson  and  Co.  could  have  recourse 
on  a  criminal  prosecution,  I  do  not  know  whether  it  would 
serve.  But  upon  this  we  give  no  opinion ;  it  will  be  sufficient 
to  decide  it  when  the  question  shall  arise.  At  present  this  is 
only  a  civil  right  which  is  put  in  question  on  this  record ;  in 
deciding  which  we  do  not  wish  to  have  it  understood  that  we 
mean  to  break  in  upon  the  rule  as  applicable  to  cases  in  general ; 
for,  generally  speaking,  there  is  no  doubt  but  that  the  endorsee 
of  a  bill  of  exchange,  payable  to  order,  must  in  deriving  his 
title  prove  the  hand-writing  of  the  first  endorser.  But  this 
decision  proceeds  on  the  special  circumstances  of  the  case, 
namely,  that  the  defendant  at  the  time  of  entering  into  this 
engagement  knew  that  there  were  no  such  persons  as  Grigson 
and  Co.  and  therefore  that  in  point  of  formal  derivation  of  title, 
that,  which  is  usually  done,  could  not  be  done  in  this  case.  It  is 
clear  that  many  nistruments  may  be  enforced  contrary  to  the 
wording  of  them ;  as  if  B.  tenant  for  life  of  C.  (d),  and  he  in 
the  remainder  or  reversion  in  fee,  having  several  estates  in  the 
same  land,  join-  in  the  same  lease  by  deed,  during  the  life  of  C 
it  shall  be  considered  as  the  lease  of  B,  and  confirmation  of  him 
in  the  reversion  or  remainder ;  and  after  C.'s  decease,  it  is  the 
lease  of  the  remainder-man  and  the  confirmation  of  B.     But  on 


1789. 

Tatlock 

agminitt 

Harris. 


(a)  Co.  Lit,  45.  a. 
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1 789.        the  first  count  of  this  declaration  our  opinion  does  not  proceed : 
"^"~         neither  is  it  necessary  to  say  any  thing  on  the  second ;  though  if 
against        it  were  necessary  to  resort  to  that,  I  confess  I  have  an  opinion  on 
Harris*       it.    But  the  couuts  on  which  the  judgment  of  the  Court  is  given 
are  those  for  money  paid,  and  money  had  and  received.     It  was 
decided  in  Lord  Raymond^s  (a)  time  that  a  general  indebitatus 
assumpsit  might  be  maintained  to  recover  money  for  the  value  of 
a  bill  of  exchange  which  was  not  paid :  it  is  true,  indeed,  that  in 
that  case  the  bill  was  drawn  payable  to  bearer ;  and  that  doctrine 
was  aftenvards  considered  in  the  case  of  Grant  v.  Faug/ian, 
and  confirmed  by  each  of  the  Judges  of  this  Court.     Here  the 
Chief  Justice  read  a  manuscript  note  of  that  case,  which  was 
fuller  than  the  report  of  it  in  Sir  J.  Burrow;  in  which  Yates,  J. 
said, ''  giving  such  a  bill  is,  as  it  were,  an  assignment  of  so  much 
*'  property,  which  becomes  money  had  and  received  to  the  use  of 
,  "  the  holder  of  the  bill."     Now  on  that  doctrine  my  opinion  is 

grounded  in  the  decision  of  this  case.  For  here  the  defendant, 
being  a  debtor  to  the  house  of  Lewis  and  Potter,  drew  a  bill 
which  he  delivered  to  them,  and  drew  it  in  terms  which  could 
not  be  proved  in  a  formal  manner :  he  was  not  only  privy  to 
the  transaction,  but  the  very  negociator  of  it ;  and  by  drawing 
it,  he  put  himself  in  a  situation  to  pay  what  he  was  in  con- 
science bound  to  pay ;  therefore  it  was  an  appropriation  of  so 
much  money  to  be  paid  to  the  person  who  should  become  the 
holder  of  the  bill*  In  making  this  decision  we  do  not  mean  to 
infringe  a  rule  of  law,  which  is  very  properly  settled,  that  a 
chose  in  action  cannot  be  transferred  :  but  we  consider  it  as  an 
agreement  between  all  the  parties  to  appropriate  so  much  pro- 
perty to  be  carried  to  the  account  of  the  holder  of  the  bill ;  and 
this  will  satisfy  the  justice  of  the  case,  without  infringing  any 

rule  of  law. 

Judgment  for  the  plaintifiFs  (6). 

(a)  fVard  v.  Evans,  2  Ld.  Ray.  U30.  (6)  Vid.  H.  Bl.  Rep.  239. 


Vere  and  Others  against  Lewis  and  Another. 

8.  p.        ^_  _  ^ 

Qn.  If  a  bill  Hp^HIS  case  stood  next  m  the  paper  to  that  of  Tatlock  v. 
toilrS'olJ^  A  Harris;  but  the  Court  thought  it  not  to  be  distinguished 
ration  payable    from  it,  and  gave  judgment  for  the  plaintiffs  without  argument. 

to  bearer,  and 

may  be  declared  on  as  such  i  The  acceptance  of  the  drawee  ti  primAfaeii  evidence  of  hi5  having 

effects  of  the  drawer  in  his  hands. 

In 
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In  this  case  the  first  count  stated  the  bill  of  exchange  to  be        1789, 
drawn  by  lAvesay  and  Co.  on  the  defendants  in  fafour  of  Lauh        ■ 
rence  Ashworihy  and  by  hint  endorsed  to  the  plaintiffs :  the  2d        r.^Zt 
count  stated  it  to  be  a  bill  payable  to  bearer ;  the  Sd  payable  to       Lewis. 
the  order  of  the  drawers,  and  by  them  endorsed  to  the  plaintiffs ; 
with  the  money  counts. 

Russel,  for  the  defendants,  attempted  to  distinguish  this  from 
the  former  case,  by  observing  that  here  was  no  evidence  that  in 
point  of  fact  they  received  any  y^lue  for  the  bill,  and  therefore 
they  conld  not  be  liable  on  the  money  counts :  and  also  that 
here  was  strong  evidence  to  shew  that  the  defendants  were  con- 
cerned in  the  forgery  of  the  name  of  the  first  endorser.     But 

The  Court  said  that  the  mere  circumstance  of  the  defendant's 
accepting  was  evidence  that  he  had  received  value  from  the 
drawers,  and  that  on  the  demurrer  to  evidence  the  Court  might 
draw  the  same  inference  that  the  jury  would  have  drawn.  And 
that  the  latter  circumstance  did  not  vary  the  question. 

LordKsNYON,  Ch.J.  Ashhurst,  J.and  Buller,  J./Aot/gA/ 
(a)  that  the  plaintiffs  might  recover  on  the  second  count,  which 
stated  that  the  bill  was  drawn  payable  to  bearer. 

Judgment  for  the  plaintiffs. 
(«)  Vide  post.  MinH  v.  Gibscn,  481.  where  it  was  so  held. 


Belk  against  Broadbent  and  Wife.  j^^^' 

THIS  was  an  action  of  trespass  and  false  imprisonment*  A  defendant  in 
to  which  the  defendants  pleaded    a  justification,  stating  Ss^^j^^^pn^n, 
that  on  the  8th  of  April  in  the  28th  year.  ^c.  a  bill  of  Midr  ^ot,  pleading 
dletex  was  sued  out  of  the  court  of  B.  R,  the  said  court  then  under  i^nT 
and  still  being  at  fVestmimter,  S^c.  at  the  suit  of  the  defendants,  process  sned 
endorsed  for  bail  for  200/.  by  virtue  of  an  affidavit  of  the  cause  cause  in  which 

of  action  of  the  defendants  filed  in  the  court,  Sfc.  upon  which  he  was  plaintiff; 
'.    t         1  •     •/*-  A     o         rn      I  •      I         1  may  state  Uiat 

writ  the  plaintiff  was  arrested,  c^c.     J  o  this  plea  there  was  a  the  writ  issued 

special  demurrer,  because  no  cause  of  action  was  shewn  for  which  "P®"  ^  f??*" 

r      ,..«.,.     ,  vittoholdto 

the  plaintiff  was  liable  to  be  arrested ;  and  because  the  writ  was  bail,  without 

sued  out  on  the  8th  of  April,  when  the  Court  were  alleged  to  be  Jk!^!!!??— 

r     '  o  the  cause  of  ac- 

sitting,  whereas  the  8th  April  was  in  the  vacation.  tion.    And  if 

Lambe,  for  the  demurrer,  admitted  that  this  would  have  been  ^^|]dld  u 
a  good  plea  by  the  officer  who  arrested,  because  he  is  bound  to  iued  out  on  a 
execute  the  process  of  the  Court,  and  therefore  the  writ  alone  is  th/esso^*3ay 

and  the  first 
day  of  term,  and  there  be  a  i^pecial  demurrer  for  that  cause,  the  objection  will  not  prevail,  though 
tlie  court  danot  sit  in  fact  till  the  ^Mort^  jiU  post.  [15  East,  615.    t  Saund.  300.  6  East,  514.J 

N  4  a  sufficient 


184  CASES  IN  EASTER  TERM 

1789.      'a  guflScient  justification  for  him:  but  insisted  that,  as  the  de- 

•         fendauts  were  the  persons  at  whose  suit  the  plaintiff  was  arrested, 

^^^'\  thev  must  know  the  ciflise  of  action,  and  should  have  shewn  it. 
Brqadbemt.  Tlie  practice  of  pleading  the  cause  ni  all  cases  where  the  action 
is  brought  against  the  party,  at  whose  suit  the  plaintiff  is  ar- 
rested, is  a  strong  argument  to  shew  what  the  law  is.  In  Brilton  v. 
Cole(a\  the  writ  t>f  execution  was  held  a  sufficient  justification 
to  the  officer  in  trespass  against  him  by  the  party  whose  goods 
were  taken ;  but  it  was  said  that  the  plaintiff  in  the  original  action 
must  shew  the  judgment  as  well  as  the  execution.  Then  as  it 
is  necessary  in  the  one  case  to  shew  the  judgment,  which  is  the 
foundation  of  the  execution ;  it  is  also  necessary  in  the  other  to 
shew  the  cause  of  action,  which  wananted  the  arrest.  There 
is  also  a  distinction  between  an  irregular  and  an  erroneouii 
judgment,  as  to  the  party  himself  at  whose  suit  it  is  obtained  : 
the  lattjsr  is  a  sufficient  justification,  but  not  the  former,  because 
it  lies  within  bis  knowledge.  Philips  v.  Biron,  1  Str,  dOQ.  and 
[!5 East, 383]  Parsofis  v.  Lloi/d,  2  Bl.  Rep.  845.  Secondly,  the  writ  was  sued 
out  on  the  8th  of  Aprily  which  the  Court  are  bound  to  take 
notice  was  in  the  vacation  time,  when  they  were  not  sitting, 
flsttiicke  V.  Cooke,  2  Ld,  Raym.  1557.  Hart  v.  Weston,  5  Burr. 
2386.  and  Atkinson  v.  Anderson (6),  E.  25  G. 3.  B.  R. 

Wood,  contra.  It  was  not  necessary  for  the  defendants  to 
state  more  in  (heir  justification  than  the  affidavit  to  hold  to  bail, 
and  the  writ  which  was  sued  out  in  consequence  of  it :  other- 
wise, whenever  a  defendant,  who  has  been  held  to  bail,  obtains  a 
verdict,  he  may  in  all  cases  maintain  an  action  of  false  impri- 
sonment against  the  plaintiff  in  the  original  suit.  If  there  be  no 
cause  of  action,  the  party  arrested  has  another  remedy,  namely, 
an  acfion  on  the  case  for  maliciously  holding  to  bail.  And  that 
shews  that  the  present  action  cannot  be  supported ;  for  case  will 
not  lie,  where  trespass  will.  Shewing  the  affidavit  to  hold  to 
bail,  on  which  the  writ  issued  in  this  case,  is  equivalent  to  shew- 
ing the  judgment,  on  which  a  writ  of  execution  issues.  Nor 
can  it  be  necessary  to  state  the  cause  of  action  ;  because  it  could 
not  be  traversed,  even  if  it  were  stated,  in  answer  to  the  second 
objection,  the  Court  will  take  notice  that  the  writ  was  sued  out 
after  the  essoign  day  of  the  term,  which  happened  on  the  Cth  of 
April,  Mhcn  the  Court  are  supposed  in  law  to  be  sitting.    And 

(a)  SaUc,  403. 

(6)  That  was  debt  on  a  bail-bond ;  and  the  declaration  stated  that  the  writ 
was  6ued  out  on  the  2d  November  1784,  the  Court  then  bein'heldi^  at  fVe$tmmtter  ; 
which  on  special  demurrer  was  held  ill. 
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il  is  immAterial  whether  it  was  irregularly  sued  out  or  DOt,  be*        1789. 
cause  it  is  good  until  it  is  set  aside  for  irregularity.  

Lambet  io  reply,  said  the  sitting  of  the  Court  means  in  full        a^uiiut 
tfifiD,  and  not  the  essoign  day,  when  it  is  notorious  that  they    BaoADSENT. 
never  sit. 

Lord  Ken  YON,  Ch.  J. — ^There  is  no  ground  for  either  of  the 
objections.  First,  if  a  party  be  arrested  without  any  cause  of  ac* 
tioiiy  he  has,  his  remedy  by  an  action  on  the  case  for  maliciously 
holding  him  to  bail.  But  it  is  incomprehensible  to  say  that  a 
peraoD  shall  be  considered  as  a  trespasser  who  acts  under  the  pro- 
cess of  the  Court.  As  to  the  other,  there  is  no  doubt  but  that 
io  the  eye  of  the  law  the  essoign  day  is  for  many  purposes  the 
first  day  of  the  term  :  the  quarto  die  post  is  only  an  indulgence* 

AsHHURST,  J.  of  the  same  opinion. 

Buller,  J. — ^The  first  objection  has  been  over-ruled  in  several 
cases,  particularly  the  Trematon  one  (a),  which  I  argued;  and 
that  was  decided  on  the  ground  that  the  original  cause  of  action 
was  not  traversable.  That  was  a  much  more  favourable  case 
than  the  present,  because  it  came  from  an  inferior  court :  one  ob- 
jection Mbich  I  there  made  was,  that  the  cause  of  action  was  not 
set  forth  in  the  plea,  nor  was  it  stated  that  the  plaintiff  became  in- 
debted within  the  jurisdiction  of  the  court;  and  if  he  did  not,  the 
whole  was  coram  nonjudice.  From  that  time  to  the  present  it 
lias  been  considered  to  be  unnecessary  to  state  the  cause  of  action. 
With  respect  to  the  second  objection,  which  is  founded  upon  a 
fiction,  any  other  fiction  is  sufficient  to  over-rule  it.  Tliough  in 
point  of  fact  we  know  that  writs  do  issue  in  vacation  time,  yet 
that  difficulty  is  obviated  by  testing  them  in  term  time.  So  on 
the  other  band  though  the  Courts  do  not  actually  sit  on  the 
essoign  day,  yet  in  law  it  is  considered  as  the  first  day  of  the 
term. 

Grose,  J.  assenting,  '  Demurrer  over-ruled. 

(a)  lioivlund  v,  Ve^lc  aud  Otbeif,  Cowp,  1<3. 


D 


HixoN  against  Binns.  FrW«y, 

^  May  SCh. 

|EMURRER  to  a  plea  of  misnomer,  in  abatement,  con«  A  plea  of  mu- 
cludmg  with  praying  f/ the  bill,  Viud  that  the  same  may  be  ^^^^^^^ 
quashed ;  the  cause  assigned  being  that  the  defendant  did  not  pray  condnde  with 
judgment  of  the  bill :  which  omission  IS!^of£ebiu- 

prayinpg  tkabiht 
ume  matf  he  ^aihed,  was  held  iU  on  special  demnrrer.    [5  T.  R.  487.    8  lb.  515.] 

Morgan 
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tigamtt 
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Morgan  insisted  was  bad  on  special  demurrer^  as  not  being 
according  to  the  usual  form  of  such  pleas. 

Martyat,  in  support  of  the  plea,  contended  that,  as  the  de- 
fendant had  shewn  by  his  plea  that  the  bill  was  abateable,  and 
hAvrng  prated  that  it  might  be  quashed,  the  Court  would  conse- 
quently award  it.  A  prayer  of  judgment  in  terms  is  not  necessary, 
where  the  legal  effect  of  it  is  prayed,  Co.' Ent.  StO.  413.  Z>n. 
Ent.  55*  Heme  Ent.  tit.  Abatement,  IQ  iMod.  1  \2.  Regula 
placitandi  ^190.  In  pleading  to  the  jurisdiction,  the  defendant 
concludes  at  his  option,  either  by  praying  judgment  whether  the 
Court  will  take  further  cognizance  of  the  suit,  or  by  merely 
suggesting  his  own  apprehension  that  the  Court  will  not  do  so. 
That  lands  are  pleadable  only  in  a  manor  court  is  pleaded  with 
one  of  these  conclusions  in  3d  Instr,  Clericalis  S ;  and  ancient 
demesne  is  pleaded  with  the  other  in  the  very  next  page. 
So  also  pleas  of  privilege  in  abatement,  (which  may  rank  either 
among  pleas  to  the  jurisdiction,  or  to  the  persons  of  the  defend- 
ants,) conclude  with  a  suggestion  that  the  Court  will  not  take 
cognizance,  either  with  or  without  a  prayer  of  judgment. 
3  Morg.  Mod.  Plead.  19, 20, 21.  2  Brown's  Ent.  60.  It  even 
aeems  enough  to  shew  the  writ  abateable,  without  praying 
judgment  in  any  way.  Co.  Ent.  254. 271.  But,  however  that 
may  be,  the  authorities  before  cited  shew  that  praying  that  the 
bill  may  be  quashed  is  sufficient.     But 

The  Court  said  that  in  dilatory  pleas  the  greatest  precision  was 
required ;  and  that  as  the  defendant  had  not  in  his  plea  of  abate- 
ment complied  with  the  necessary  forms,  the  plaintiff  might  take 
advantage  of  it  on  a  special  demurrer ;  and  adjudged 

Quod  respondeat  ouster. 


Evans  against  Prosser. 


^th*t^th*^^*  T^HIS  was  an  action  upon  the  case  for  work  and  labour, 
plaintiff  was  -^  care,  and  diligence,  as  an  attorney,  with  the  common 
d^dant^^  money  counU,  and  the  declaration  was  entitled  of  Hilary  Term 
iheiiwu^ihe  29  Geo.  3.  Pleas,  first,  non  assumpsit;  2dly,  that  the  plaintiff 
£  bj^  •  it         before  and  at  the  time  of  the  plea  pleaded  was  and  still  is  in- 

ahoold  state  debted  to  the  defendant  in  a  larger  sum  than  is  due  and  owing 
that  he  was  in-  ° 

debted  at  the  eommence$nitU  qf  the  actum.  It  is  no  objection  to  a  plea  of  set-off  that  the  defend* 
aat  has  brought  an  action  s^ainst  the  plaintiff  for  the  same  sum  in  which  the  plaintiff  has  paid 
lh^  amount  of  the  demand  into  Court  [4  East,  507.] 

from 
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from  him  to  the  plaintiff,  ss.  in  25/.  9^.  on  a  promissory  note         1789. 

of  the  plaintiff  dated  SOth  July  1787|  made  payable  to  P.  H.        

Oct/,  and  by  him  on  the  same  day  and  year  endorsed  to  the  de-        ^^1^^ 
fendanti  ^c. ;  and  in  other  sumsi  i^c.     Replication  (protesting      Prosser. 
that  the  plaintiff  exhibited   his  bill  against  the  defendant  on 
Tuuday  next  after  the  morrow  of  All  Souls  in  Michaelmas 
Term,  in  the  ^8th  year,  i^c. ;  protesting  also  that  the  endorse- 
ment was  made  to  the  defendant,  and  that  the  several  sums  by 
the  plea  supposed   to  be  due  to  the  defendant   accrued  and 
became  due  to  him  after  exhibiting  the  plaintiff's  bill,)  "^rhat, 
notwithstanding  the  defendant's  plea,  to  wit,  on  Tuesday  next 
after  eight  days  of  St.  Martin,  in  Michaelmas  28  Geo.  3.  the  de* 
feodant  brought  an  action  in  this  court  against  the  plaintiff  upon 
the  same  note,  in  which  action,  and  after  the  defendant's  plead* 
ing  in  the  present  action,  to  wit,  on  Wednesday  next  after  fif- 
teen days  of  St.  Martin,  in  Michaelmas  28  Geo.  3.  the  plaintiff 
paid  the  amount  of  the  note  into  court,  under  a  rule  of  Court; 
with  an  averment  that  the  plaintiff  was  not,  at  the  time  of  the 
pleading  in  this  action,  indebted  to  the  defendant  upon  the  several 
causes  or  considerations  in  his  plea  mentioned  in  any  sum  exceed- 
ing 25/.  135.  so  by  him  paid  into  court,  ^c.  in  that  action. 
To  this  replication  there  was  a  general  demurrer,  and  joinder. 
Morgan^  who  was  called  upon  to  support  the  replication, 
contended  that  the  defendant  could  not  bring  an  action  on  the 
note,  and  plead  the  same  note  by  way  of  set-off :   and  that,  by 
the  plaintiff's  paying  the  amount  of  it  into  court  in  that  action, 
he  bad  done  away  the  defendant's  set-off.     But  the  defendant's 
plea  is  also  bad,  and  may  be  taken  advantage  of  on  the  demurrer 
to  the  replication.     For  it  is  not  stated  that  the  debt  on  the 
note,  which  is  the  subject  of  the  set-off,  was  due  and  owing 
from  the  plaintiff  to  the  defendant  at  the  time  of  exhibiting  the  . 
plaintiff*s  bill.   Its  being  a  debt  at  the  time  of  the  plea  pleaded  is 
no  answer  to  the  plaintiff's  demand.     If  such  a  plea  could  be 
supported,  the  plaintiff  would  be  deprived  of  those  costs  to 
which  he  was  entitled  when  he  brought  this  action ;  and  perhaps 
the  note  may  have  been  endorsed  to   the  defendant  after  the 
action  was  brought  for  the  very  purpose  of  defeating  it. 

Lane,  contra,  cited  Brown  v.  Basherville(a),,  to  shew  that 
the  defendant  might  bring  his  action  on  the  note,  notwith- 
standing his  plea  of  set-off.  And  in  support  of  the  plea,  be 
relied  on  the  authorities  of  Sullivan  v.  Montague  (b),  and  Rey- 

(a)  t  Bwr.  11229.  {b)  D9UgL  108. 

noldi 
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Evans. 

tigmnst 
Prosier. 


noldsv.  Beerling{a),  in  ^hich  it  was  expressly  decided  that  ac- 
tio  non  goes,  in  everj  case^  to  the  time  of  plea  pleaded,  not  to 
the  commencement  of  the  action.  And  he  observed  in  answer 
to  the  argument,  that  tlie  note  might  have  been  endorsed  to  the 
defendant  after  the  action  brouglit,  that  it  appeared  on  the 
record  that  the  note  was  ^iven  in  July  1787,  and  on  the  same 
day  and  year  endorsed  to  the  defendant ;  whereas  this  action  was 
not  brought  till  HiL  9Q  G.  3.  so  that  in  this  case  the  set-off  was 
of  a  debt  due  at  the  time  of  bringing  the  action. 

The  Court  were  clearly  of  opinion  that  the  replication  was  ill, 
on  the  authority  of  Brown  and  Batkerville ;  adding  that,  if  the 
set-off  were  proved  to  the  jury,  and  the  defendant  also  succeeded 
in  his  action  on  the  note,  the  plaintiff  in  this  action  might  bring 
an  audita  querela^  or  have  some  other  remedy.  But  they  wished 
to  look  into  the  cases  cited  in  support  of  the  plea. 

On  the  next  day  Duller,  J. — said  he  had  looked  in(o  the  case 
of  Reynolds  v,  Beerling,  and  found  that  it  could  not  be  sup- 
ported. Oue  question,  which  arose  there,  was  whether  a  judg- 
ment could  be  pleaded  by  way  of  set-off  pending  a  writ  of 
error ;  which  the  Court  were  of  opinion  might  be  done  :  and 
^o  far  the  judgment  was  right.  On  the  other  point  there  ruled, 
namely,  that  a  judgment  recovered  after  the  action  was  brought, 
and  before  plea  pleaded,  might  be  pleaded  by  way  of  set-off, 
perhaps  the  Court  did  not  consider  the  strict  law,  so  much  as 
the  justice,  of  the  case.  But  this  point  cannot  be  supported. 
On  which 

Judgment  was  given  for  the  plaintiff* 

(a)  Retnolds  V,  Beerling.    M,  25  G,  S.  B,  R. 

Assumpsit,  Plea,  set-off  on  promises,  and  also  on  a  judgment  recovered  hy 
defendant  against  the  plaintiff  after  the  action  brought  and  before  plea  pleaded. 
Keplication,  error  pending  on  that  judgment.  To  this  there  was  a  general  de- 
mnrrer,  and  joinder. 

Shephtrdf  for  the  demurrer,  insisted  that  the  replication  was  no  answer  to  the 
defendant's  plea;  that  the  circumstance  of  the  writ  of  error  being  pending  w&t 
no  bar  to  the  defendant's  setting  off  the  judgmentr-And  in  support  of  the  plea  he 
cited  Sullivan  v.  Montagu, 

Lane^  contra,  said  that  as  the  writ  of  error  was  a  supersedeas  to  an  execution, 
it  ought  to  be  so  to  every  otlier  mode  of  obtaining  tlie  effect  of  the  judgment. 
And  contended  that  the  plea  itself  could  not  be  supported,  because  it  was  not 
only  contrary  to  the  settled  mode  of  pleading,  but  also  contrary  t6  justice,  for 
the  plaintiff  might  be  thus  deprived  of  the  costs  of  the  action  to  which  he  was  en- 
titled. And  as  to  Sullican  v.  Montagu,  the  principal  question  was,  whether  the 
judge  could  certify  after  the  cause  was  over.    But 

The  Court  said,  on  the  authority  of  SuUwm  v.  Montagu,  that  the  plea  was 
good ;  and  that  the  replication  was  no  answer  to  it« 

But 
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Bot  leave  was  given  to  araend  without  payment  of  costs,  the        1789. 
defendant  having  been  misled  by  the  doctrine  in  Reynolds  v.         ■ 
Beerling.  ^ 

Prossbk. 


Newling  agavist  Francis.  jiJr^BUL 

THESE  were  issues  to  try  the  right  of  election  of  mayor  Thfe  procUma- 
for  the  borough  of  Cambridge.     The  first  count  suted  thcSecooT'hi 
the  plaintiff's   mode  of  election;   that  the  names  of  all  the  the  4th  year  of 
common  council  of  the  borough  present  at  the  election  should  restoH^'cor- 
be  first  written  on  several  pieces  of  paper  akid  laid  upon  the  porations  to 
table ;  that  the  mayor  and  his  assistants  should  elect  two  alder-  cbarten,  ^c. 

men  to  inclose  the  names  m  balls  of  wax,  and  put  the  same  in  op«rate8(inrbc» 

^  accepted)  as  a 

a  box ;  that  the  mayor  and  his  assistants  should  also  appoint  one  grant  of  revival 

other  alderman  to  take  out  one  of  the  balls  for  the  bench  ;  and  U?"****^*^* 

oiti  corpora* 

that  the  commonalty  should  appoint  a  burgess  to  take  out  one  tionsashad 
other  ball ;  and  that  the  two  whose  names  should  be  inclosed  in  ^elrcomorate 
the  balls  so  taken  out  should  choose  twelve  burgesses,  that  is  to  franchuei  u 
say,  three  for  every  ward  within  the  borough ;  and  the  twelve  ^^^^  ,^^^ 
being  first  sworn  should  choose  unto  them  six  other  burgesses,  viz.  ^hich  surren- 
two  out  of  two  of  the  wards,  and  two  out  of  each  of  the  others,  enrolled)  who 
and  that  those  eighteen  burgesses  so  chosen  and  sworn  should  ^^  grunted 
within  an  hour  choose  a  mayor,  bailiff,  and  counsellors  of  the  uid  overtnma 
borough.     The  second  count  stated  the  defendant's  mode  of  snchn^char- 
election;  that  the  mayor  and  his  assessors  or  counsellors  should  poration  of 

elect  one  of  the  commonalty,  and  that  another  of  the  common-  Cambridge^^ 

^  accept  apd  act 

alty  should  be  elected  by  the  commonalty,  which  two  being  andor  tbe-pro- 

sworn   should  elect   twelve  men  of  (he  commonalty,   which  ^J^^J* 

twelve  should  choose  six  more  of  the  commonalty,  and  those  modeof  elect* 

..in 
eighteen  in  the  presence  of  the  commonalty  should  swear  that  "JtregotaiS 

they  would  choose  a  certain  fit  mayor  to  govern  the  town,  four  by  charter  or 
bailiffs,  and  four  counsellors ;  and  that  the  two,  who  choose  Sie^'rpora^ 
the  twelve,  should  not  be  part  of  the  eighteen  in  the  election  ;  may  make  bye- 
and  that  the  eighteen  should  choose  the  mayor,  bailiffs,  and  ut!^th^^^ 
counsellors  of  the  borough.  ****"• 

At  the  trial  at  Guildhall,  before  Lord  Kenyan,  a  special  ver- 
dict was  found  in  substance,  as  follows :  Cambridge  is  a  bo- 
rough by  prescription,  by  the  name  of  the  mayor,  bailiffs,  and 
burgesses  of  the  borough  of  Cambridge.  There  has  not  been 
any  one  uniform  and  certain  mode  of  election  of  the  mayor, 
bailiffs,  and  counsellors,  of  the  borough,  used  and  established  in 

the 
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1789.        tbe  borough  from  time  immetnorial:  but  it  has  from  time  to 
'  time  been  ordered  and  directed  by  bye-laws  for  that  purpose 

^SSut^  made  by  the  body  at  large.  The  verdict  then  stated  a  bye-law 
Francii.  made  in  18  Ed.  3.  for  the  election  of  mayor,  bailiffsy  and 
counsellors,  as  set  out  in  the  second  count  of  the  declaration ; 
which  was  followed  tiH  the  10th  of  Elizabeth,  when  the  bye- 
law  prescribing  the  mode  of  election,  as  stated  in  the  first  count, 
was  made.  This  latter  was  used  from  that  time  till  the  grant- 
ing of  the  charter  of  36  Car.  2.,  hereafter  mentioned.  It  then 
stated  that  the  corporation,  by  a  deed  of  surrender,  dated  11th 
liovember,  in  the  36th  of  Car.' 2.,  granted  and  sarrendefed  to 
the  King  all  their  powers,  franchises,  and  liberties  of  or  con- 
cerning* the  election  of  any  persons  in  the  several  offices  of 
mayor,  and  severld  others:  but  no  deed  of  isurrender  of  any 
charters,  firanchiaea,  or  privileges,  belonging  to  the  corpora- 
tion, was  enrolled  of  record  before  the  granting  of  that  char- 
ter. The  verdict  then  set  out  the  charter  of  Charles  the  Second  ; 
which,  after  reciting  the  above  surrender,  contained  {inter  alia) 
m  power  of  amoving  any  of  the  corporators  by  an  order  of  Privy 
Council ;  a  licence  to  purchase  lands  in  mortmam,  with  a  non 
obstante  clause ;  und  which  directed  that  the  mayor,  ^c.  should  be 
elected  in  the  same  manner  as  had  been  accustomed  for  twenty 
years  past:  which  letters  patent  on  the  12th  January,  in  the 
36th  of  Charles  the  Second,  were  accepted.  The  verdict  then 
stated  that  the  mode  of  election  of  officers,  which  had  been  ac- 
customed  within  the  borough  by  the  space  of  twenty  years,  pre- 
irious  to  and  until  the  granting  of  the  letters  patent,  further  pre- 
vailed and  was  used  in  the  borough  until  the  4th  of  James  2d ; 
and  that  then  James  2d  issued  a  proclamation,  sealed  under  the 
Great  Seal,  entitled,  '^  a  proclamation  for  restoring  corporations 
''  to  their  ancient  charters,  liberties,  rights,  and  franchises :"  and 
dated  the  7  th  October,  in  the  4th  year  of  his  reign,  which  is  as 
follows:  the  proclamation  recited  that  several  deeds  of  surrender, 
which  had  been  lately  made  by  several  corporations  within  the 
kingdom  of  JEng/ancJ  and  ^a/es  of  their  charters,  franchises,  and 
.  privileges,  were  not  yet  recorded  or  enrolled,  and  that  upon 
the  proceedings  and  rules  for  judgments  which  had  lately  been 
had  upon  the  quo  warrantos,  or  informations  in  the  nature  of  a 
quo  warranto,  judgments  had  not  yet  been  entered  upon  re- 
cord, notwithstanding  which  new  charters  had  been  granted  by 
Charles  the  Second  and  by  James  the  Second,  which  deeds  (be- 
ing 
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ing  not  enrolled  or  recorded  did  not  amount  to,  or  in  law  make,        I7d9* 
aoy  surrender  of  the  charters,  franchises,  or  liberties  therein  men-  ■ 

tioned ;  and  that  such  of  the  said  corporations,  against  which  ^^^^ 
ndes  for  judgments  had  been  made,  but  no  judgments  entered  FaAMCif. 
upon  record,  were  not  discorporate  or  dissolved ;  and  that  it  was 
in  his  (King  James's)  power  to  leave  such  corporations  in  the  same 
fltate  and  condition  they  were  in,  and  to  discharge  all  further 
proceedings  and  effects  that  might  be  of  such  rules  for  judgments 
and  deeds  of  surrender ;  it  was  declared  that,  upon  due  search  and 
ezamiiiation  it  appeared,  that  the  deeds  of  surrender  made  by  the 
corporation,  of  the  said  cities  and  towns  (except  the  cbrporations 
following,  that  is  to  say,  Thetford,  'Nottingham,  Bridgewater, 
iMdloWf  BewdUjff  Beverley,  Tewkesbury,  Exeter,  Doncaster,  CoU 
Chester,  Winchester,  Launceston,  Ldskeard,  Plympton,  Tregony, 
Plymouth,  Dunwich,  St.  Ives,  Fowey,  East  Looe,  Camelford,  fVest 
Looe,  Tintagell,  Penryn,  Truro,  Bodmyn,  HadUigh,  hestwytheU, 
and  Saltash)  were  not  inroUed  or  recorded  in  any  of  the  courts ; 
and  that  the  rules  for  judgments  had  passed  upon  informations  in 
nature  of  quo  warranto  against  the  corporations  of  several  cities 
and  towns,  yet  no  judgments  had  been  or  were  entered  upon  re- 
cord upon  any  such  informations  (except  against  the  city  of  Lon* 
dan,  Chester,  (Zalne,  St.  Ives,  Poole,  York,  Thaxted,  Langhom, 
and  Malmsbury) ;  and  also  reciting  that  the  King  being  resolved 
to  restore  and  put  all  his  cities,  towns,  and  boroughs  in  JEng- 
land  and  Wales,  and  also  the  town  of  Berwick  upon  Tweed,  in- 
to the  same  state  and  condition  in  which  they  were  in  the  late 
reign,  before  any  deed  of  surrender  was  made  of  their  charters, 
or  franchises,  or  proceedings  against  them,  ^c.  The  King  did 
publish,  declare,  direct,  and  require  that  the  said  corporations, 
whose  deeds  of  surrender  were  not  enrolled,  or  judgment  en- 
tered against  them  as  aforesaid,  and  the  mayors,  bailiffs,  shenS$, 
aldermen,  common  council  men,  l^c.  and  all  and  every  others 
the  members  of,  or  in,  every  of  them  respectively,  iq^on  the 
publication  of  that  proclamation  should  take  upon  themselves,  and  ^ 

proceed,  to  act  as  a  corporation,  or  body  politic ;  and  where  places 
were  vacant  by  death,  or  otherwise,  to  make  elections,  constitute, 
and  fill  up,  the  same,  notwithstanding  the  usual  days  and  times 
of  elections  by  the  ancient  charters  and  constitutions  should  hap- 
pen to  be  passed  ;  and  to  do,  execute,  and  perform,  all  and  every 
matter  and  thing  as  they  lawfully  might  and  ought  to  have  done, 
if  no  such  deeds  of  surrender,  rules  for  judgment,  or  other  pro« 
ceedings,  S^c.  had  ^  been  had  or  made.    And  for  the  better 

effecting    < 
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1789*        effecting  the  said  intention,  the  King  did  by  order,  (made  in 
^  Council,  and  under  the  Sign  Manual,)  and  did  also  by  his  pro- 

^fidiut  clamation  (made  with  the  advice  of  the  Council)  discharge,  re- 
Francu.  move  and  dimisss  all  and  every  person  and  persons  of  and  from 
all  offices  and'  places  of  mayors,  bailiffs,  S^c,  and  all  and  every 
office  and  place,  which  they  or  anyof  them  had  or  claimed  only 
by  charter,  patent,  or  grant,  from  the  late  King,  or  himself, 
since  the  dates  of  the  respective  deeds  of  surrender,  or  rules  for 
judgment,  (except  such  corporations  whose  deeds  of  surrender 
were  enrolled,  or  against  whom  judgment  was  entered,)  and  that 
all  and  every  such  person  and  persons  should  deliver  up  into  the 
hands  and  custody  of  the  said  persons  thereby  appointed,  and 
intended  to  act,  and  execute  the  said  offices  and  places,  all  and 
every  the  charters,  records,  books,  evidences,  and  matters,  con- 
cerning  the  said  respective  corporations.  And  it  was  thereby 
further  published  and  declared  that  the  King  had  caused  all  and 
every  the  said  deeds  of  surrender,  which  could  be  found,  to  be 
delivered  and  put  into  the  hands  of  the  Attorney  General  to  be 
by  him  cancelled,  and  returned  to  the  corporations  whom  they 
concerned,  and  had  also  given  to  the  said  Attorney  authority, 
and  he  was  thereby  warranted  and  commanded,  not  only  not  to 
proceed  to  or  enter  judgment  upon  the  said  quo  warranto,  ^t.  but 
.  to  enter  upon  the  respective  records  noli  prosequis  and  legal  dis- 
charges thereof.  And  the  King  thereby  published  and  declared 
his  further  grace  and  favor  to  the  said  cities,  corporations,  ^t. 
at  any  time  thereafter  by  any  further  act  to  grant,  confirm,  and 
restore,  unto  them  all  their  charters,  liberties,  franchises,  and 
privileges,  that  at  the  respective  times  of  such  deeds  of  sur- 
render, or  rules  for  judgment  made  or  given,  they  held  or  en- 
joyed ;  and,  in  order  to  the  perfecting  his  said  gracious  inten- 
tions, he  thereby  likewise  published  and  declared  his  royal  will 
and  pleasure  as  for  and  concerning  the  restoring  to  such  of  the 
cities,  corporations,  and  boroughs,  which  had  made  deeds  of  sur- 
render, or  had  had  judgment  given  against  them,  which  surren- 
ders and  judgments  were  entered  of  record,  that  the  Chancellor, 
and  Attorney  General,  and  Solicitor  General,  without  fees  to 
any  officer  or  officers  whatsoever,  upon  application  to  them 
made,  should  and  they  were  thereby  required  to  prepare  and  pass 
charters,  instruments,  grants,  and  letters  patent  for  the  incor- 
porating, regranting,  confirming,  and  restoring  to  all  and  every 
the  said  cities,  6fc.  their  respective  charters,  liberties,  rights,* 
franchises,    and  privileges,    and  for  restoring  the  respective 

mayors, 
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toayorsy  bailiffs,  recorder,  sheriffsi  8^c.  as  were  of  such  cities,         17H9' 

corporatioDs,  S^c.  at  the  lime  of  such  deeds  of  surrender  or  judg-  »      

ments  respectively  given  or  had,  for  the  putting  them  into  the      ^  aruinH^ 
game  state,'  condition,  and  plight  they  were  in  at  the  time  of      Francis. 
sych  deeds  of  surrender  or  judgments  made  or  given.     It  then 
recited,  that  divers  boroughs  that  were  not  theretofore  corpora** 
tions  had,  since  the  year  lf)79>  had  charters  of  incorporation 
granted  and  passed  unto  them,  and  the  King  thereby  further 
expressed  and  declared  his  royal  pleasure  to  determine  and  annul 
the  said  last-mentioned  charters  and  corporations,  and  to  that 
end  he  had,  in  pursuance  of  the  power  reserved  in  the  said  char- 
ters, (by  order  in  council  and  under  the  sign-manual,)  removed 
and    discharged,   and  the  King  did  also  by  the  proclamation 
(made  with  the  advice  of  the  Council)  remove  and  discharge  all 
and  every  person  of  or  in  the  last-mentioned  corporations,   of 
and  from  all  offices  and  places  of  mayors,  bailiffs,  S^c.  and  of 
and  from  all  and  every  other  office  and  place  from  which  he 
bad  power  reserved  by  the  said  charters  respectively  to  remove 
and  discharge  them.    And  the  King  thereby  promised  and  de- 
clared that  he  would  do  and  consent  to  all  such  acts,  matters,  and 
things,  as  should  be  necessary  to  render  those  his  gracious  inten- 
tions and  purposes  effectual;  it  being  his  gracious  intention  'to 
call  a  Parliament  as  soon  as  the  general  disturbance  of  the  king- 
dom by  the  intended  invasion  would  admit  thereof     The  special 
verdict  further  stated,  that  after  the  issuing  of  the  proclamation, 
to  wit,  on  £6th  October,  4  Jac,  2.  1688,  at  a  meeting  of  the 
corporation  of  Cambridge,  at  the  common  hall,  after  reading  the 
proclamation,  it  was  agreed  and  ordered  by  the  general  consent, 
that  the  mayor,  aldermen,  and  other  officers  of  the  corporation, 
who  were  in  their  respective  places  at  and  before  the  making  of 
the  f  urrender,  should  take  upon  them  their  respective  places,  and 
proceed  to  make  elections,  and  fi!l  up  such  places  as  were  vacant 
by  death  or  otherwise,  as  the  proclamation  directed  ;  upon  which 
certain  persons  took  the  oaths  of  office  for  mayor,  aldermen,  bai- 
liffs, town  clerk,  and  common  councilmen,  and  subscribed  the 
declaration,  ifc.   It  then  stated  a  bye-law  made  in  1 786,  agreeable 
to  the  defendant's  mode  of  election  set  out  in  the  second  count. 

Wilson,  for  the  plaintiff,  made  four  questions :    1st,  As  to 

the  deed  of  surrender  prior  to  the  granting  of  the  charter  of 

Car»9,  not  being  enrolled*    2d,  Whether  that  charter  contained 

any  clause  which,  being  void  in  law,  vitiated  the  whole  grant. 

Vol.  III.  O  3d,  Con- 


> 
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1789.       Sd,  Concerning  the  effect  of  the  proclamation  of  James  the 

• Second.    4th,  Whether,  supposing  the  charter  of  Car.  2.  to  be 

aguinst^      a  valid  and  subsisting  .charter,  the  corporation  under  the  power 
FIL4NCI9.      of  making  bye-laws,  could  make  the  bye-law  in  1786,  to  alter 
the  election  of  officers.    [As  the  opinion  of  the  Court  proceeded 
on  the  two  last  points,    we  have  omitted   the  arguments,  as 
well  as  those  particular  parts,  of  the  special  verdict,  which  re- 
lated to  the  two  first.]   With  respect  to  the  third  point,  the  pro- 
clamation of  James  the  Second  neither  could  or  did  grant  any 
thing  to  the  corporation  of  Cambridge.     In  the  first  place,  if  it 
be  a  grant  at  all,  it  is  a  grant  to  all  the  corporations  in  the 
kingdom,  except  a  few  therein  particularly  enumerated ;   and 
must  operate  so  as  to  give  to  each  of  those  corporations  a  dif- 
ferent constitution,  whether  they  existed  under  charters  or  by 
prescfiption.     But  no  corporation  in  paiticular  was  entitled  to 
have  the  custody  of  this  charter.    Again,  if  there  be  an  illegal 
clause  in  any  of  the  charters  so  revived  which  would  avoid  the 
whole  charter,  or  if  one  of  those  corporations  should  forfeit  its 
charter,  such  a  charter  could  not  be  repealed  by  scire  facias, 
without  at  the  same  time  destroying  the  proclamation  itself,  by 
which  the  other  corporations  were  revived.     For  the  judgment 
in  scire  facias  is,  that  the  charter  itself  (or  in  this  case  the  pro- 
clamation) shall  be  totally  annulled  and  cancelled ;  and  lines  are 
to  be  draw;i  through  it.  4  Inst.  89.     Neither  did  the  King  in- 
tend that  this  should,  operate  as  a  grant.    The  very  title  of  it, 
''  a  proclamation,''  shews  that  the  Crown  did  not  intend  any 
thing  beyond  the  common  purposes  of  a  proclamation ;  which 
are  to  declare  war  and  peace,  to  regulate  the  coin,  to  enforce 
laws  already  existing,  S^c.  but  never  to  grant.    The  King  seems 
to  have  intended  by  this  proclamation  something  like  what  was 
done  in  the  case  of  the  ceded  islands,  mentioned  in  Campbell  v. 
Hall  (a),  where  the  proclamation  gave  notice  that  he  had  issued 
letters  patent,  empowering  the  governors  of  each  island  respec* 
lively  to  summon  assemblies,  and  with  their  assent  to  make  laws ; 
but  this  power  was  actually  given  in  the  respective  commissions 
issued  to  each  governor.    So  here  the  proclamation  was  nothing 
more  tlian  a  notification  of  what  the  King  intended  to  grant, 
and  for  which  purpose  he  had  given  orders  to  his  crown  oflkers 
to  prepare  letters  patent,  S^c»     Besides,  it  could  not  apply  as  a 
grant  to  the  corporation  of  Cambridge^  because  it  recites  that 

(c)  C9»p.  S04. 

the 
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the  several  corporations  had  surrendered  their  charters,  franchises,         1 789. 

4rc.  which  niust  mean  all  their  franchises.     But  the  corpora-        

tion  of  Cambridge  had  only  surrendered  their  franchises  as  far  as  4«^^7^ 
they  respected  the  mode  of  electing  certain  officers.  The  King  Fh\nci8. 
had  two  cases  in  view ;  one,  where  tiie  surrender  was  not  en* 
rolled,  nor  judgment  entered  up;  the  other,  where  the  surrender 
was  enrolled,  or  the  judgment  entered.  A  third  case  was  not  in 
his  contemplation,  where  a  new  charter  had  been  accepted  by 
the  old  corporation,  in  which  case  a  new  grant  was  not  necessary. 
In  the  second  case,  the  King,  being  aware  of  the  surrender,  knew 
that  a  new  grant  was  necessary ;  but  by  the  proclamation,  he 
granted  nothing,  he  only  gave  notice  that  he  had  ordered  char- 
ters to  be  prepared;  it  rests  in  promise  merely.  And,  in  the 
first  case,  be  could  not  intend  to  make  a  new  grant,  because  he 
knew  it  was  not  necessary ;  and  he  declares  that  he  leaves  them 
in  the  same  state  in  which  they  were  before ;  which  excludes 
the  idea  of  a  grant  to  them.  He  then  proceeds  to  publish^  de- 
dare,  direct,  and  require  them  to  act  as  corporations :  now  these 
are  not  the  usual  words  of  a  grant ;  though,  if  the  intent  were 
clear,  they  might  operate  as  such.  But  the  omission  of  the 
word  ''  grant''  is  strong  to  shew  that  the  King  did  not  intend  to 
grant.  Hien  he  required  them  to  do  all  acts  as  if  no  deed  of 
surrender  bad  been  made ;  now  that  cannot  apply  to  the  cor- 
poration of  Cambridge,  because  they  could  not  do  any  iact  which 
was  inconsistent  with  the  new  charter,  which  they  had  accepted  in 
the  mean  time.  And  he  concludes  with  promising  future  grants, 
which  shews  that,  where  he  intended  to  grant,  he  made  use  of 
the  ordinary  words.  Then  either  the  King  did  not  intend  to 
grant  any  thing  to  Cambridge,  or  else  he  was  deceived  io  a 
material  fact,  namely,  the  acceptance  of  the  intermediate  char- 
ter, and  then  the  grant  is  void.  Besides,  it  is  not  found  by  the 
verdict,  that  the  proclamation  was  accepted  by  the  borough 
of  Cambridge,  which  was  necessary,  if  it  were  to  operate  as  a 
grant.  Fourthly,  the  bye-law  of  1786  is  void;  for  a  corporation 
cannot  change  its  constitution  as  to  the  election  of  officers, 
where  it  is  regulated  by  charter,  or  a  prescriptive  usage ;  though 
if  the  charter  or  luage  be  silent,  as  it  is  incident  to  a  corporation 
to  perpetuate  themselves,  they  may  make  bye-laws  to  regulate  the 
election  of  their  officers.  Now  here  the  charter  of  Charles  the 
Second  directs  the  mode  of  election,  as  it  had  been  for  twenty 
jears  before;  and  the  power  of  making  bye-laws  is  only  givbn  in 
a  general  sweeping  clause,  among  other  things*    Bat  it  cannot 
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1 789-        be  supposed  to  have  been  the  King's  intention  to  give  the  corpo« 
•  ration  a  power  of  undoing,  by  a  bye-law,  that  which  was  the 

a^inat  <:hief  object  of  the  charter.  And  indeed  the  power  of  making 
Fraacis.  bye-la v/s  is  not  general ;  for  it  concludes  with  saying,  "  never- 
*'  theless  under  the  limitations  and  privisoes  aforesaid." 
Douglas,  for  the  defendant,  was  stopped  by  the  Court. 
Lord  Krnyon,  C(i.  J. — I  give  no  opinion  upon  several  of  the 
points  which  have  been  made  in  the  argument,  because  the 
case  does  not  require  it ;  namely,  what  will  amount  to  a  surren- 
der of  letters  patent ;  the  effect  of  a  power  of  amotion  in  the 
King's  grant ;  or  whether,  one  part  of  the  King's  charter  being 
bad,  it  shall  abrogate  the  rest ;  though  indeed,  if  it  were  neces- 
^  tary,  I  should  not  think  that  they  involved  in  them  much  diffi- 
culty. Two  modes  of  election  are  stated  on  this  record ;  if  the 
first  is  to  prevail,  the  plaintiff  is  right ;  if  the  other  be  the  true 
one,  the  defendant  must  succeed.  The  special  verdict  states  that 
there  is  no  prescriptive  mode  of  election  ;  it  is  therefore  neces- 
sary to  resort  to  the  bye-laws  which  have  regulated  the  election ; 
for  if  the  bye-law  does  not  exclude  those  persons  who  were 
intended  by  the  King's  charter  to  concur  in  the  election,  or  does 
not  narrow  the  number  of  persons  eligible,  it  may  be  good.  A 
bye-law  cannot  indeed  exclude  integral  parts,  as  was  decided  in 
the  Maidstone  case :  but,  generally  speaking,  within  these  bounds 
the  mode  of  election  may  be  regulated  by  provident  bye-laws. 
Now  in  the  corporation  of  Cambridge  there  was  no  other  stand- 
ard previous  to  the  charter  of  Charles  the  Second :  and  if  prior 
to  that  time,  the  bye-laws  of  the  corporation  were  competent  to 
regulate  the  mode  of  election,  they  continue  so  at  this  time, 
unless  some  alteration  in  this  respect  was  made  by  that  charter. 
If  that  charter  has  regulated  the  mode  of  election,  and  is  the 
subsisting  charter  now,  the  corporation  must  conform  to  it: 
and  therefore  great  pains  have  been  taken  in  the  argument  to 
shev^  that  this  is  the  subsisting  charter  at  this  day.  Then  let 
us  consider  whether  it  is  so  or  not.  It  is  not  a  very  popular 
argument  to  say  that  this  charter,  which,  with  many  others 
granted  under  the  like  circumstances,  was  one  of  the  greatest 
grievances  of  the  country,  and  tended  more  than  any  thing  else 
to  bring  about  the  revolution,  shall  be  enforced  again  after  it  has 
ceased  to  be  acted  under  for  a  century  past.  It  must  be  observed 
that  the  proclamation  oi  James  the  Second  was  issued  only  nine 
days  before  the  landing  of  King  fViUiam ;  in  which  the  former 
does  not  indeed  absolutely  say  that  those  things  which  bad  been 

done 
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done  relative  to  the  granting  of  those  charters  were  contrary  to  1789. 
law,  but  he  admits  fully  that  they  ought  not  to  have  been  done.  ^ 
Then,  speaking  of  those  corporations  who  had  surrendered  their  ugaiMst 
old  constitutions  and  accepted  new  charters,  he  says  that  the  sur-  Francis. 
renders  which  had  not  been  enrolled  were  not  bindiug :  and,  after 
excepting  London,  Chester,  and  some  others,  (whose  surrenders 
had  been  enrolled,)  he  proceeds  to  say  in  effect  by  the  procia-  ' 
mation,  that  all  the  proceedings  relative  to  the  other  corporations 
were  void ;  and  he  directs  that,  on  the  publication  of  that  pro- 
clamation, they  shall  be  restored  to  the  slate  in  which  they  were 
before  such  surrenders  were  made  or  new  charters  granted.  And 
those  corporations  were  not  to  wait  till  new  charters  were  passed, 
but  they  were  required,  in  the  very  words  of  the  proclamation  ^ 
immediately  to  take  upon  themselves  and  proceed  to  act  as  bodies 
politic;  and  they  were  required  to  fill  up  the  vacancies,  notwith- 
ftanding  the  usual  days  of  election  were  passed.  I'hen  indeed 
orders  were  given  to  the  Lord  Chancellor,  and  the  Attorney  and 
Solicitor  General,  to  do  whatever  should  be  deemed  necessary  for 
restoring  the  old  corporations.  Then  consider  the  nature  of  the 
instrument  by  which  this  is  to  be  effected  :  it  is  au  instrument 
under  the  great  seal,  declaring  the  King's  intention  competent 
to  the  purposes  for  which  it  was  granted,  and  expressed  in  words 
which  admit  of  no  ambiguity.  But  it  has  been  objected  that,  as 
this  instrument  extends  to  many  different  corporations,  it  could 
not  be  repealed  as  to  any  one,  in  case  of  forfeiture  or  otherwise, 
tftithoot  affecting  all  the  others.  But  I  do  not  see  why  it  may  not 
be  cancelled  as  to  one,  and  remain  good  as  to  the  others.  It 
was  then  said  that  this  corporation  had  acquired  powers  by  the 
charter  of  Charles  the  Second  which  they  were  noi  desirous  of 
parting  with,  and  that  in  fact  they  did  not  accept  of  this  procla- 
mation. In  answer  to  this  it  is  only  necessary  to  advert  to  what 
the  corporation  did;  they  assembled  in  their  corporate  capacity, 
and  in  council  professed  to  act  under  it,  by  electing  officers  as  they 
were  directed  by  the  proclamation,  and  taking  the  oaths.  Now 
there  could  not  be  any  stronger  act  of  acceptance  than  this. 
Therefore,  thechartei^  of  Charles  the  Second  being  out  of  the  case^ 
the  corporation  were  restored  to  the  state  in  which  they  were  be- 
fore that  time :  and  there  being  no  charter  or  prescription  to  re- 
gulate their  mode  of  election,  it  was  competent  to  this  corporation 
to  make  the  bye-law  in  1786,  under  which  the  defendant  claims. 
AsuHUBST,  J. — ^The  principal  question  is,  Whether  the  charter 
of  Charles  the  Second  is  or  is  not  the  subsisting  charter  which  go- 
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1789*        verns  the  corporation  of  Cambridge?   Now  that  charter  was 
done  away  by  the  prodamation  of  James  the  Second ;  which 

agaiMt  insinuates  that  all  those  measures  which  had  been  pursued  by 
Fbakcu*  Charles  the  Seoond  against  the  old  corporations  were  arbitrary ; 
and  directs  that^  where  tlie  surrenders  of  the  old  charters  had 
not  been  enrolled,  the  new  charters  which  had  been  granted 
should  be  void  in  laW|  and  that  the  old  corporations  should  pro- 
ceed to  act  as  if  such  charters  had  never  been  granted  at  all. 
But  it  is  said  that  the  proclamation  was  not  intended  as  a  grant 
to  revive  those  corporations,  but  only  as  an  intimation  of  what 
the  King  meant  to  do  in  future.  But  that  is  directly  contrary 
to  the  very  words  of  the  proclamation,  whereby  the  King  directed 
all  the  old  corporations  immediately  to  act  as  they  did  before 
these  charters  were  granted.  And  it  is  clear  that  the  King  meant 
ipso  facto'  to  restore  the  old  corporations.  For  we  cannot  sup- 
pose that  the  King  intended  that  those  persons  should  act  with- 
out  any  authority :  but  he  meant  to  give  them  that  authority, 
which  he  required  them  to  exercise  immediately,  without  wait* 
ing  for  any  thing  further  to  be  done.  And  I  see  no  objection 
to  a  proclamation  under  the  great  seal  having  the  force  of  a 
grant,  if  it  be  accepted  as  such  and  acted  under.  And  though 
this  was  not  in  form  a  grant,  yet  it  is  tantamount  to  it ;  it  is 
like  a  charter  of  restoration.  It  makes  no  difference  whether 
it  is  referable  to  one  corporation  in  particular,  or  to  all  the  cor- 
porations, then  in  existence;  for  it  operates  as  an  individual 
grant  to  each.  Now  here  the  old  corporation  agreed  to 
accept  it  as  such,  by  immediately  meeting  in  their  corporate  ca« 
pacity,  and  proceeding  to  the  re-election  of  their  old  officers, 
who  were  sworn  in.  This  is  a  strong  act  of  acceptance.  Then 
the  remaining  question  is  respecting  the  validity  of  the  bye-law 
in  1786.  1  admit  that,  though  bye-laws  cannot  alter  the  con- 
stitution, they  may  regulate  the  manner  of  election,  if  they  do 
not  infringe  their  charter.  Now  here  it  is  expressly  found  that 
their  mode  of  election  was  not  regulated  by  any  charter  or  pre- 
scription, but  that  it  has  varied  from  time  to  time.  The  same 
power,  therefore,  which  enabled  the  corporation  to  make  the 
former  bye-law,  also  enabled  them  to  substitute  another  in  it'a 
joom. 

BuLLEK,  J.— After  what  has  been  said,  I  shall  only  add  a 
few    words.      As   to  the  finding  of  the  jury,    whether  the 
acceptance  of  the  proclamation  is  sufficiently  stated ;  it  is  cer 
tainly  a  rule  that  the  jury  must  find  facts,  and  not  merely  evi- 
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dence  of  facts :  but  there  is  no  foundation  for  the  objection  here, 
for  the  jury  have  found  facts*  And  supposing  the  question  at 
the  trial  has  been  whether  or  not  that  which  was  proved  amounted 
to  an  acceptance  in  point  of  law,  they  could  not  have  found 
more  correctly  than  they  have  done ;  for  they  have  stated  that 
which  the  corporation  did,  and  if  that  amount  in  law  to  an 
acceptance,  it  is  a  sufficient  finding.  It  seems  to  me  to  be  a 
very  considerable  question  whether  the  bye-law  of  17B6  would 
not  have  been  good,  even  if  the  charter  of  Charles  the  Second 
had  stood.  For  two  bye-laws  are  stated ;  one  previous  to  the 
charter  of  Charles  the  Second,  and  referred  to  therein,  in  which 
bye-law  there  is  much  chance  in  the  mode  of  election  ;  and  the 
other  made  in  1 786,  which  is  a  more  judicious  one,  and  less 
subject  to  chance.  Now  I  do  not  think  that  the  latter  would 
be  bad,  eveu  if  the  charter  of  Charles  the  Second  still  continued 
in  force:  for  it  does  not  narrow  the  number  of  persons  eligible; 
but  it  takes  away  that  which  was  left  td  chance,  and  gives  more 
to  judgment. 

Grose,  J. — declared  himself  of  the  same  opinion. 

Judgment  for  the  defendant. 


1789. 

NewLiNO 

agttinH 
Francii. 


The  King  against  John  Pasmore. 

AN  information  in  the  nature  of  a  quo  warranto  was  ex- 
hibited against  the  defendant,  calling  upon  him  -to  shew 
by  what  authority  he  claimed  and  exercised  the  office  of  ma^Or 
of  the  borough  of  Helleston.  The  defendant  m  his  plea  set  forth 
that  George  the  Third  by  letters  patent  under  tlie  great  seal,  bear- 
ing date  the  Sd  of  September  in  the  fourteenth  year  of  his  reign, 
of  his  special  grace,  certain  knowledge,  and  mere  motion,  for  him- 
felf  his  heirs  and  successors,  did  will,  grant,  ordain,  constitute, 
confirm,  and  declare,  that  the  said  borough  of  Helleston  should 
and  might  remain  for  ever  thereafter  a  free  borough  of  itself, 
and  the  burgesses  of  the  same  borough  by  whatsoever  name  or 
names  of  incorporation  they  had  theretofore  been  incorporated 
or  called  should  and  might  for  ever  thereafter  be  one  body  cor« 
porate  and  politic  iri  deed,  fact,  and  name,  by  the  name  of  the 
Mayor  and  Commonalty  of  the  borough.of  Helleston.  And  by 
the  said  letters  patent  it  was  further  ordained,  S^c.  that  there 
should  be  five  aldermen,  who  should  continue  for  life,  one  of 
whom  was  to  be  mayor ;  and  the  first  modern  mayor  and  alder- 
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Thr  King 

against 
Pakbiork. 


men   were  thereby  constituted  by  name.      And  the  King  did 
further  will,  grant,  ordain,  declare,  and  con6rm,  that  for  ever 
thereafter  there  should  be  certain  persons  within  the  borough 
who  should  be  freemen  and  burgesses  thereof,  and  he  thereby 
nominated  created  and  cqn^tituted  the  defendant  and  thirty  others 
by  name,  being  inhabitants  within  the  said  borough,  to  be  bur* 
gesses  thereof.     It  then  stated  the  mode  of  election  of  mayor  to 
be,  that  the  mayor  or  his  deputy  and  aldermen,  or  the  major  part 
of  them,  whereof  the  mayor  or  his  deputy  should  be  one,  for  ever 
thereafter  in  every  year  upon  Sunday  next  before  the  feast  of  St. 
Michael  the  archangel  should  meet  in  the  Guildhall  or  in  any 
other  convenient  place  within  the  said  borough,  and  there  no- 
minate and  assign  two  of  the  aldermen  before  the  freemen  of  the 
said  borough  then  and  there  present,  to  the  intent  that  they 
might  elect  one  of  the  said  two  aldermen  to  the  office  of  mayor, 
Ifc.     It  then  stated  the  acceptance  of  the  said  letters  patent  on 
the  4th  of  September  in  Uie  said  fourteenth  year,  ^c.  and  de- 
rived title  to  the  defendant  under  that  charter.    The  replication, 
leaking  issue  upon  the  fact  of  acceptance  of  the  said  letters  pa- 
tent, stated  that  the  King  by  the  said  letters  patent,  after  recit- 
ing that  the  borough  of  Ilelleston  was  a  borough  by  prescription, 
and  under  letters  patent  of  the  twenty-seventh  of  Elizabeth,  and 
sixteenth  of  Charles  I.,  and  also  that  it  appeared  to  the  said  lord 
the  King  by  divers  petitions  of  and  on  the  behalf  of  divers  mer- 
chants, tradesmen,  inhabitants,  and  freeholders,  of  bis  said  bo- 
rough of  Ilelleston,  that  several  disputes  had  arisen  within  the 
same,  and  informations  in  nature  of  quo  warranto  had  then  been 
prosecuted  in   his  court  of  King's  Bench,  and  judgment   of 
ouster  obtained  against  several  persons  for  acting  as  mayor,  alder- 
men, and  freemen,  respectively,  of  the  said  borough,  whereby,  and 
by  the  natural  deaths  of  other  aldermen  of  the  said  borough, 
his  said  corporation  was  then  in  danger  of  being  dissolved,  and  in- 
capable  of  continuing  itself,  or  of  exercising  and  enjoying  their  said 
liberties  and  franchises,  by  reason  whereof  the  petitioners  la- 
boured under  great  hardships,'  grievances,  and  inconveniences; 
be,  being  willing  that  they  might  be  relieved  in  their  said  com* 
pluints,  as  far  as  in  him  lay,  and  that  there  should  be  one  cer- 
tam  and  undoubted  method  of  preserving  the  peace  within  his 
said  borough  of  Helleston,  and  that  his  people  might  ehjoy  their 
rights  there,   and  exercise  acts  of  justice  without   any  delay^ 
did  by  the  said  letters  patent  grant  and  ordain  as  in  the  said  plea 
is  above  set  forth.     The  replication  then  proceeded  to  set  forth 
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further  parts  of  the  said  letters  patent;  ascertaioiog  the  boun«        1789. 
daries  of  the  jurisdiction  of    the   boroush  :  and  also  that  it ' 

The  KiNA 

was  thereby  further  granted  to  the  mayor  and  commonalty  of       ^LSl^t 
the  said  borough  that  in  case  of  sickness,  or  absence  from  the      Pasmore. 
said  boroughy  of  the  mayori  he  might  appoint  a  deputy  under 
his  band.     And  that  the  King  further  granted  that  there  shoul4 
be  a  recorder  of  the  said  borough ;  and  that  he  might  at  all  times 
by  writing  under  his  hand  and  seal  appoint  a  deputy ;  and  that 
IB  the  nomination  and  election  of  magistrates,  and  all  other  cor- 
porate acts  to  be  done  by  the  mayor  and  aldermen,  the  mayor  or 
his  deputy  should  have  a  double  or  casting  voice  in  case  the  votes 
were  equal ;  and  in  the  nomination  of  two  of  the  aldermen  to 
the  freemen  of  the  said  borough  for  the  election  of  a  mayor, 
upon  the  death  or  amotion  of  any  mayor  of   che  said  boroughi 
if  the  votes  of  the  aldermen  should  be  equal,  then  the  alderman 
who  last  served  the  office  of  mayor  present  should  have  a  double 
or  casting  vote.  And  that  the  King  further  willed  by  the  said  letters 
patent  that  in  case  of  the  death,  non-residence,  or  amotion,  of  any 
aldermen,  the  mayor  or  his  deputy,  and  the  rest  of  the  aldermen, 
or  major  part  of  the  same,  might  within  eight  days  after  such 
death  or  amotion  elect  one  of  the  freemen  to  be  an  alderman. 
It  also  stated  the  mode  of  electing  freemen ;  and  also  a  grant  of 
a  maiket  and  fairs,  with  all  customary  tolls  and  profits ;  and  of 
all  waives  and  estrays  within  the  said  borough  to  the  mayor  and 
commonalty  of  the  same.   And  that  the  King  further  granted  and 
confirmed  to  the  mayor  and  commonalty  the  power  of  electing 
two  burgesses  to  represent  them  in  parliament,  and  he  did  also 
ratify,  confirm^  and  restore,  as  far  as  in  him  lay,  to  the  aforesaid 
mayor  and  commonalty  his  said  borough  of  Helleston,  and  the 
market  house   there,   and   all  and  singular   the  same  manors, 
hamlets,  lands,  commons,  courts,  ^c.  goods  and  chattels  of  fe- 
lons, Sfc.  hereditaments,  authorities,  liberties,  privileges,  fran- 
chises, rights,  jurisdictions,  ^c.  whatsoever,  which  the  burgesses 
of  the  said  borough  or  their  predecessors  then  or  theretofore  had, 
or  had  used  and  enjoyed,  by  whatever  names  they  were  incor- 
porated, S^c,  to  have,  hold,  and  enjoy  the  same  to  the  said  mayor 
and  commonalty  of  the  borough  aforesaid  and  their  successors 
for  ever,  under  the  ancient  rent  or  fee  farm  theretofore  accus- 
tomed to  be  rendered  to  him  for  the  same.    And  that  he  more* 
over  willed,  and  by  those  presents  granted  to  the  said  mayor  and 
commonalty  all  and  singular  the  gifts,  grants,  liberties,  franchises, 
ifc.  and  all  and  singular  things,  as  well  in  that  present  charter 

declared. 
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17B9.  declared,  as  in  all  and  singular  other  charters^  lettersi  or  gifti,  by 
*~~  any  of  his  progenitors  theretofore  made  or  granted.  And  that 
0gmmgi  ^^f  graciously  ratifying  all  those  things  for  himself^  his  heirs 
pAtMORE*  and  successors  as  far  as  in  him  lay,  of  his  special  grace  by  the 
tenor  of  those  presents  did  approve,  ^^^ifj/}  ^nd  confirm^  the 
same  to  the  said  mayor  and  commonalty  for  ever,  ^c. ;  as  by 
the  said  letters  patent,  ^c.  The  replication  then  proceeded  to 
state  that  the  borough  of  Hellesion  was  a  borough  by  pre8crip- 
tion  previous  to  and  at  the  time  of  the  granting  of  the  charter 
of  Elizabeth  thereafter  mentioned  ;  and  that  before  the  grantmg 
of  the  letters  patent  of  George  3.  a  charter  had  been  granted  to 
the  borough  in  the  £7th  of  Elizabeth^  [the  provisions  of  which 
are  therein  particularly  set  forth,  and  winch  are  similar  to  those 
before  specified  in  the  charter  of  George  3.  except  as  is  hereafter 
noticed].  It  then  stated  the  acceptance  of  the  charter  of  Elizabeth, 
and  that  it  was  in  force  at  the  time  of  making  the  letters 
patent  of  George  3.  It  then  proceeded  to  state  that  from  time 
whereof,  Ifc.  until  and  at  the  time  of  granting  the  said  letters 
patent  of  our  said  Lord  the  King,  the  mayor  of  the  said  borough 
bad  not  by  any  charter,  usage,  or  prescription,  any  power  or  au- 
thority of  constituting  a  deputy  to  exercise  the  office  of  mayor 
during  his  absence  or  sickness,  or  on  any  other  occasion  what- 
soever; nor  had  the  mayor  in  any  corporate  act  whatsoever, 
done  or  to  be  done  by  the  mayor  and  aldermen  of  the  said 
borough,  where  the  votes  were  or  should  be  equal,  a  dou- 
^  ble  or  casting  vote  ;  nor  in  the  nomination  of  two  of  the  al« 
dermen  of  the  said  borough  to  the  freemen  of  the  said  borough 
for  the  election  of  a  mayor,  upon  the  death  or  amotion  of  any 
mayor,  in  case  the  votes  of  the  aldermen  were  equal,  had  the 
alderman  who  had  last  served  the  office  of  mayor  of  the  said 
borough  present  at  such  election  a  double  or  casting  vote ;  nor 
had  the  recorder  any  power  or  authority  of  appointing  any  per- 
son to  be  his  deputy,  other  than  and  except  the  town-clerk 
of  the  borough.  That  before  and  at  the  time  of  granting  the 
said  letters  patent  of  our  said  Lord  the  King,  J2.  Johns  in  the  said 
letters  patent  of  our  said  Lord  the  King  first  named,  and  seven 
other  persons  [naming  them]  in  the  said  letters  patent  last  men- 
tioned also  named,  were  respectively  burgesses  and  freemen  of  the 
aaid  borough,  and  were  then  the  only  existing  burgesses  and  free- 
men of  the  same.  It  then  concluded  by  stating  that  a  majority 
of  these  persons  refused  to  accept  the  letters  patent  of  George  3. 
The  rejoinder  joined  issue  on  the  first  replication  as  to  the  ac- 
ceptance 
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ceptaiice  of  the  charter  of  George  3.;  nnd,  ais  to  the  matter        1789. 

lastly  replied,   protesting  that  it  is  not  sufficient  in  law   to        

convict  the  defendaot,  or  exclude  hi«  from  hi.  said  office;     ^^- 
protesting  also  that  the  charter  of  Elizabeth  was  not  in  force     Pasmori. 
at  the  time  of  granting  the  charter  of  George  S. ;  protesting 
also  that  the  isaid  Richard  Johns  and  the  other  seven  persons 
[naming  them]  were  not  burgesses  of  the  said  borough  at  the 
time  of  granting  the  last  mentioned  charter ;  stated  that  queen 
Elizabeth  did  further  will  and  grant,  by  her  said  letters  patent, 
that  the  mayor  and  major  part  of  the  aldermen  of  the  said 
borough  (or  the  time  being,  on  Sunday  next  before  the  feast  of 
St.  Michael  the  Archangel,  in  every  year,  should  meet  in  the 
Guildhall  of  the  said  borough,  and  there  nominate  and  assign 
two  of  the  aldermen  before  the  freemen  of  the  said  borough 
then  and  there  pres^ent,  to  the  intent  that  they  might  elect  one 
of  those  two  aldermen  to  the  office  of  mayor  for  one  whole  Jf^ar, 
and  until  another  should  be  elected  to  the  office  in  the  same  . 
manner;  and   that  she  further  granted  that,  upon  the  death 
or  amotion  of   the    mayor,    an  election  of   another    might 
be  made  according  to  the  above   mode  prescribed  for  the 
remainder  of  the  year.    That  for  a  long  time  before,  and  at 
the  time  of,  the  granting  of  the  said  letters  patent  of  our  said 
Lord  the  King,  there  was  no  mayor  of  the  said  borough ;  nor  were 
there  ttco  aldermen  of  the  said  borough;  and  that  by  reason  thereof 
amayorofthe  said  borough  could  not  be  named,  assigned,  or  elected; 
nor  could  any  election  of  a  freeman  or  burgess  of  the  said  borough, 
nor  any  nomination  or  election  of  an  alderman  of  the  said  borough^ 
be  had  or  held  under  or  by  virtue  of  the  said  letters  patent  of  the 
said  queen  Elizabeth,  or  under  or  by  virtue  of  any  prescription 
or  other  patent  or  charter  whatsoever;  whereby  the  saidcorpora^ 
/tono/Helleston  before,  andat  thetin^ofthegrantingthesaidlet" 
ters  patent  of  our  said  LordtheKing,  became  and  was  incapable  (f 
continuing  itself,  or  of  exercising  and  enjoying  the  liberties,  fran^ 
chiseSt  6fc.  by  the  saidcharter  o/*  Elizabeth,  or  by  any  prescription, 
or  any  other  charter,  whatsoever,  granted  or  cotifirmed,  or  ofper^ 
forming  the  duties  thereby  required;  and  by  reason  thereof  became 
and  was  totally  and  absolutely  dissolved,  6fc.  The  surrejoinder  sta- 
ted that  the  burgesses  of  the  said  borough  at  the  time  of  granting 
die  charter  of  George  3.  were  a  body  politic  and  corporate,  in 
manner  and  form  as  in  the  replication  alleged,  Sfc. 

This  cause  was  tried  at  Launceston  Spring  assizes  1788,  be- 
fore Buller  J.  when  a  special  verdict  was  found,  the  facts  being 

pre- 


404  CASES  IN  EASTER  TERM 


1789*       ptevioiuly  agreed  by  the  parties.    The  verdict  stated  that  Htlle^ 

ston  was  a  corporation  by  prescription  ;  and  before  and  at  the 

okoiiiIhI^  time  of  granting  the  letters  patent  of  queen  Elizabeth^  here- 
PAtMOR£.  after  mentioned,  the  burgesses  of  the  said  borough  had  held  and 
enjoyed  divers  lands,  tenements,  rights,  jurisdictions,  liberties, 
and  franchises  by  prescription,  and  by  virtue  of  divers  letters 
patent ;  and  that  queen  Elizabeth,  by  her  letters  patent,  dated 
£6th  January  in  the  27th  year  of  her  reign,  granted  to  the 
burgesses  of  the  said  borough  in  manner  and  form  as  in  the 
replication  and  rejoinder  is  above  set  forth  ;  which  letters  patent 
were  duly  accepted.  That  at  the  time  of  granting  the  letters 
patent  of  George  3,  Richard  Johns  was  the  only  remaining  person 
who  had  before  that  time  been  elected  an  alderman  of  the  said 
borough  ;  and  Richard  Johns  the  elder,  Matthew  Willes^  Edmund 
John,  Richard  Penhall,  otherwise  Peuhale,  JVilliam  Rogers, 
Thomas  Glynn,  and  Thomas  Willes,  were  the  only  remaining 
persons  who  had  before  that  time  been  elected  burgesses  and 
freemen  of  the  said  borough  under  and  by  virtue  of  the  said 
letters  patent  of  queen  Elizabeth.  And  that  there  was  not  then 
nor  had  been  for  twelve  months  previous  to  the  granting  the 
aforesaid  letters  patent  of  George  ^.  any  mayor  of  the  said  bo« 
rough,  and  by  reason  thereof  a  mayor  of  the  said  borough  could 
not  be  named,  assigned,  or  elected ;  nor  could  any  election  of 
a  freeman  or  burgess  of  the  said  borough,  nor  any  nomination  or 
election  of  an  alderman  of  the  said  borough,  be  had  or  held  un- 
der or  by  virtue  of  the  said  letters  patent  of  Elizabeth,  or  under  or 
by  virtue  of  any  prescription,  or  other  patent,  ot  charter,  what- 
soever :  nor  had  the  burgesses  of  the  said  borough,  by  any  usage, 
prescription,  or  charter,  any  power  of  holding  any  corporate  as- 
sembly, or  of  doing  any  corporate  act,  in  any  other  manner  than 
as  by  the  parts  of  the  letters  patent  of  the  said  queen  Elizabeth 
above  set  forth  they  had  the  power  of  doing.  That  on  the  Sd 
September  in  the  14th  Geo.  3.  the  King  by  his  letters  patent 
of  that  date,  and  directed  as  in  the  defendant's  plea  is  men- 
tioned,  granted  in  manner  and  form  as  is  set  forth  in  the  plea 
and  replication ;  and  that  all  the  persons  to  whom  the  said  let- 
ters patent  last  mentioned  were  directed,  accepted  the  same,  ex- 
cept the  said  Richard  Johns,  so  having  been  elected  an  alderman 
of  the  said  borough,  and  that  the  said  Matthew  Willes,  Richard 
John,  the!elder,  Edmund  John,  Richard Penhall, other\iise Petir 
hale  and  William  Rogers,  being  the  majority  or  greater  part  of  the 
then  remaining  persons  who  had  before  that  time  been  elected 

freemen 
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freemeo  and  burgesses,  and  being  the  persons  who  are  severally        1789* 
described  in  the  said  last  mentioned  letters  patent,  who  then  se-      — . 
verally  and  respectively  refused,  and  from  thence  hitherto  have        agmmt 
refused,  to  accept  the  said  letters  patent.     That  the  said  Richard     P^**®*** 
JohnSf  Matthew  fVillesj   Richard  Johns  the  elder,  Edmund 
JohUf  Richard  Penhall,  otherwise  Penhale,  and  William  Rogers^ 
had  before  the  granting  the  said  letters  patent  been  severally 
elected  and  admitted  into  their  respective  offices ;  and  had  not^ 
nor  had  either  of  them,  subsequent  to  the  time  of  their  respec« 
tive  elections  into  their  said  several  offices,  being  removed  from 
or  resigned  the  same.    But  whether  upon  the  whole  matter,  Sfc. 
the  said  letters  patent  were  duly  accepted  by  the  persons  to 
whom  they  were  directed,  Sfc.  the  jurors  prayed  the  advice  of 
the  Court ;  and  also  whether  upon  the  whole  matter,  8^c.  the 
burgesses  of  the  said  borough  until  and  at  the  time  when  the  said 
letters  patent  were  granted  were  a  body  corporate,  S^c,  the  ju- 
rors also  prayed  the  advice  of  the  Court,  Sfc. 

This  verdict  was  argued  in  last  Michaelmas  term  by  Jekyll  for 
the  relator,  and  East  for  the  defendant ;  and  again,  on  this  day, 
by  Lawrence^  Serjt.  for  the  relator ;  Gibbs,  who  was  to  have  ar« 
gned  on  the  part  of  the  defendant,  was  stopped  by  the  Court. 

For  the  relator  it  was  contended.  First,  that  the  old  corpora- 
tion under  the  circumstances  of  this  case  was  not  dissolved. 
Seeondly,  that  the  new  charter,  reciting  that  the  old  corporation 
was  an  existing  corporation,  admitted  the  old  corporation  not 
to  be  dissolved  ;  and  that  therefore  those  who  claimed  under  it, 
were  estopped  by  their  own  act  of  acceptance,  to  say  that  the 
old  corporation  was  dissolved.  Thirdly,  that  the  Crown,  on 
refusal  of  acceptance  by  an  existing  corporation,  cannot  intrude 
upon  it  a  constitution  of  a  different  frame.  And,  fourthly,  that 
even  if  the  old  corporation  were  in  point  of  law  dissolved,  the 
King  in  granting  the  new  charter  was  deceived,  and  that  bis 
grant  was  void.  As  to  the  first :  There  are  only  three  ways  in 
which  a  corporation  may  be  dissolved  ;  1st,  By  abuser,  misuser 
or  forfeiture  for  a  breach  of  the  condition  implied  in  all  grants 
of  corporations.  Bract.  L  2.  /o.  56.  £  Inst.  9.2A.  1  Show.  274. 
and  4  Mod.  55.  But  the  King  can  only  take  advantage  of  a 
condition  broken  by  scire  facias  or  quo  warranto.  4  Mod.  55. 
The  King  can  only  seize  franchbes  upon  office  found.  2  Jnsf. 
£22.  2dly,  By  surrender,  which  in  this  case  is  not  pretended. 
Or  3dly,  By  the  death  of  all  its  natural  members.  1  Ro.  Abr. 
^14.  •/•  2.  which  has  not  happened  in  this  case.    Then  the 

cor« 
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1789*       corporation  of  Hellesion  was  not  extinct  or  dissolved  by  either  of 

these  three  modes.  Integral  parts  were  indeed  gone :  but  a  corpo- 

_,i^        ration  may  subsist,  though  it  has  lost  an  integral  part,  and  though 
Pasmore;      it  has  lost  the  power  of  choosing  its  officers.    **  If  the  master 
. ''  and  brethren  of  a  college  be  all  dead,  the  corporation  is  deter* 
**  mined,  11  £.4.  c.  4.  and  so  it  is  of  an  abott  and  convent. 
''  But  if  the  abott  be  alive,  and  ihe  convent  all  dead,  thecorpora- 
^  tion  is  not  determined,  per  Cate$by  J.,  because  he  may  profess 
^'  others."  JTiiL  Dig.lib.  I.e.  22*  5.20.  And  this  doctrine  is  re« 
cognized  by  Madox  in  his  Firma  Burgij  c.  2.  s.  18.    After  men- 
tioning the  proceedings  against  the  corporations  of  Oxford  and 
Winchester f  whose  franchises  had  been  seized  into  the  king's  hand's 
he  adds,  May  be  some  men  would  say  the  town  of  Oxford,  whilst 
''  it  was  thus  without  a  mayor,  was  in  a  state  of  inactivity,  a 
^*  corpus  semimortuum.  As  if  an  incorporated  community,  which 
'^  is  deemed  immortal,  could,  by  the  absence  or  want  of  a  mayor 
^'  be  either  put  to  death,  or  thrown  into  a  trance.    The  like  may 
**  be  said  of  Winchester.  Let  it  therefore  be  enquired  whether  the 
^'  towns  of  OxfordsLud  Winchester  were  inactive  during  thetimeof 
'f  the  voidanceof  the  respective  mayoralties.  The  answer  is  ready 
^*  at  hand.     These  two  cases  seem  to  overthrow  the  notion  of  the 
*'  inactivity;  and  in  both  these  cases  it  appeareth  that,  as  soon  as 
**  the  respective  mayors  were  sworn  into  their  office,  the  towns 
^  were  immediately  restored  to  their  former  state."    And  after 
adding  three  other  instances,  he  concludes  thus  ;  '*  In  fine,  I  pre- 
**  sume  no  man  who  knows  the  precedents  of  former  ages,  can 
''  believe  that  it  is  destructive  of  the  being  or  life  of  an  incorpo- 
''  rated  city  or  town  to  be  without  a  mayor  or  head  officer  for  a 
''  few  days."    These  cases  shew  that  the  loss  of  integral  parts 
does  not  dissolve  a  corporation ;  neither  will  its  inalHhty  to  conti- 
nue itself.    For ''  a  corporation  may  subsist,  though  it  has  not  the 
^*  power  of  choosing  officers,  and  the  King  may  have  that,"  as 
10  Rep.  S3.  1  Sliow.  279*     The  body  might  have  been  restored 
by  a  writ  under  the  great  seal.    The  succession  of  aggregate  cor- 
porations may  be  continued  by  other  means  than  by  the  acts  of 
the  corporation  themseFves  :  as  in  the  case  of  ecclesiastical  cor- 
porations, where  the  Crown  reserves  to  itself  the  power  of  appoint- 
ing a  dean  or  canons.  When  an  aggregate  corporation  is  created, 
the  power  of  electing  new  members  is  implied  from  the  act  of  in- 
corporation, though  no  such  power  be  expressly  given :  so  where 
the  corporation  has  lost  the  power  of  electing  new  members,  an 
implied  power  resulu  back  to  the  Crowo^  according  to  Ld.  Mae- 

cksficld'B 
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€lesfielJt%  opinion  in  the  Banbury  case,  in  the  instance  of  the        17B9. 
death  of  a  niayory  whose  vacancy  the  corporation  had  no  power  ■ '  — 

to  fill  up.  It  cannot  be  contended  that  a  corporation  is  dis-  mg^t^ 
solved,  when  some  of  those  incidents,  which  are  supposed  to  be  PAtMORs. 
inseparable,  are  gone,  such  as  the  power  of  perpetuating  it* 
self,  of  suing  and  being  sued,  i^c.  because  that  would  also 
prove  that  every  corporation  would  be  dissolved,  whose  mayor 
died  in  office,  unless  there  was  some  power  in  the  corporation 
to  elect  a  successor.  Then  the  old  corporation  of  HelleUon  was 
not  dissolved,  because  there  were  remaining  some  of  the  corpo- 
rators,  who  were  capable  of  exercising  and  enjoying  all  those 
privileges  and  advantages  which  the  burgesses  of  a  borough 
may  exercise  in  their  separate  and  private  capacities,  and  were 
capable  of  having  other  integral  parts  added  to  them  by  a  new 
grant  from  the  Crown.  Now  if  the  Court  should  determine  that 
it  was  competent  to  the  King  to  grant  an  entirely  new  charter 
of  incorporation  to  Helleston,  on  a  supposition  that  the  old  cor- 
poration was  dissolved,  it  would  deprive  the  remaining  indi- 
viduals of  the  old  corporation  of  those  privtleges  to  which  they 
are  entitled ;  such  as  the  rights  of  election  of  members  of  parlia- 
ment, rights  of  common,  Ifc.  2  Lord  Raym,  9^2*  But  this  very 
question  was  expressly  decided  in  the  mayor,  ^c.  of  Colchester  v. 
Seaber  (a) :  there  after  judgments  of  ouster  had  been  obtained 
against  the  mayor  and  aU  the  aldermen,  and  they  were  all  dead,  a 
new  charter  was  granted ;  and  the  question  was  whether  the  new 
corporation  could  maintain  an  action  of  debt  against  the  defend- 
ant on  a  bond  gFven  by  the  defendant's  father  to  the  old  corpora- 
tion ;  Lord  Mansfield  said,  **  the  corporation  is  not  dissolved  by 
the  judgments  of  ouster  and  subsequent  deaths  of  the  mayor  and 
aldermen,  though  they  are  without  their  magistracy :  their  consti* 
tution  is  not  destroyed  and  gone.  Would  not  a  freeman  still  con- 
tinue to  have  a  right  of  common  i  or  to  vote  for  members  of  par- 
liament ^  Sir  J.  Smith's  case  is  in  point.  Notwithstanding  the 
judgment  of  ouster,  a  right  mayr  emain  so  as  to  be  capable  of 
being  again  raised  and  revived.  Tlie  corporation  cannot  act  with- 
out legal  magistrates :  but  their  rights  may  be  revived,  and  put  in 
action  again,  by  a  new  charter  from  the  Crown,  giving  them  legal 
magistrates.''  The  rest  of  the  Court  concurred,  and  thought  that 
die  old  corporation  was  not  dissolved ;  but  that  it  was  revived  by 
the  new  charter  so  as  to  be  entitled  to  the  credits,  and  liable 
to  the  debts  of  the  old  corporation.     Great  inconveniences 

(«)  S  Burr.  1S66. 

would 
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1789*  would  follow  from  a  determinatiou  that  a  corporation  wfts  di^^ 
~  solved  by  the  loss  of  an  integral  part ;  no  person  would  be  liable 
0gmn$i  to  be  sued  for  the  debts  of  the  corporation ;  lands  leased  by  them 
PAtMOHK.  would  be  taken  out  of  the  hands  of  the  lessees,  because  the 
lands  themselves  would  revert  to  the  donor ;  and  the  remaining 
corporators  would  lose  their  franchises.  The  public  also  would 
be  affected  by  it ;  for  lands  given  to  the  corporation  for  public 
and  charitable  purposes  would  be  lost.  Sdly,  The  new  charter 
acknowledges  the  old  corporation  to  be  in  existence.  It  recites 
^'  that  the  corporation  was  in  danger  of  being  dissolved.*'  ^gain 
it  proceeds  to  say,  **  We  for  us,  our  heirs  and  successors,  do 
'*  hereby  ratify  and  confirm,*'  ifc. ;  which  words  are  only  referable 
to  the  existence  of  the  old  corporation.  And  there  are  several 
other  parts,  which  are  only  intelligible  as  applied  to  an  existing 
body.  It  is  observable  also  that  this  grant  was  subsequent  to  the 
Colchester  case;  which  affords  a  strong"  presumption  that  the 
officers  of  the  Crown  considered  that  case  to  be  law,  and  acted 
upon  it :  and,  as  the  grantees  accepted  the  new  charter,  they 
are  estopped  to  say  that  the  old  corporation  was  dissolved. 
3dly,  The  corporation,  intended  to  be  created  by  the  late  charter, 
is  essentially  different  from  the  old  one :  by  it  a  deputy  mayor, 
and  recorder,  are  to  be  appointed,  whereas  no  such  officers  were 
known  under  the  charter  of  Elizabeth ;  a  casting  voice  is  given  to 
those  deputies,  and  other  powers  are  given  to  the  deputy  rpayor ; 
a  different  mode  of  taking  the  oaths  is  also  appointed ;  the  bo- 
rough justices  are  to  nominate  constables  from  any  rank  of  the 
inhabitants,  which  was  not  known  before.  But  the  principal  va- 
riance between  the  two  corporations  consists  in  the  power  of 
electing  members  of  parliament ;  under  the  charter  of  Elizabeth 
the  right  was  in  the  body  at  large,  but  in  the  late  one  it  is  vested 
in  the  mayor  and  council.  This  would  effect  a  total  change  in 
the  government  of  the  borough,  and  would  create  an  aristocracy 
*  instead  of  a  democracy.  Now  the  Crown  could  not  compel  the 
old  corporators  to  accept  the  new  charter,  which  was  so  essen- 
tially to  vary  the  constitution  of  the  borough,  although  the  King 
might  have  re-animated  the  old  corporation*  Acceptance  is 
necessary  to  the  validity  of  a  charter ;  and  the  corporators  may 
if  they  please  reject  it.  Persons  cannot  be  incorporated  against 
their  will.  2  Brownl.  100.  Bagge's  case,  1  Rol.  Rep.  2^.  And 
in  R.  V.  Askew  (a)  it  was  said  that  the  Crown  could  not  compel 
persons  to  be  corporators  without  their  consent.     Now  in 

X  («)  4  BwfT.  2200,  S801. 
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tbis  case  the  old  corporation  have  refused  this  charter  in  all  it's         1789* 

stages.     And  it  cannot  be  contented  that  both  these  may  exist 

as  concurrent  corporations ;  for  the  Crown  cannot  create  two  cor-  af^inst 
poiratioos  at  the  same  time  for  the  government  of  the  same  place.  Pasmorb. 
The  Crown  might  indeed  have  re-animated  the  old  corporation ; 
but  it  could  not  destroy  or  abridge  old  riglits  legally  vested: 
and,  by  extending,  the  right  of  election  to  the  whole  body  by 
the  late  charter,  the  Crown  would  deprive  the  remaining  cor- 
porators under  the  charter  of  Elizabeth  of  their  franchise.  There- 
fore the  charter  of  the  present  King  is  void  on  that  ground. 
With  respect  to  the  fourth  point:  If  the  old  corporation  were 
dissolved,  the  King  was  deceived,  for  he  was  not  informed  of  the 
extent  to  which  his  grant  would  operate :  and  even  if  it  were 
the  intent  of  the  Crown  to  grant  a  new  charter  of  incorporation, 
it  cannot  be  carried  into  effect;  on  either  of  which  grounds  also 
the  charter  is  void.  The  arguments  on  the  second  head  are  equally  • 
applicable  to  this ;  for  this  new  charter  was  made  on  a  supposi- 
tion that  the  old  corporation  was  in  existence.  The  petitioners 
should  have  stated  the  absolute  extinguishment  of  the  ol^i  cor- 
poration,  and  that  the  landj  had  reverted  to  the  Crown,  and 
prayed  a  new  creation ;  instead  of  which  it  appears  by  the  re- 
cital in  the  charter  that  the  corporation  was  onlij  in  danger  of 
being  dissolved ;  and  this  is  the  suggestion  of  the  grantees,  and 
not  the  inference  of  the  Crown.  The  ground  on  which  the 
charter  was  granted  was  the  mischiefs  to  be  apprcheded  in  the 
borough:  the  Crown  could  only  collect  these  mischiefs  from 
the  suggestion  of  the  grantees.  Jn  the  grant  of  offices,  and 
grant  of  markets,  it  is  *'  that  they  shall  enjoy  all  and  singular 
''  other  matters  as  well  in  that  charter  as  in  former  ones, 
"  and  that  the  king  did  ratify  and  confirm^  S^c. :"  these  are  the 
very  words  used  by  Lord  Coke,  as  words  of  conjirmation,  Co. 
Litt.  295*  b.  And  none  of  the  privileges  under  the  old 
charter  could  be  enjoyed  if  this  weje  to  be  a  perfectly  new 
corporation.  Then  it  goes  on  to  restore  all  houses  and  former 
rights,  SfC.  Now  **  restore"  necessarily  implies  a  former  posses- 
sion. These  passages  shew  that  the  King  acted  on  a  supposition 
that  the  old  corporation  still  existed,  and  therefore  was  deceived. 
Jenk.  303.  If  the  Crown  be  mistaken  in  the  estate  granted, 
the  grant  is  void.  Now  here  if  the  corporation  were  dissolved, 
the  King  was  entitled  to  the  possession  of  the  lands,  because  they 
reverted  to  the  Crown  on  that  event;  he  therefore  was  deceived, 
because  he  supposed  be  was  only  granting  the  reversion.  The 
Vol.  III.  P  King's 
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1789.  King's  grint  cannot  operarate  diverso  ifUuktt,  raugh.  1 4.  But  ia 
such  case  he  shall  be  intended  to  be  deceived.  9,  RoL  Rep.  196. 
recognized  io  3  Com,  Dig.  457.  (G*  1 1.)  w^here  are  also  several 
FAAjfoss.  other  authorities  to  the  same  effect.  The  King's  grant  shall  not 
eoore  to  any  other  intent  than  that  which  is  precisely  expressed 
in  ih  Finch  101.  But  even  if  the  corpctation  were  not  dis- 
solved,  (he  King^s  intent  cannot  be  carried  into  effect*  For  it 
had  for  it's  object  the  granting  of  the  corporation  houses  and 
lands,  t^c.  And  in  that  part  of  the  charter  there  are  only  words 
of  confirmation,  but  none  of  grant.  Sed  non  valet  confir  matio  nisi 
ilte  qui  confirmat  sit  in  possessione  ret  vel  juris  unde  fieri  debet  con- 
JirniatiOf  et  eodem  modo  nisi  Ule  cut  confirmaiiofit  sit  in  possessione." 
Co,  Lit.  306.  b.  Again  Lord  Coke  in  his  comment  (a)  on  sect- 
531.  says,  **  Some  words  are  large)  aild  have  a  general  extent, 
^  and  some  have  a  proper  and  particular  application.  The  former 
^  sort  may  contain  the  latter ;  as  dedi,  otconcessi,  may  amount  to 
**  a  grant,  a  release,  a  confirmation,  or  surrender,  Sfc.  But  a 
^'  release,  a  confirmation,  or  surrender,  ^x.  cannot  amount  to  a 
^  grant,  nor  a  surrender  to  a  confirmation ;  because  these  be  pro- 
*^  per  and  peculiar  manner  of  conveyances,  and  are  destined  tb  a 
**  special  end.''  If  then  the  burgesses  under  the  new  charter  can- 
not take  the  lands,  £^c.  tlie  purposes  of  the  charter  cannot  be 
answered,  and  then  the  grant  is  void,  because  it  cannot  enure  to 
any  other  purpose.     Shep.  Touch.  8S. 

East,  for  the  defendant.  The  title  which  the  defendant  derives 
under  the  charter  of  the  14th  of  George  3.  depend  upon  the 
right  which  the  Crown  had  to  make  such  a  grant  to  the  inhabit- 
ants of  the  borough  of  Helleston  at  that  time  when  the  rem- 
nant of  the  old  corporation  was  utterly  incapacitated  from  exer- 
cising it's  corporate  functions  by  the  loss  of  an  integral  part 
without  any  power  of  revival  inherent  in  themselves.  I1iey 
had  been  reduced  to  that  situation  by  judgments  of  ouster  hav- 
ing been  obtained  in  Easter  Term  1773  against  every  corpora- 
tor, whose  franchise  was  not  protected  by  an  enjoyment  of  twenty 
years,  every  member  of  the  corporation  having  been  elected 
under  an  illegal  bye-law :  so  that,  at  the  time  when  the  charter 
of  Geo.  3.  was  granted,  there  remained  of  the  old  corporation 
one  alderman  and  seven  freemen,  defacto ;  no  mayor,  nor  a  pos- 
sibility of  electing  another,  for  want  of  a  sufficient  number  of 
aldermen  out  of  whom  such  election  could  be  made :  while  the 
Other  two  integral  parts  were  also  in  a  state  of  gradual  decay. 

(a)  Cq.  LUt.  301. 6. 
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Under  such  circumttancesy  the  inhabitaots,  being  deprived  of  all        1789. 

ibe  benefits  resulting  from  that  local  government,  which  had        

been  originally  instituted  for  their  advantage,  petitioned  for,  and  agahut 
obtained  from  the  Crown,  a  new  charter  of  incorporation,  as  PAtMoaa. 
tbej  had  an  undoubted  right  to  do,  in  order  to  restore  to  them 
that  government  of  which  they  had  been  bereaved  by  the  failure 
of  the  former  corporation ;  in  which  case  the  fact  of  non-accept- 
ance by  the  old  corporation  stated  in  the  special  verdict  will 
have  no  operation,  since  that  charter  is  stated  to  have  been  ac- 
cepted by  a  majority  of  the  persons  to  whom  it  was  addressed, 
namely,  the  inhabitanU  of  the  borough  of  Hellesion.  Two  pre- 
liminary objections  have  been  made  to  the  necessity  of  discussing 
the  principal  question.  First,  that  the  charter  of  Geo,  3.,  under 
which  the  defendant  claims,  admits  that  the  old  corporation 
was  not  dissolved,  and  therefore  that  he  is  estopped  now  from 
contending  that  it  was.  Secondly,  that  supposing  the  old  cor-> 
poration  was  dissolved,  the  King  having  conceived  that  it 
still  eaisted,  and  intending  to  restore  and  confirm  the  privileges 
which  it  held  to  the  grantees  under  the  new  charter,  was 
therefore  mistaken  and  deceived  in  his  grant ;  and  consequently 
the  grant  is  void.  Both  these  objections  may  be  answered  to« 
gether,  because  the  authorities  apply  equally  to  both.  The  ob« 
jections  arise  from  that  which  is  stated  in  the  recital  of  the  char- 
ter, namely  that  the  corporation  was  in  danger  of  being  dissolved 
from  certain  occurrences  before  stated*  But  this  is  merely  the 
inference  of  the  King,  and  makes  no  part  of  the  facts  suggested 
by  the  grantees,  which  is  the  consideration  for  the  grant.  And 
it  is  impossible  to  say  that  the  grantee  can  be  estopped  by  any 
inference  of  the  King's  in  the  recital  of  the  grant  which  is  made 
ex  certa  scientid  et  tnero  motu.  Then  the  only  ground  for  avoid- 
ing the  grant,  under  a  supposition  that  the  King  was  deceived, 
is  that  the  deception  arose  from  a  false  representation  of  facts  by 
the  grantees,  in  consequence  of  which  the  King  was  induced 
to  grant  something  more  than  he  would  otherwise  have  done, 
had  he  been  truly  informed  of  all  the  circumstances  :  bnt  that 
cannot  be  said  to  be  the  case  here ;  for  in  the  very  same  sentence 
are  recited  all  those  occurrences  which  had  taken  place  in  the 
borough,  and  which  shew  that  in  point  of  law  the  old  corpora- 
lion  was  actually  dissolved  at  that  time ;  and  then  that  which  fol- 
lows, namely,  that  the  corporation  was  in  danger  of  being  dis- 
solved, is  the  inference  of  the  King,  which  is  wrong,  but 
nevertheless  will  not  avoid  the  grant,  because  the  facts  which 
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1789.        are  before  staled  are  true,  and  shew  that  the  corporation  was 
"  nctiially  dissolved.  This  principle  was  clearly  established  in  The 

a^airut  I^^^g  ^'  Kemp  (a),  that  if  the  matter  which  is  false  in  the  letters 
Pasmore.  patent  be  sugficsiedon  the  part  of  the  frrantee^  and  that  to  the  pre- 
judice of  the  King,  there  it  is  void;  but  where  the  words  of  the 
letters  patent  are  the  words  of  the  King,  although  the  King  ap- 
pears by  his  inference  to  be  mistaken  even  in  his  law,  yet  he 
shall  not  be  said  to  be  deceived  so  as  to  avoid  his  grant.  And  there 
are  many  authorities  to  the  same  effect  collected  in  17  Vin.  Ab. 
100.  til*  Prerogative  of  the  King.  But  even  if  that  were  left  in 
any  degree  of  doubt,  there  are  abundance  of  authorities  to 
shew  that  if  the  grant  of  the  King  may  be  taEen  in  two 
senses,  the  one  of  which  would  make  it  bad,  and  the  other  good, 
such  construction  shall  be  made  that  the  King's  charter  shall 
take  effect  \for  it  was  not  the  King*s  intent  to  make  a  void  grant. 
1  Co,  45.  Alton  fVood^s  case.  10  Co.  6?  {b)  Churchwardens  of  St. 
Saviour^s  Southwark*s  case.  The  Earl  of  RutlancTs  case.  8  Co.  55. 
!Now  here  the  King  could  not  but  suppose  that  the  corporation 
was  so  far  dissolved  as  to  enable  him  to  grant  a  new  charter, 
otherwise  he  would  not  have  attempted  to  do  so ;  especially 
as  the  real  situation  of  the  borough  was  truly  represented  to 
bim.  And  unless  the  corporation  were  dissolved,  and  the  King 
intended  to  make  a  new  grant,  the  charter  would  not  have  any 
operation  at  all,  because  it  is  directed  to  a  new  set  of  men ; 
which  would  be  fiirectly  contrary  to  what  is  said  by  Lord 
Coke,  that  the  King's  grants  are  not  to  have  a  narrow  interpre- 
tation for  overthrowing  them,  but  a  liberal  and  favourable  con- 
structionybr  the  making  them  available  in  law  usque  adplenitudi" 
nem.  Now  it  appears  plainly  throughout  every  part  of  the  char- 
ter that  the  King  intended  to  make  a  new  grant,  and  not  merely 
a  grant  of  confirmation.  In  the  first  place,  the  charter  ib  di- 
rected to  the  inhabitants,  who  had  before  stated  their  grievances 
in  being  deprived  of  all  government  by  the  failure  of  the  old 
corporation,  and  \%ho  had  |)etitioned  for  a  new  grant,  in  the 
next  place  there  are  words  of  creation  and  grant  in  every  mate- 
rial part  throughout  the  charter ;  he  wills,  grants,  and  ordains, 
that  the  borough  of  Ilelleston  shall,  and  may  be,  and  remain,  for 
ever  hereafter  a  free  borough,  S^x.  He  creates,  makes^  ordains, 
and  establishes  that  they  shall  have  perpetual  succession^  and  be 
for  ever  hereafter  capable  to  purchase,  S^c.  And  wherever  the 
word  confirm  is  used,  which  is  indiscriminately  done  in  all 

(a)  12  Mod.  78.  "  (b)  S  Inst.  496. 
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origiDal  charters,  it  is  either  used  after  words  of  grant,  in  the         1789* 

same  manner  as  be  and  remain,  or  else  the  privilege  so  confirmed 

has  been  particularly  or  generally  granted  in  some  other,  parts  of        a^ainsi 
the  charter.     The  same  answer  may  be  given  to  the  words  ratify^      Pasmore. 
confirm^  and  restore;  the  inhabitants  had  always  enjoyed  the  pri- 
vilege of  being  governed  by  their  own  mugistrates,  who  were 
themselves   endowed    with   certain    privileges ;    the    King  had 
granted  the  petitioners  a  new  set  of  governors  on  the  failure  of 
the  old  ones,  and,  they  being  before  created  and  constituted  by 
the  charter,  and  cloathed  with  the  former  franchises  of  the  cor- 
poration, the  King  then  ratifies,  confirms,  and  restores  to  them  all 
the   several    unmunities    which    had    been    before    enjoyed  by 
those  whose  places  they  were  appointed  to  fill ;  that  id,  he  rati- 
fies and  confirms  what  he  had  before  granted,  and  restores  to  them, 
in  respect  of  their  political  capacity,  what  had  been  before  held 
by  the  corporation  of  Helleston,  and  which  had  reverted  back 
to  him  on   their  failure.     These  objections  then,   which  have 
been  taken  to  the  charter  itself,  revert  to  the  principal  question, 
whether  the  old  corporation  were  so  far  dissolved  as  that  the 
King  might  make  a  new  grant  of  the  corporate  franchises.  The 
facts  material  to  the  principal  question,  and  which  are  relied  on 
by  the  defendant,  as  the  ground  on  which  his  title  under  the 
new  charter  rests,  are  thus  stafed  in  the  special  verdict ;  that  at 
the  time  of  the  new  grant  there  was  no  mayor;  nor  could  any 
election  of  a  mayor  be  Had  ;  nor  any  election  of  an  alderman, 
freeman  or  burgess ;  and  that  the  burgesses  had  no  longer  tl\e 
power  of*holdiiig  any  corporate  assembly,  or  of  doing  any  cor- 
porate act.     Under  these  circumstances  it  was  the  clear  right, 
and  perhaps  the  duty,  of  the  Crown,  to  re- incorporate  the  inha- 
bitants of  the  borough,  after  all  the  great  and  beneficial  ends 
for  which  the  corporation  was  originally  created  had  become  in- 
capable of  accomplishment  by  the  remnant  of  the  old  corpora^ 
tion.  Considering  the  nature  of  public  corporations  in  a  general 
point  of  view,  and  for  the  purposes  for  which  they  are  founded, 
no  doubt  can  be  entertained  but  that  the  old  corporation   was 
absolutely  dissolved  in  contemplation  of  law  as  v^ell  as  in  fact 
at  the  time  of  the  new  grant,  under  the  circumstances  before 
stated.     Corporations  are  public  trusts,  not  conferred  upon  the 
individual  members  for  their  own  emolument,  but  for  the  be- 
nefit of  that  community  over  which  they  preside.     The  prin- 
cipal object  in  such  an  institution  is  the  administration  of  justice, 
and  the  public  government  of  the  people.    The  encouragement 
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of  trade  is  also  a  main  object  of  its  regard.     Other  immunities 
derived  to  tbe  several  individuals  wbo  compose  tbe  body  are  mere 
secondary  considerations  bestowed  i^s  rewards  for  tbeir  services  in 
tbe  other  respect?.     The  creation  therefore  of  corporate  fran- 
chises being  so  highly  beneficial  to  the  public,  the  law  hath 
vested  almost  unlimited  powers  in  the  Ciown  to   eitend   its 
bounties  of  this  sort ;  and  the  only  legal  restraint  upon  the  exer- 
cise of  that  prerogative  is,  that  where  there  is  already  an  exist- 
ingy  acting,  corporation,  the  King  cannot  create  another  with 
co-extensive  jurisdiction,  and  the  same  governing  powers   in 
the  «ame  place.     But  the  reason  of  that  restraint  is  obvious, 
namely^  because  the  inconvenience  and  confusion  which  would 
ensue  from  the  clashing  of  two  independent  bodies,  exercising 
gimilar  jurisdiction  over  the  same  subject  matter,  would  more 
than  counterbalance  the  advantage  to  be  derived  from  their  in- 
stitution.    But  that  reason  by  no  means  applies  ta  the  charter 
of  Geo.  S.  granted  to  the  inhabitants  of  Helleston.     For  the 
powers  granted  to  that  corporation  could  never  clash  with  the 
old  corporation  in  the  exercise  of  theirs ;  because  the  powers 
originally  bestowed  upon  the  latter  were  at  that  time  utterly  ex- 
tinguished.    On  general  reason  therefore  tbe  old  corporation, 
whether  considered  as  a  great  political  feature  of  this  constitu- 
tion, or  as  a  court  for  the  administration  of  public  justice,  or  as 
an  assembly  of  magistrates  for  the  regulation  of  police,  or  as  a 
guild  or  fraternity  for  the  protection  of  trade,  must  be  consi- 
dered as  beuig  dissolved,  when  all  these  primary  objects  could 
no  longer  be  attained,  according  to  the  doctrine  maintained  by 
Lord  Flolt,  in  the  case  of  Sir  James  Smith  (a),  that  when  the 
end  of  an  institution  is  gone,  the  institution  itself  is  gone.    The 
objection  then,  if  any,  to  the  new  charter  must  arise  from  consi- 
dering a  corporation,  not  on  the  substantial  ground  of  public 
utility,  but  as  a  mere  creature  of  law.     However  it  appears 
equally  clear  from  all  the  authorities  that  the  mutilated  relict  of 
the  quondam  corporation  was  no  bar  in  law  to  the  new  grant  to 
a  different  body  of  men  in  Helleston,    This  is  apparent  in  the 
first  place  from  adverting  to  the  definition  of  a  corporation 
given  by  Mrl  Justice  Blackstone  {b),  who  in  his  view  of  this  sub- 
ject has  collected  from  the  various  authorites  in  the  books  the 
five  following  incidents,  which  he  says,  are  necessarily  and  tn- 
separably  annexed  to  every  corporation ;   1st,  To  have  perpetual 
succession,  which  is  the  very  end  of  its  incorporation.    Now 

(a)  4  Mod.  5t.    It  Mod,  1 9.    Shorn.  S80.  (6)  1  Com.  476, 
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ibat  rod  was  entirely  defeated  in  the  present  case,.  26^  To  soe  17891 
or  be  sued,  plead  or  be  impleaded,  grant  or  receife,  bj  sttcorpo- 
rate  name.  None  of  these  things  could  be  done  by  the  old  cor- 
poration ;  for  as  it  is  observed  by  the  same  avthor  {a},  aggregate 
corporations,  that  have  by  their  constitution  a  head,  cannot  do 
any  acts  during  the  vacancy  of  the  headship  (eicept  only  apponit- 
ing  another):  and  Co,  Lit.  263.  b.4.  2\  Ed.  4.  69.  »nd  variotts 
other  authorities  agree  in  the  same  doctrine.  3d,  To  pttrcbase 
lands,  and  hold  them  for  their  successors.  4th,  To  bate  a  com- 
mon seal.  Now  not  having  any  aolhority  to  make  use  of  such  a 
seal  is  the  same  as  not  having  any.  5th,  To  make  bye^Uwa. 
But  this  incident  was  as  irretrievably  gone  as  the  rest,  inasmuch 
as  no  corporate  assembly  could  be  held.  So  that  it  is  pretended 
that  there  existed  a  corporation,  which  not  only  had  not  nil 
those  which  are  said  to  be  necessarjf  and  inseparable  intidenU  to 
every  corporation,  but  one  that  had  not  any  of  them.  It  would 
be  sufficient  to  compare  the  situation  of  Helleston,  at  the  time  of 
the  new  charter  granted,  with  the  definition  of  Mr.  Justice 
Blackstone ;  and  unless  that  be  false  throughout,  there  was  no 
corporation  in  Hellesion  at  that  time.  The  very  form  of  plead- 
ing requires  that  in  attempting  to  invalidate  the  latter  grant  it 
should  be  stated  that  at  the  time  before  the  charter  granted, 
and  then,  there  existed  a  corporation  in  deed,  fact,  and  name; 
whereas  even  by  the  special  verdict  it  is  expressly  negatived  that 
the  corporation  existed  in  fact,  for  it  appears  from  thence  that 
they  could  do  no  corporate  act ;  and  the  legal  definition  of  such 
a  body  demonstrates  clearly  enough  with  what  little  reason  they 
could  be  said  to  exist  in  deed^  or  in  name.  But  it  has  been  ob« 
jected,  upon  the  authority  of  the  case  of  Colchester  and  Sea- 
ber  (6)  that  so  long  as  there  remained  any  members  of  the  old 
corporation,  although  it  had  lost  an  integral  part,  and  its  acti- 
vity, yet  it  could  not  be  said  to  be  dissolved.  It  can  hardly  be 
meant  that  all  Government  and  Public  Justice  were  to  be  at  a 
stand  till  the  death  of  each  of  those  persons ;  but  that  argu- 
ment roust  go  upon  the  idea  that,  before  the  Crown  could  grant 
the  same  privileges  to  a  different  set  of  men,  either  the  former 
charter  should  have  been  repealed  by  scire  facias,  or  quo  warranto 
should  have  been  brought  against  the  old  corporation  for  a 
non-user.  But  that  is  only  necessary  where  the  grantees  still 
retain  the  povoer  of  using  the  King's  grant,  and  exercising  their 
franchises  in  the  form  prescribed  therein,  but  have  done  some 

(a)  1  BUc.  Com.  478.  (b)  3  Bwrr.  1866. 
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1789.        act  to  forfeit  their  right  to  use  those  privileges.     B;  d6ing  any 

.act  inconsistent  with  ihe  nature,  and  destructive  of  the  purposes, 

against  ^^  ^^e  grant,  they  lose  the  right ;  but  if  they  retain  the  power, 
Pasmore.  that  must  bedivested  by  judgment  of  law.  Now  here  no  act  of 
forfeiture  is  insisted  upon  a<^ainst  the  remaining  members  of  tlie 
former  corporation,  but  the  dissolution  of  the  corpus  corpor  at  am 
was  a  comequence  of  law y  which  attached  the  moment  that  they 
were  i educed  to  that  state  of  perpetual  inactivity  and  mutilation 
described  m  the  special  verdict.  If  then  in  contemplation  of  law 
the  old  corporation  were  at  that  time  dissolved,  it  was  not  neces- 
sary to  have  recourse  to  a  judgment  of  law  to  work  the  same 
effect ;  because  the  only  purpose  which  could  be  answered  by 
such  a  judgment  was  already  effected.  Otherwise  these  gross 
absurdities  would  follow ;  first,  that  it  would  be  necessary  to 
call  upon  persons  notoriously  not  in  existence,  which  would  be 
theH;ase  where  the  corporation  were  sued  as  a  body,  who  could 
never  appear  for  want  of  a  head ;  and  in  the  next  place  they 
would  be  called  upon  to  shew  by  what  authority  (hey  exercise 
certain  privileges  and  offices,  which  in  truth  they  lYdither  do^  nor 
caiij  exercise.  It  was  unnece6sary  on  another  account  to  oust 
the  remnant  of  the  old  corporation  by  judgment  of  law  pre- 
vious to  the  grant  of  similar  franchises  to  those,  with  which  the 

old  corporation  had  been  invested,  to  a  different  body  of  men. 
One  of  the  three  integral  parts  of  that  corporation  was  irretriev- 
ably lost ;  and  the  other  two  integral  parts  had  lost  the  power 
of  perpetuating  themselves,  or  of  acting  as  a  corporate  body. 
It  was  no  longer  therefore  that  thing  on  which  the  powers  con- 
tained in  the  former  charter  were  conferred.  For  if  powers  be 
given  to  three  to  be  exercised  by  them  jointly,  after  the  death 
of  one  the  remaining  two  have  not  even  a  colour  of  right  to 
the  enjoyment  of  them.  The  members  of  the  corporation 
therefore  had  no  longer  any  claim  to  the  powers  conferred  by 
the  former  charter  on  a  certain  description  of  persons  than  they 
continued  to  be  the  counter  part  of  that  charter.  Therefore  the 
grant  made  by  Geo,  3.  was  not  inconsistent  with  the  rights  of 
any  persons  then  in  existence  ;  for  there  did  not  in  consequence 
exist  in  Helleston  two  different  bodies  of  men  invested  with  the 
same  govermng  po\^er8.  The  arguments  which  have  been 
urged  from  the  nature  and  purposes  of  corporations,  in  order  to 
shew  that  the  former  corporation  of  Helleston  was  dissolved  by 
being  reduced  to  the  situation  described  in  the  special  verdict,  are 
also  confirmed  by  a  variety  of  authorities^  which  at  the  same 

time 
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lime  will  serve  to  explain  the  case  of  the  corporation  of  Colchester        1 789. 

V.  Seaber.     In  1  RoL  Abr.  514.  tit.  "  Corporation/*  under  the         

head  of  ^*  \%hat  dissolves  a  corporation,"  it  is  said  that  **  if  a  ufohui 
*'  corporation  be  constituted  of  brethren  and  sisters,  and  all  the  Paimou*. 
^  sisters  die,  all  grants  and  acts  made  by  the  brethren  afterwards 
**  are  void ;  for  when  all  the  sisters  are  dead,  it  is  no  perfect 
<*  corporation."  The  case  there  put  is  directly  i»  point.  At 
the  time  Rolle  wrote  it  was  evidently  considered  that  a  corpora- 
tion consisting  of  more  than  one  integral  part  could  not  subsist 
after  one  of  those  parts  was  gone  without  any  power  of  revival 
inherent  in  the  body.  And  that  is  made  cl^ar  from  what  fol- 
lows immediately  under  the  same  head,  where  he  adds,  **  if 
'^  the  King  create  a  corporation  consisting  of  twelve  men  to 
**  continue  for  ever  in  succession,  and  that  when  any  die  the 
^  others  may  elect  another  in  his  room :  if  three  or  four  die, 
^*  yet  all  acts  done  by  the  rest  are  valid,  because  it  is  not  like  the 
**  case  before  mentioned'*  That  is,  because  there  remains  a  power 
of  renovation  incident  to  the  corporation  by  the  terms  of  their 
grant.  And  that  agrees  with  the  doctrine  in  Tr,  1 1  Ed,  4.  4. 
l^at  if  the  abbot  be  alive  and  the  convent  all  dead,  the  corpo* 
ration  is  not  determined,  for  he  may  profoss  others.  So  long 
therefore  as  there  remains  a  power  of  reviving  the  several 
parts  of  the  corporation  as  the  members  drop  off,  whether  by  a 
majority  of  the  remaining  members,  where  the  corporation  con- 
sists of  *but  one  integral  part,  or  by  a  concurrence  of  the  re- 
maining integral  parts,  where  it  consists  as  in  the  present  case 
of  three,  so  long  as  the  corpus  corporatum  remains  in  full  force 
for  that  specific  purpose ;  but  the  instant  the  disability  to  do 
that  becomes  perpetual,  the  operation  of  the  Kmg*s  grant  is 
spent,  although  some  of  the  members,  as  in  the  first  case  ia 
Rolky  still  remain.  The  authority  of  that  case  has  been  subsie- 
quently  confirmed  in  a  manner  too  strong  to  be  shaken.  In  the 
London  quo  warranto  case,  the  Recorder  in  his  argument  (a) 
strenuously  contended  against  the  dissolution  of  the  corporation 
by  a  judgment  of  law  against  them  eo  nomine ;  in  doing  which 
the  indissolubility  of  the  corpus  corporatum  was  maintained  to 
a  much  greater  extent  than  it  has  ever  been  since  ;  but  even  he 
admitted  the  common  case  put  in  1  Inst.  13.  b.  of  all  the  corpo« 
ration  dying,  which  would  amount  to  a  dissolution  ;  and  he  also 
admitted  the  case  put  in  Rolle,  and  said,  *'  If  a  corporation 
^*  consists  of  so  many  con-fratres,  and  so  many  abters^  and  all 

(a)  Page  5. 
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1789.        ^  tbe  sisters  die,  this  corporation  isdis9oked.^    Then  tbe  rea* 

son  which  be  adds  for  this  concession  is  peculiarly  emphatical, 

"^^^J^^®  «  for  both  the  brothers  and  sisters  are  integral  piarts  of  the  cor- 
Pasmore.  ^  poratiooy  and  it  cannot  subsist  by  halves/'  Now,  considering 
the  eminent  abilities  engaged  in  support  of  the  corporation  of 
London^  and  the  earnestness  with  which  every  argument  and 
authority  which  tended  to  prove  the  dissolubility  of  corporations 
was  contested,  it  may  fairly  be  taken  that  the  admission  of  the 
recorder,  that  the  irremediable  loss  of  an  integral  part  of  a 
corporation  was  a  dissolution  of  it,  is  conclusive  that  the  law 
was  so  understood  at  that  period.  Sir  Robert  Sawyer  {a)  also 
argued  to  the  same  effect  on  behalf  of  the  Crown  ;  and  it  is  the 
only  material  point  in  which  they  agreed.  He  said  that  the 
only  thing  a  corporation  can  do  in  the  vacancy  of  the  mayor  is 
to  choose  one :  and  again,  ''  where  the  commonalty  of  a  cor- 
poration have  a  power  of  choosing  a  mayor,  as  by  never  choos* 
ing  a  mayor,  they  themselves  would  dissolve  the  corporation;  so 
by  forfeiting  that  right,  it  is  in  the  power  of  the  law  to  dissolve 
^  themJ'  This  agrees  with  the  distinction  before  taken  as  to 
the  necessity  of  ousting  the  members  of  the  corporation  by  judg- 
ment of  law.  Sir  Robert  Sawyer  clearly  understood  that  where 
the  power  of  continuing  themselves  in  succession  remains,  but 
the  corporation  have  done  some  act  to  forfeit  their  right  to  fx^ 
ercise  that  power,  there  advantage  mtist  be  taken,  if  at  all,  by 
legal  process ;  but  where  the  power  of  exercising  is  gone  as  well  as 
the  right,  there  the  corporation  is  ipso  facto  dissolved,  the  same 
as  by  the  death  of  all  the  natural  members.  And  it  is  to  be 
observed,  that  the  case  put  in  1  Inst.  13  b.  and  other  books,  of 
a  dissolution  of  the  corporation  by  the  death  of  all  the  natural 
persons,  must  be  understood  of  such  a  corporation  as  is  alluded 
to  in  the  second  instance  mentioned  in  Rollers  Abr^  consisting  of 
one  entire  part  only,  where  so  long  as  any  remain  they  have  a 
power  of  filling  up  the  vacancies ;  or,  as  in  the  case  of  the  mo- 
nastery, where  the  abbot  and  all  the  monks  must  die  before  the 
power  of  renovation  can  cease.  Now  the  same  consequence  fol- 
lowed in  the  present  case  by  the  death  of  all  the  integral  parts 
of  this  corporation ;  for  each  part  had  lost  the  power  of  conti- 
nuing itself  in  succession,  as  well  as  of  restoring  its  head  to  the 
collective  body.  Again  too,  in  the  postcript  to  the  London  quo 
warranto  case,  which  is  a  compilation  of  the  sum  of  all  the  ar- 
gument on  either  side,  and  seems  to  have  been  made  by  one 

(«)  Page  21. 
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who  favoured  the  city,  the  doctrine  contended  for  is  strongly        1789* 

corroborated.     "  It  is  agreed/*  says  the  author,  "  that  a  body 

^*  politic  may  be  dissolved,  either  by  the  death  of  the  persons  in-  a^uhui  * 
corporate,  or  their  refuser  to  act,  nominate  or  elect,  officers  Pasmojib. 
or  ministers^  so  as  there  remain  not  sufficient  authorized  or  enabled 
by  their  charter  or  constitution  to  preserve  their  being:  this  is 
^  admitted  to  be  a  cesser  or  dissolution  of  the  corporation"  But 
whether  in  any  other  way,  S^c,  tlie  question  is  made.  So  that  in 
all  the  struggles  and  controversies  of  the  times  it  appears  that 
the  above  proposition  was  never  disputed.  The  point  does 
not  appear  to  have  arisen  again  till  the  beginning  of  the  present 
century,  in  the  reign  of  Queen  Anne ;  and  that  was  in  the  case  of 
Bewdley  (a),  llie  corporation  was  nearly  in  the  same  state  as 
that  of  Helleston,  when  in  1 708,  in  the  seventh  of  Jlnne,  a  hew 
charter  was  granted,  which  was  refused  by  the  remaming  mem- 
bers of  the  old  corporation,  but  accepted  by  the  inhabitants. 
The  right  of  sending  members  to  pailiament  was  contested  by  . 
the  old  and  new  corporations  m  170B,  1710,  and  1714.  in  the 
first  and  last  the  new  corporation  prevailed :  but  the  other  m- 
terest  predominating  in  1710,  the  House  of  Commons  petitioned 
the  Queen  to  order  her  Attorney-General  to  take  proper ^steps 
for  repealing  the  new  charter ;  whereupon  a  scire  facias  was 
brought,  which  was  tried  at  bar.  The  report  states  that  there 
had  been  two  charters  granted  to  this  borough,  previous  to  the 
charter  of  Queen  Jinne ;  one  by  James  the  First,  which  ^  as  the 
good  charter;  the  other  by  James  the  Second,  which  wa»  con- 
fessedly void.  By  the  first  of  those  charters,  both  the  capital 
and  common  burgesses  had  a  right  of  voting  in  the  annual  elec- 
tion of  the  bailiff  who  was  the  chief  officer  ;  and  the  bailiff  and 
capital  burgesses  were  necessary  in  all  corporate  acts.  But  alter 
the  grant  of  James  the  Second,  great  confusion  had  arisen  in  the 
borough  between  two  different  sets  of  corporators,  the  one 
elected  under  James  the  First's  charter,  the  other  under  that  of 
James  the  Second,  and  at  the  time  the  grant  of  Queen  Anne 
had  been  made,  the  then  bailiff  who  presided  over  the  old 
corporation,  had  been  elected  at  a  meeting  whereat  the  bailiff 
under  the  void  charter  presided,  after  its  invalidity  was  univer- 
sally acknowledged  ;  and  the  new  and  old  burgesses  had  voted 
promiscuously  at  that  election,  but  the  bailiff  had  a  majority  of 
the  old  burgesses.  One  question  arose  in  that  case,  whether  the 
old  corporation  were  not  dnsolved  by  the  toss  #f  one  of  iheur  m- 

(a)  1  P.  Wms.  torn 
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fegral  parts,  which  was  the  baihff,  though  there  was  one  de 
facto.  Another  doubt  was,  whether  a  legal  bailiff  could  then  be 
chosen^  because  be  was  to  be  chosen  by  the  concurrence  of  the 
capital  burgessesy  and  all  of  them  were  dead  except  one :  j)ut  in- 
deed it  appeared  bj  the  charter  that,  upon  the  death  of  any  of  the 
capital  burgesses,  their  vacancies  were  to  be  filled  up  ^'  bj/  the 
"  residue  of  the  capital  burgesses,  or  the  greater  part  of  them!* 
A  majority  of  the  Judges  in  court  inclined  strongly  to  think 
that  the  corporation  had  lost  one  of  its  integral  parts,  and  was 
therefore  dissolved,  and  the  passage  in  Rolle  was  cited.  And 
Lord  Ch.  J .  'Varker  thought  (hat  the  remaining  burgess  could 
not  elect  others.  But  Mr.  Justice  Powell  doubted  whether  tl»e 
corporation  could  be  said  to  b^  dissolved /or  want  of  capital  bur- 
gesses ;  and  thought  it  not  material  whether  the  bailiff  were  a  law- 
ful one  or  not,  because  the  corporation  might  choose  one  on 
their  charter  day.  It  does  not  appear  to  haive  been  disputed  by 
Mr.  Justice  Powell,  that,  admitting  the  corporation  to  have  lost 
an  integral  part  in  point  of  fact,  the  legal  consequence  of  law, 
namely,  a  dissolution,  would  not  have  foUovied ;  but  he  hesitated 
upon  the  fact,  conceiving  that  under  the  clause  stated  in  the 
charter,  the  remaining  burgesses  would  have  a  right  to  elect 
others ;  and  then,  when  the  vacancies  were  filled  up,  the  cor- 
poration would  of  course  be  competent  to  proceed  to  the  election 
of  a  bailiff  on  their  charter  day.  The  Court  there  wished  tlie 
jury  to  find  the  special  matter,  notwithstanding  which  they 
found  a  general  verdict  against  the  new  charter.  Then  what 
follows  in  the  report  is  conclusive  as  to  the  question  now  de- 
pending: fur  it  is  there  stated  that  the  Court  afterwards  set 
aside  that  verdict,  and  granted  a  new  trial  upon  the  matter  oj  law, 
with  the  advice  of  all  the  Judges.  Now  that  could  never  have 
happened,  unless  upon  consideration  of  all  the  facts  proved,  the 
Court  had  been  of  opinion  both  that  the  old  corporation  had  in 
fact  lost  an  integral  part,  and  also  that  the  consequence  of  such 
a  loss  was  the  dissolution  of  the  corporation.  And  that  is  fur- 
ther confirmed  by  the  event  4  for  though  it  came  to  trial  again, 
and  a  special  verdict  was  found,  yet  it  was  never  argued ;  and 
the  new  charter  was  acquiesced  in,  and  has  been  acted  under  ever 
since.  Before  the  stat.  1 1  Geo.  1.  c.  4.  was  passed,  many  corpo- 
rations who  had  passed  their  charter  day,  and  were  confined  to 
make  their  election  of  mayor  or  other  head  ofiicer  on  that 
day,  were  thereby  held  to  be  dissolved,  unless  there  was  a  pro- 
vision in  their  charters  for  the  continuance  of  the  old  mayor 

till 
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till  a  new  one  Mas  chosen.     All  those  decisions  rebut  the  idea         1789> 

of  the  corporation's  being  indissoluble  so  long  as  any  of  the  in-         

dividual  members  remain.  Tlie  principal  one  is  the  case  of  the  ogahui 
corporation  of  Banbury  in  1716,  which  is  very  shortly  reported  Paimorb* 
in  10  Mod,  346.  but  was  very  deliberately  discusstd,  as  appears 
from  a  manuscript  note  of  Lord  llardwicke\  of  that  case.  Tlie 
printed  report  states  that  an  information  in  the  nature  of  quo 
warranto  was  exhibited  against  Mr.  Painton,  Recorder  of  Bati^ 
bury,  for  exercising  that  office,  when,  the  corporation  having 
slipped  their  charter  day  for  the  election  of  mayor,  that  inte- 
gral part  was  gone.  The  Court  held  that  Painton  was  not  legal 
recorder,  although  iie  liad  been  chosen  when  the  corporation  woi 
fullf  because  it  was  now  dissolved :  and  Lord  Ch.  J.  Parkers  said 
that  '^  if  a  mayor  be  not  chosen  by  the  time  prescribed  by  the 
**  charter,  and  there  be  ilo  provision  in  the  charter  for  the 
"  old  mayor's  continuing  on  till  the  new  mayor  be  chosen  in, 
''  the  corporation  is  dissolved,  and  consequently  cannot  proceed 
**  to  a  new  election."  He  proceeds  to  observe  that  some  were 
of  opinion  that  this  might  be  cured  by  the  issuing  out  of  a  writ 
under  the  great  seal,  empowering  them  to  proceed  to  a  new 
election ;  '*  but  others  were  of  opinion  that  even  this  would  not 
**  do ;  and  that  there  was  no  remedy  but  to  obtain  a  new  charter 
''  from  the  Crown.  But  nobody  ever  thought  that  in  such  a 
**  case  the  quondam  corporation  could  revive  itself  by  choosing  a 
^  new  head  without  such  a  writ  under  the  great  seal."  From  the 
manuscript  note  above  mentioned,  it  appears  that  the  case  came 
on  three  times  iu^court,  and  Lord  Ch.  J.  Parker  went  largely 
into  the  argument.  He  said,  amongst  other  things,  that  ''  the 
*'  head  is  as  essentially  necessary  to  a  public  as  a  natural  body. 
^  Whilst  the  corporation  are  without  a  head,  they  cau  neither 
"  sue  nor  be  sued,  make  nor  receive  a  grant ;  and  a  remainder 
''  to  a  future  corporation  is  void,  for  an  expectatioTi  of  a  crea- 
"  tion  is  not  to  be."  For  which  he  cites  many  authorities ;  and 
again,  **  if  there  can  be  no  election  without  the  old  mayor,  afor^ 
^*  tiori,  there  can  be  none  if  there  is  no  mayor.  This  is  not  a 
*'  forfeiture  for  a  non^user,  but  only  a  consequence  in  Ian,  I  never 
'^  heard  that  a  corporation  could  act  without  their  head :  if 
^  they  could,  they  may,  as  has  been  mentioned,  avoid  actions 
at  their  pleasure.  The  office  of  justice  concerns  every  body; 
and  the  good  government  intended  by  incorporating  towns  is  of 
a  public  nature.*'  "  This  corporation  is  dead,  and  not  barely 
asleep."    And  he  concludes  with  sayings  **  Upon  the  whole, 

''  1  am 
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**  I  am  of  opinion  that  this  corporation  is  actually  dissolvedf  and 
**  therefore  the  offices  excercised  are  usurpations  upon  the 
*'  Crown."  In  consequence  of  this  decision  a  new  charter  was 
granted,  under  which  the  corporation  now  exits.  This  is  a 
decisive  authority ;  for  it  shews  that  the  several  offices  of  the 
corporation  absolutely  expired  upon  the  loss  of  one  integral  part 
witliout  a  power  of  replacing  it.  And  this  case  has  been  acted 
upon  as  law  ever  since,  both  in  the  courts  of  Westminsitr  Halt 
and  in  Parliament.  It  was  confirmed  a  very  few  years  afterwards 
in  the  King  v.  the  Mayor  and  Burgesses  ofTregony{a\  E.  9  Geo,  1 . 
1723;  where  the  Court  held  that  no  election  could  be  made  ex- 
cept on  the  charter  day;  and  that  where  by  their  charter  the  c«r* 
poration  have  no  power  to  choose  on  any  other  day,  "  their  cor- 
"  poration  shall  be  dissolved  rather  than  they  shall  make  an  election 
*'  on  any  other  day."  Agreeably  to  these  decisions  have  been  the 
opinions  of  (he  most  eminent  persons  who  have  filled  the  offices 
of  Attorney  and  Solicitor  General,  to  whom  questions  of  this  na- 
ture have  been  referred  in  the  course  of  official  duty  by  the  privy 
council,  upon  applications  to  the  Crown  for  new  charters. 
Amongst  these  the  case  of  the  borough  of  Tiverton  b  remarkable, 
as  well  for  its  proximity  in  point  of  time  to  the  stat.  1 1  Geo.  I., 
as  for  the  great  legal  erudition  of  the  persons  whose  opinions 
were  taken  upon  it.  The  mayor  having  absented  himself  on  the 
charter  day,  no  new  mayor  could  be  chosen.  In  1724,  an  ap- 
plication was  made  to  the  Crown  for  a  new  charter,  which  was 
referred  to  Sir  Philip  Yorke  and  Sir  Clement  fVearg,  Attorney  and 
Solicitor  General,  who  in  their  report  adverted  to  the  case  of 
Banbury,  as  conclusive  that  the  corporation  was  dissolved ;  and 
also  delivered  it  as  their  clear  opinion,  that  the  corporation  could 
not  be  said  to  exist  after  the  loss  of  an  integral  part  which  was 
made  necessary  by  its  constitution  (&)•     The  statute  11  Geo,  1. 

tf.  4. 

(tf)  8  Mod,  lt9. 

(6)  The  sabstaoce  of  this  report  is  given  by  Mr.  DougUu  iu  the  2d  vol.  of  his  Cases 
of  Sections,  in  the  notes  to  the  case  of  HelUtton.  The  Attorney  and  Solicitor 
General,  aflcr  taking  notice  that  the  charter  day  had  elapsed  without  the  elec- 
tion of  a  mayor,  proceed  thus :  **  As  to  which  consequence  of  not  electing  a 
mayor  on  the  charter  day,  Mr.  Attorney  and  Solicitor  General  humbly  certify, 
that  iu  the  case  of  Mr.  Painton,  the  late  recorder  of  Banhwry,  for  exercising 
the  said  office  of  recorder  at  a  time  when  there  had  been  no  mayor  elected  for 
that  corporation  upon  the  charter  day,  your  Miyesty's  Court  of  King's  Hench 
were  of  opinion  that  the  said  corporation,  being  reduced  to  an  absolute  inca- 
pacity of  acting  as  a  corporation  in  any  respect  whatever,  was  dissolved ;  and 
consequently,  if  there  was  no  corporation,  Mr.  Painton  could  be  no  longer 
recorder.  In  which  opinion  the  parties  acquiesced,  and  applied  to  your 
Mtijegty  for  a  new  charter;  and  the  said  opinion  has  never  been  contradicted 
by  any  subsequent  resolution  or  opinion  of  that  Court,  nor  by  any  superior 

Court; 
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c  4.  was  passed  soon  after,  by  which  all  these  decisions  are  fully        17B9« 
recognized  and  confirmed;   but  provision    is  made   for  future  ' 

cases,  out  of  which  such  an  one  as  was  that  of  the  old  corpo«        oMjiue^ 
ntioo  of  Helleston  is  expressly  excepted.    The  statute  begins  by     Pasmokc. 
reciting  what  the  law  then  was,  and  the  mischiefs  which  had 
arisen  from  it :  **  Whereas,  in  many  cities  and  corporate  towns, 
**  the  election  of  the  mayor  or  other  chief  officer  is  confined  to 
^  a  particular  time,  without  any  provision  how  to  act  in  case 
^  no  election  be  then  made ;  and  it  frequently  happens  that  par- 
^  ticular  acts  are  required  to  be  done,  which  by  contrivance  or 
^  default  of  the  persons  who  ought  to  preside,  are  omitted ;  i« 
'^  which  cases,  if  elections  of  such  officers  could  not  afterwards 
**  be  made,  orinconsequenceofsuchomissiimthecarporatWHshauU 
^  be  dissolved,  great  mischiefs  might  ensue.''   It  then  proceeds  to 
provide  a  remedy  against  the  consequence  of  law  which  would 
otherwise  result  from  such  a  situation,  by  enacting,  **  that  if  no 
^*  election  shall  be  made  of  the  mayor,  SfC*  or  such  election  shall 
**  afterwards  become  void,  the  corporation  shall  not  thereby  be 
^  taken  to  be  dissolved,  or  disabled  from  electing  sucb  officer  in  fu- 
ture,'' Sfc,  but  in  such  cases  ihey  may  proceed  to  election  on  a  subset 
quent  day.    After  the  Legislature  have  thus  declared  that  the  con- 
sequence of  a  corporation's  having  slipped  their  charter  day  for  the 
election  of  a  mayor  would  be  the  dissolution  of  that  corporation  as 
the  law  then  stood ;  after  describing  the  mischiefs  that  ensued 
from  thence;  after  declaring  that  in  such  a  situation  they  shall 
not  in  future  be  taken  to  be  dissolved,  but  may  proceed  to  elec- 
tion at  a  future  day,  they  then  by  an  express  proviso  exclude  such 
a  case  as  the  present  from  the  benefit  of  that  remedy  against  the 
consequences  of  law  before  described  by  them.     The  5th  section 
*'  provides  always  that  no  such  election,  or  any  act  done  in  order 
*'  thereunto,  shall  be  valid,  unless  as  great  a  number  of  persons 
'*  shall  be  present  at,  and  concur  and  vote  t  herein,  as  would  respec- 
*^  tively  have  been  necessary  if  the  election  had  been  made  at  the 
**  usual  time."    Now  as  that  could  not  be  accomplished  by  a  cor- 
poration  situated  as  that  of  Helleston  was,  the  natural  and  obvious 
reflection  is  that  the  Legislature  foresaw  and  knew  that  such 

Comt;  and  Mr.  Attorney  and  Solicitor  General  hnmbly  apprehend  that  this 
jadgmeot  comes  up  to  the  present  case,  and  is  a  clear  anthority  in  law  that,  by 
reason  of  this  default,  the  corporation  of  TrifDerion  is  at  an  end.— -The  original  re- 
port with  which  we  have  been  favoured  ttom  Lord  HurdwUkt  papers,  proceeds 
tkui :  **  neither  can  we  conceive  bow  a  corporation  can  subsist  when  it  is  deprievd 
of  an  integral  part  of  the  body  made  necessary  by  the  charter,  without  any  power 
in  themselves  of  restoring  that  part,  or  of  doing  any  one  act  as  a  corporation.'*  ^c. 
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an  one  mu^t  and  would  be  dissolved.  After  so  strong  a  legislative 
declaration  of  the*  law,  it  was  not  competent  to  any  Court  to 
have  held  it  to  be  otherwise,  even  if  such  a  case  were  to  be  found  : 
but  it  will  probably  appear  from  an  accurate  investigation  of  the 
case  of  Colchester  and  Seaber  (a),  that  no  such  contradiction  arises 
from  thence ;  which  must  be  the  case  if  what  is  there  said  by  the 
Court  can  be  applied,  in  the  manner  contended  for,  to  the  pre- 
sent case.  These  observations  are  confirmed  by  other  parts 
of  the  act;  for  by  the  7  th  section  it  is  enacted,  that  no  corpora- 
tion shall  be  adjudged  to  be  dissolved j  in  the  situation  before  men- 
tioned, in  consequence  of  any  omission  which  had  then  happened, 
but  may  proceed  to  a  new  election.  But  in  confirmation  of  the 
law  as  it  stood  before  the  act,  the  Bth  section  provides  that  no- 
thing in  the  act  shall  extend  to  invalidate  a  new  charter ^  nor  to 
make  good  the  election  of  any  officer  against  whom  judgment  has 
been  obtained  in  quo  warranto  or  on  mandamus  before  the  last  day 
of  Michaelmas  Term  1724.  The  act  passed  in  that  year,  before 
which  time  the  cases  of  Banbury,  Tregony,  Tiverton,  and  others 
were  concluded ;  which  is  recognizing  those  cases  in  the  strongest 
manner.  And  the  provision  against  making  use  of  the  act  retro- 
spectively to  invalidate  new  charters,  could  only  allude  to  char- 
ters given  without  the  consent  of  the  old  corporations,  for  other- 
wise such  a  provision  was  nugatory,  as  at  any  rate'they  would 
have  been  good  with  that  assent.  That  the  legislature  meant  to 
exclude  corporations  situated  as  Helleston  was,  is  further  evident 
from  the  directions  given,  in  the  £d  and  ^d  sections  of  the  act, 
to  the  Court  of  King's  Bench,  to  grant  a  mandamus  to  the  corpo- 
ration to  proceed  to  an  election  after  the  charter  day,  in  case 
there  shall  have  been  no  election,  or  a  void  one.  And  (his  Court 
will,  even  of  its  own  accord,  take  care,  as  was  said  by  Mr.  Jus- 
tice Buller,  in  Milward  v.  Thulcher  (b),  that  the  corporation  shall 
not  by  their  own  act  reduce  the  number  of  offices  constituted  by 
their  charter,  but  they  will  issue  a  mandamus  to  compel  them  to 
fill  up  their  offices.  Now  in  this  case  the  old  members  could  not 
have  complied  with  the  requisitions  of  such  a  writ,  had  it  been 
issued,  for  want  of  the  proper  persons  to  constitute  such  an  elec- 
tive assembly  ;  and  it  would  be  strange  to  say  that  they  continued 
to  be  a  corporation  when  they  could  not  do  that  which  the  law 
requires  and  compels  all  corporations  to  do.  In  the  case  of  the 
corporation  of  London,  the  Legislature  treated  the  judgment 
mrhich  had  been  given  against  them  in  a  very  different  manner, 

(«i)  3  J^MiT.  1866,  (6)  Ante, «  voL  88. 

declaring 
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deckriog  it  to  be  illegal,  arbitrary,  null,  and  void,  by  the  itta-         1789. 

tuie^fV.S^  M.  C.S.:  whereas  the  judgments  which  had  been         

given  upon  this  subject  are  confirmed  and  established  in  full  againtt 
force.  The  case  of  the  corporation  of  Maidstone  is  as  strong  an  Pasmore. 
authority  since  the  statute  to  shew  what  the  common  law  was 
nod  continues  to  be,  (except  where  it  is  now  altered  by  the  act 
of  parliament,)  as  the  case  of  Tiverton  was  before  that  act  passed. 
And  it  is  likewise  a  powerful  confirmation  of  the  interpreta- 
tion here  given  of  that  statute  as  far  as  respects  the  case  now 
before  the  Goiirt,  and  the  operation  of  the  5th  section  above 
stated.  The  town  of  Maidstone  had  been  incorporated  by  a 
charter  of  James  I.  by  the  name  of  the  mayor,  jurats,  and  com- 
monalty. The  mayor  was  to  be  elected  out  of  the  jurats  by  their 
naming  two,  of  whom  the  commonalty  were  to  choose  one : 
the  jurats  by  the  mayor,  jurats,  and  commonalty,  out  of  the  in* 
liabitants  :  the  freemen  by  the  mayor  and  jurats.  In  1742, 
15  Geo.  2.  a  new  charter  was  applied  for,  there  being  then  no 
mayor  or  legal  jurat  existing ;  but  only  500  freemen  and  up- 
wards, 900  of  whom  opposed  the  new  charter.  The  matter 
was  referred  to  Sir  Dudley  Ryder^  and  Sir  John  Strange,  Attor- 
ney and  Solicitor  General,  who,  stating  these  facts  in  their  re- 
port, £9th  jlpril  1742,  delivered  their  opinion  that  the  cor. 
poration  was  dissolved.  That  case  cannot  be  distinguished  from 
the  present ;  and  therefore  as  far  as  the  opinion  of  two  such 
eminent  lawyers  in  their  official  capacity  can  go  it  is  a  direct 
authority  in  point.  What  the  common  law  was,  and  the  opera- 
tion of  the  statute  upon  it,  is  acknowledged  by  Mr.  Justice  Black- 
stone  {a),  who,  in  treating  of  the  methods  by  which  corporations 
may  be  dissolved,  says,  ''  and  because  by  the  common  law  corpora- 
**  tions  were  dissolved  in  case  the  mayor  or  other  head  officer  was  not 
^  duly  elected  on  the  day  appointed  by  the  charter,  or  established 
^  by  prescription,  it  is  now  provided  that  for  the  future  no 
**  corporation  shall  be  dissolved  dii  that  account ;  and  ample 
^  directions  are  given  for  appointing  a  new  officer,  in  case 
^  there  be  no  election  or  a  void  one  made  upon  the  charter  or 
^  prescriptive  day."  This  clear  principle  of  the  common  law 
is  again  confirmed  in  terms  peculiarly  applicable  to  this  case 
by  a  great  authority,  namely,  Ld.  Ch.  B.  Comyns(jb)i  enume- 
rating the  several  ways  by  which  a  corporation  may  be  dissolved. 
He  says,  '^  So  if  a  corporation  refuse  to  continue  the  election  of 
**  officers  till  all  die  who  could  make  an  election ;  for  thereby  the 

(a)  1  Com.  485.  (6)  3  Dig.  415.  tit,  Franchtfes,  (C.  4.) 

Vol.111.  Q  '' cor^ 
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rate  head  from  the  causes  of  forfeiture.    And  it  is  founded  upon 

Tli6  King  ...  . 

tigaitut        ^^'^  clear  distinguishing  principle,  that  in  the  one  case  the  end 

PA8M0RE.  of  its  creation  cannot  be  complied  with.  If  in  the  exercise  of  the 
power  it  is  abused,  or  those  who  are  invested  with  the  power 
will  not  use  it,  the  law  roust  by  regular  process  take  it  away  id 
order  to  place  it  in  better  hands :  but  here  that  end  and  only 
end  of  the  law,  in  calling  upon  the  grantees  to  give  an  account 
of  their  trust,  is  already  answered ;  for  the  power  which  it 
would  have  taken  away  is  lost ;  whereby  the  necessity  of  legal 
interference  is  superseded.  Under  the  pressure  of  all  these  au« 
thorities  the  case  of  the  mayor  and  commonalty  of  Colchester  v. 
Seaberia)  is  brought  forward  in  order  to  prove  that  so  long  as 
there  remained  any  member  of  the  old  corporation,  although 
an  integral  part,  made  necessary  to  their  constitution  by  the 
charter,  was  gone  without  any  power  of  replacing  it,  and  they 
could  no  longer  act  as  a  corporation  in  any  respect,  they  were 
not  dissolved  in  point  of  law,  and  the  king  could  not  grant  a 
new  charter  of  incorporation  to  a  different  body  of  men.  But 
it  will  be  found  upon  an  accurate  investigation  of  that  case  that 
it  is  essentially  different  from  this  in  the  main  fact  upon  which 
it  turned.  There  the  old  corporation  had  received  and  accepted 
a  charttr  of  restoration  from  the  Crown,  which  is  wanting  to  the 
old  corporation  here.  The  judgment  of  the  Court  was  formed 
on  the  effect  of  that  new  charter  on  the  former  constitution  ; 
the  expressions  made  use  of  by  the  Court  are  referable  to  that  alone. 
The  old  authorities  which  have  been  stated,  and  which  are  all 
one-way,  exclude  the  presumption  of  any  further  meaning  in  the 
Court,  which  was  not  necessary  to  the  case  before  them,  and 
^  which  would   be  totally  repugnant  to  those  authorities.     The 

very  cases  relied  on  by  the  Court  as  the  foundation  of  their  judg- 
ment are  conclusive  against^uch  a  presumption,  because  they 
not  only  do  not  support  the'cRbctrine  now  attempted  to  be  drawn 
from  the  case  of  Colchester  and  Seaber,  but  in  terms  establish  the" 
contrary.  And  lastly,  the  same  judges,  who  delivered  their 
opinions  in  this  latter  case  in  a  subsequent  case  very^ shortly  af- 
terwards, held  the  very  reverse  of  the  proposition  now  ascribed 
to  them  as  their  meaning  in  the  case  of  Colchester  and  Seaber. 
That  corporation  had  consisted  of  a  mayor,  to  be  chosen  an- 
nually from  among  the  aldermen,  11  aldermen,  18  assistants, 
and  18  common  councilmen ;  when  in  1740  judgments  of  ouster 
were  obtained  against  the  mayor  and  all  the  aldermen,  all  of 

(a)  S  Burr,  1866. 

whom 
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whom  were  dead  before  1763,  at  which  time  the  charter  of  1789- 
George  3.  was  granted  to  and  accepted  by  the  old  members ;  — *  . 
and  the  question  was  whether,  the  existing  corporation  in  176S  agauui 
could  maintain  an  action  on  a  bond  which  had  been  given  to  the  Pasmorb; 
corporation  before  the  judgments  of  ouster.  Lord  Mansfield 
begins  by  observing  that  many  corporations,  for  want  of  legal 
magistrates,  had  lost  tlieir  activity,  and  obtained  new  charters  ; 
and  instances  Maidstone^  Radnor,  and  Caermarthen*  The  very 
outset,  therefore,  of  his  description  of  the  case  marks  it  to  be 
essentially  different  from  the  present,  inasmuch  as  the  old  cor* 
poration  have  not  obtained  any  new  charter ;  and  the  very  in- 
stances which  he  brings  into  comparison  with  Colchester  are 
where  the  corporations,  after  having  been  declared  to  be  dis- 
solved by  the  ablest  opinions  which  could  be  taken  in  the  course 
of  official  duty,  had  received  those  new  charters  after  every 
struggle  against  them  which  could  be  made.  **  And  yet  [he 
''  adds]  it  has  never  been  disputed,  but  that  the  new  charters  re- 
**  vive,  and  give  activity  to  the  old  corporations."  All  his 
Lordship's  reasoning  applies  to  cases  where  restoring  charters 
have  been  granted  to  the  old  body.  The  very  term  revive  im- 
plies that  they  had  given  new  life  to  that  which  had  ceased  to 
exist :  the  word  has  no  other  meaning.  And  this  is  put  be* 
jond  a  doubt  by  what  immediately  follows  ;  ''  It  now  comes  on 
**  as  a  question,  whether  the  old  corporation  exists  after  this 
**  judgment  of  ouster  against  the  mayor  and  all  the  aldermen^ 
'^  and  the  new  charter.  But  there  is  no  authority^  no  dictum, 
**  for  it."  His  Lordship  does  not  try  the  existence  of  the  old 
corporation  upon  their  situation  before  the  new  charter,  but  after 
it :  whereas,  in  order  to  make  that  case  apply  to  the  present,  the 
new  charter  ought  not  to  have  been  granted  to  the  old  cor- 
poration. Theu  to  say  that  there  is  no  authority,  no  dictum, 
in  support  of  the  argument  against  the  existence  of  the  same  . 
corporation  as  it  was  before,  may  be  true  if  it  be  confined  to  the 
case  before  him,  where  the  Crown  liad  restored  the  old  corpora- 
tion by  a  new  charter;  but,  if  applied  to  the  state  they  were  in 
before  that  grant,  is  utterly  unfounded,  and  repugnant  to  the  ex* 
tensive  legal  knowledge  of  that  great  judge.  And  it  is  so  far  from 
being  founded  in  fact,  that  every  antecedent  authority  and 
dictum  are  strongly  in  support  of  the  proposition.  And  some 
too  of  these  not  obsolete  authorities,  but  cases  that  had  made 
considerable  noise  at  the  time,  and  been  recently  canvassed.  It 
is  absolutely  impossible  to  suppose  that  all  these  were  overlooked 
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1789.  or  intended  to  be  suppressed  in  8ilen<;ey  when  Mr.  Justice  Wdlmot 
expressly  mentions  the  case  of  Banbury^  which  is  not  questioned, 
against  much  less  denied  to  be  law^  either  by  hira  or  the  rest  of 
Pasmore.  the  Court.  Lord  Mansfield  says  further  that  "  without  an  ex- 
**  press  authority,  so  strong  as  not  to  be  gotten  over,  they  ought 
^*  not  to  determine  a  case  so  much  against  reason,  as  that  the 
**  parliament  should  be  obliged  to  interfere  to  set  it  right."  For 
taking  it  in  the  sense  contended  for  by  the  prosecutor,  the  answer 
IB  most  obvious.  There  u  an  authority,  and  several  autho- 
rities, too  strong  to  be  gotten  over.  And  as  to  the  interference 
of  the  parliament ;  they  have  had  this  very  case  before  them, 
and  have  not  only  declined  to  interfere,  but  have  expressly  pro- 
vided against  the  interference  of  the  courts  by  implication  from 
the  general  provisions  of  the  statute.  It  is  true  that  Lord 
Mansfield  proceeds  to  observe  that  '^  the  corporation  is  not  dis- 
''  solved  by  the  judgments  of  ouster  and  subsequent  deaths  of  the 
''  mayor  and  aldermen,  though  they  were  without  their  ma- 
**  gistracy ;  that  their  constitution  was  not  destroyed  and  gone ; 
^'  that  their  former  rights  remained  :"  and  then  asks  ''  whether  a 
''  freeman  of  Colchester  would  not  still  continue  to  have  a  right 
f'  to  common  ;  or  to  vote  for  members  to  parliament.^  It  is  not 
contended  that  judgments  of  ouster  against  individuals  quoad 
such,  would  dissolve  a  corporation  ;  but  that  if  the  c9rporation 
are  without  an  integral  part,  and  no  power  of  replacing  it,  the 
being  in  that  state  by  any  means  whatever  is  by  consequence  of 
law  a  dissolution.  But,  after  what  was  said  by  his  Lordship  be- 
fore, all  these  expressions  must  be  understood  sub  modo,  and  ap- 
plicable only  to  the  case  then  before  him.  For  otherwise  the 
argument  would  go  the  whole  length  of  saying  that  though 
judgments  of  ouster  had  been  obtained  against  all  the  corpora- 
tors^ yet  that  the  constitution  would  still  subsist  so  as  to  pre- 
clude the  King's  grant ;  upon  the  idea  which  was  started  in  the 
quo  warranto  case  against  London  of  a  distinction  between  the 
corporate  soul  and  the  corporate  body,  which  was  rejected 
then,  and  has  been  deservedly  exploded  ever  since.  With  re- 
gard to  the  rights  of  common,  and  of  voting,  which  might  re- 
main to  the  individual  members  after  the  destruction  of  their 
corporate  activity,  it  has  never  yet  been  determined  that  any 
such  rights  would  survive  the  wreck  of  the  corporation.  What 
was  said  by  Lord  Holt  in  Ashby  v.  White  (a)  by  no  means 
establishes  such  a  distinction  in  the  view  for  which  it  was  cited. 

(a)  S  Ld. /?tfym.  953. 

He 


IN  THE  Twenty-ninth  Year  of  GEORGE  III.  229 

He  was  speaking  of  a  corporation  in  the  fall  exercise  of  all  its  1789. 
functions ;  and  of  those  he  says  some  of  them  are  to  be  exercised  ■  ■  -■ 
by  them  individually  for  their  separate  benefit,  and  he  instances  against 
voting  and  the  use  of  common ;  and  argues  from  thence  that  the  Pasmore. 
individual  corporator  sustains  an  injury  to  himself,  as  an  indivi- 
dualy  by  being  abridged  or  interrupted  in  the  exercise  of  any  such 
franchise.  But  he  does  not  say  that  the  right  remains  after  the 
extinction  of  the  corporate  capacity ;  on  the  contrary  he  says  that 
'*  it  is  agreeable  to  reason  and  the  rules  of  law  that  vl  franchise 
"  should  be  invested  in  the  corporation  aggregate,  and  yet  the  be- 
**  nefit  of  it  redound  to  the  individual  members."  From  whence 
it  is  rather  to  be  inferred  that  his  opinion  was,  that  the  indivi- 
dual members  had  no  rights  except  as  members  of  the  corporation 
aggregate.  Indeed  sound  sense  and  law  must  concur  in  consi- 
dering all  these  personal  privileges  as  dependant  upon  the  great 
rights  of  government  and  the  administration  of  justice^  for  which 
corporations  were  created.  Perhaps  what  was  said  by  Lord 
Mansfield  may  be  reconciled  with  the  authorities  cited,  by  say- 
ing that  the  old  corporators  might  exercise  these  collateral  per« 
sonal  privileges  concurrently  with  the  members  of  the  new  corpo- 
ration. Even  if  such  rights  remained  to  the  eld  body  indivi- 
dually,  after  the  extinction  of  their  corporate  franchises,  they 
could  not  be  said  to  be  infringed  by  the  new  grant,  unless  it  be 
proved  that  they  had  a  right  to  be  the  only  five  or  six  persons  who 
should  use  the  common  or  give  votes.  There  is  no  direct  autho- 
rity upon  this  point ;  though  it  may  be  inferred  from  what  is 
said  by  I^rd  Coke,  in  4  Inst.  '48.  that  the  King  may  enlarge  the 
right  of  election,  though  he  cannot  narrow  it :  especially  where 
the  right  was  first  conferred  on  an  indefinite  number.  How- 
ever it  is  unnecessary  in  this  case  to  discuss  that  question,  if  it 
appear,  as  it  does  most  clearly  from  the  authorities  cited,  that 
the  King  had  a  right  by  the  dissolution  of  the  old  corporation  to 
grant  all  their  corporate  franchises  to  another  set  of  men.  If  the 
present  corporation  should  be  inclined  to  dispute  the  right  of  the 
remaining  members  of  the  old  body  to  intercommon  or  vote 
with  them,  then  will  be  the  proper  time  to  consider  his  claim. 
i\ll  the  remaining  expressions  made  use  of  by  Lord  Mansfield, 
and  the  rest  of  the  Court,  for  the  most  part  can  only  be  applied 
to  such  a  case  as  was  then  before  them,  namely,  where  the  old 
corporation  had  been  revived  and  restored  by  a  new  charter.  It 
is  said  **  a  right  may  remain  so  as  to  be  capable  of  being  again 
**  raised  and  revived,'*  '^  tlieir  rights  may  be  revived  by  a  new 
'^  charter;''   and  again,  **  by  virtue  of  the  new  charter  their 

Q  3  *^  rights 
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17B9-   '    **  rights  are  so  revived,'*  S(C.    *^  Here  the  Grmvn  ha$  restored  and 

"  revived  all  the  rights,^  S^c.    And,  according  to  the  report  of 

agoinsi        ^^^^  ^^^^  i"  Blackstone  (n),  Lord  Mansfield  is  made  to  say  that 
Pasmoae.     «  it  frequently  has  happened  that  by  judgments  of  ouster  against 
^'  persons  illegally  elected  no  regular  election  again  can  be  had; 
'*  ^vkA  the  corporation  iscommonlysaidtobe  thereby  d&ssolved:  But 
^*  till  this  case  it  was  never  doubted  but  that  by  a  new  charter  it 
<<  was  revived^*   As  to  what  is  said  by  Mr.  Justice  Aston,  that  the 
intent  of  the  statute  11  Geo.  1.  c.  4.  was  not  to  consider  such 
corporations  as  dissolved^  but  to  revive  their  activity,  apd  put 
them  again  in  motion ;  it  is  certainly  not   to  be  collected  from 
the  face  of  the  statute,  that  the  Legislature  had  any  other  idea 
than  that  such  corporations  were  dissolveil ;  and  as  far  as  legal 
history  may  be  applied  in  the  discovery  of  their  ideas  upon  the 
subject,  it  is  notorious  that  that  act  of  parliament  was  passed  in 
consequence  of  the  decision  in  the  cases  of  Banbury,  apd  of  other 
corporations  just  before  that  time,  and  the  obvious  necesiit}'  of 
parliamentary  interference  in  resptct  of  the  political  use  which 
was  made  of  the  law,  as  it  was  then  acknowledged  on  all  hands 
to  be.    But  at  any  rate  his  observation  would  not  apply  to  such  a 
case  aa  the  present,  which  is  escluded  by  a  special  proviso  from 
the  benefit  of  that  restoring  statute.    It  is  only  necessary  to  take 
notice  of  one  thing  more,  which  is  expressly  made  by  the  Court 
a  ground  of  their  decision  in  that  case;  and  that  is  the  case  of 
Sir  James  Smith  (Jb\  which  is  declared  by  Lord  Mansfield  and 
Mr.  Justice  Tates  to  be  in  point.     This  case  was  cited  to  shew 
that  by  the  judgments  of  ouster  against  the  individual  members 
the  corporation  was  not  dissolved,     it  came  on  upon  a  manda" 
mus  to  restore  Smith  to  the  office  of  alderman  of  London ;  and 
the  question  was  whether  he  was  in  office  after  the  judgment  in 
the  quo  warranto  case  against  tlie  corporation ;  for  if  he  was,  he 
ought  to  have  taken  the  oaths  required  by  the  statute  of  William, 
Upon  the  immediate  relevancy  therefore  of  that  case  to  the  case 
of  Colchester  two  observations  may  be  made.     1st,  That  the 
judgment  upon  the  effect  of  which  the  Court  gave  their  opinion, 
in  the  case  of  Sir  James  Smith,  was  a  judgment  of  seizure  against 
the  corporation  itself,  and  not  judgments  of  ouster  against  the 
several  mdividuals,  as  was  the  case  in  the  corpoialion  of  Col- 
chester.   2dly,  The  Court  evidently  doubted  in  the  former  case, 
as  was  observed  by  Mr.  Justice  BalUr,  in  the  case  of  the  King 
V.  Amery  (c),  whether  it  was  not  an  effectual  judgment,   but 

(«)  1  Vol.69.       (6)  ^Mod.&$.  IS JM.  19.  Sfttw.saO.       (c)JmU,t^.S5S. 
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said  they  were  bound  to  take  it  as  the  act  had  described  it ;  and         17S9. 

Mr.  Justice  Dolben  observed,  that  the  statute  of  JVilliam  (a)  did         

affirm  the  judgment  to  be  of  force,  for  it  did  not  declare  it  void  against 
ab  initio^  but  illegal.  But  the  question  has  been  since  put  be-  Pasmork. 
3K>od  all  controversy  in  the  case  of  the  King  v.  Amery^  where  it 
was  clearly. held  that  a  judgment  of  seizure  did  dissolve  a  corpo* 
ration.  \i  therefore  this  case  of  Sir  James  Smith  was  the  basis 
of  the  opinion  of  the  Court  in  that  of  Colc/iester  v.  Seaber^  its 
being  so  inapplicable  to  tlie  point  which  it  was  cited  to  support 
goes  a  great  way  to  shake  the  latter  case  2/2  toto;  but  beyond  all 
doubt  what  was  said  by  Lord  Holt  in  that  very  case  of  Sir  Jame^ 
Smith  which  is  expressly  alluded  to,  and  therefore  must  have 
beeu  known  to  the  Court  in  the  case  of  the  corporation  of  Col* 
cluster^  is  conclusive  that  they  did  not  entertain  a  conception  thfit 
the  doctrine  then  advanced  by  them  could  in  any  degree  be  ex- 
tended to  the  present  case;  for  so  far  from  its  supporting  such 
m  position,  it  is  in  express  terms  contradictory  to  it.  Says  Lord 
HoU,  '^  If  a  corporation  were  made  to  a  particular  purpose,  and 
'^  theif  divest  themselves  of  all  rights  so  as  they  cannot  answer  the 
*'  endof  their  institution^  it  is  thereby  dissolved'*  And  he  instances 
the  case  of  a  private  corporation  tor  charity  before  the  restrain- 
ing statute.  "  But  if  the  end  of  a  corporation  remains^  as  in  a 
'*  borough  to  make  bye- laws  and govemit  t/ie  corporation  remains 
^*  still:  and  the  making  of  bye-laws  is  no  franchise,  but  part  of* 
*^  the  constitution  **  I'he  expressions  made  use  of  by  the  same 
great  authority,  in  the  case  as  reported  m  Shower,  are  still 
more  pointed  and  material.  ''  1  must  agree  that  if  a  corporation 
''  to  a  particular  purpose  be  divested  of  all  its  powers  and  liber^ 
''  ties,  it  is  gone ;  as  in  the  case  of  a  charity.  But  now  for 
''  another  corporation  [alluding  to  that  of  London^  they  have 
*'  poiver  to  make  bye-laws  at\d  govern  the  place :  and  though  they 
"  have  their  liberties  seized,  yet  they  still  lemain  a  corporation, 
'^  and  might  act  as  such.**  That,  he  adds,  was  the  reason  of  the 
dean  and  chapter  of  Norwich's  case  (6) ;  **  that  they  were  useful 
^*  still  as  assistant  to  the  bishop.*'  He  concludes  with  saying  thfit 
"  It  is  not  the  privilege  of  the  corporation  to  govern  and  make 
**  bye-lawSf  but  it  is  essential  to  its  being :  it  is  part  of  the  cQp- 
"  stitution.'*  It  is  palpable  what  L.ord  Holt*s  opinion  upon^e 
subject  was  ;  that  if  a  corporation  had  no  longer  the  power  (o 
mi^e  bye*laws  and  to  govern  the  place,  it  was  ipso  facto  di8f<qjv^, 
beoause  the  end  of  its  creation  no  longer  remained ;  and  lie 

(a)  2fr.i^M.  €.  3.  (6)  Palm.  491. 
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1789-        rejects  the  idea  of  this  great  end  of  goveniment  being  the  fran- 

chise  or  privilege  of  the  corporation.    But  he  considers  it  in  its 

iigainst        ^^^^  ^^^  constitutional  light,  as  a  trust  created  for  the  benefit  oF 
Pasmore.      the  subject;  and  essential  to  the  very  being  of  that  body  on  uhom 
such  a  trust  is  conferred,  that  they  should  have  the  power  of  ful- 
filling its  ends ;  leaving  it  to  the  law  to  enforce  the  execution 
of  that  power.    As  to  the  opinion  of  Mr.  Justice  Eyre,  which 
was  cited  on  the  other  side^   that  a  corporation  may  subsist, 
though  it  hath  not  the  power  of  choosing  officers,  and  the  King 
*    may  have  that ;  the  answer  is  obvious,  that  the  very  language 
made  use  of  shews  that  he  was  speaking  of  a  corporation  so  con- 
stituted at  its  creation.     If  then  the  preliminary  observations 
made  by  the  Court,  in  giving  judgment  in  Colchester  and  Seaber, 
which  have  been  already  remarked  upon,  did  not  give  sufficient 
light  as  to  their  intention  of  confining  their  opinion  to  the  case 
immediately  before  them,  where  a  restoring  charter  had  been 
granted,  and  accepted  by  the  members  of  the  old  corporation, 
at  least  their  reference  to  the  case  of  Sir  James  Smith,  as  being 
in  point  to  the  question  then  discussed,  would  manifest  that  in- 
tention in  the  plainest  manner,  and  prove  beyond  controversy 
that  their  judgment  was  altogether  founded  upon  the  operation 
which  the  restoring  charter  had  on  the  extinct  corporation.  Upon 
this  ground  there  is  a  wide  distinction  between  that  case  and  the 
presrnt,  ^^hich  perhaps  may  render  it  unnecessary  for  the  Court 
to  investigate  that  decision  very  nicely.     The  point  therein  esta- 
blished then  amounts  to  no  more  than  this,  that  though  a  corpo- 
ration be  extinct  and  dead  to  all  other  purposes  in  point  of  law, 
yet  if  there  remain  any  of  the  old  members,  the  Crown  may  re- 
vive that  corporation  by  a  restoring  grant.     Now  that  is  not  in- 
consistent with  the  defence  here  set  up;  and  there  are  many 
cases  analogous  to  such  a  situation.    For  example,  after  a  judg- 
ment of  seizure,  by  which  a  corporation  is  dissolved,  no  doubt 
can  be  entertained  but  that  the  King  may  grant  out  again  the 
same  franchises  to  a  different  body  of  men ;  yet  if  he  chose  to 
pardon  the  old  corporators  the  effect  of  the  judgment  against 
them,  and  to  grant  a  charter  of  restitution,  the  corporation  would 
be  ni  of  their  former  rights.     This  was  not  doubted  either  by 
the  Bar  or  Bench  in  the  case  of  the  Ktng  v.  Amery  (a) ;  though 
the  effect  of  such  a  charter  was  impeded  in  that  case  by  an  in- 
tervening grant  to  another  body  of  men.     And  it  actually  took 
effect  ID  the  case  oi  the  corporation  of  Yorh^  against  whom  a  quo 

(a)  AnlLt,  %  voL  515. 
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warranto  informatioD  had  been  filed^  and  they  neglected  to  ap-        1789. 

pear  till  after  the  time  for  appearance  had  elapsed ;  but  at  some        

distance  of  time  afterwards  the  King  permitted  them  to  replevy        ofotiitf* 
by  consent,  which  was  equivalent  to  a  restoring  grant;  in  con«      Pasmosc 
sequence  of  which  they  resumed  their  ancient  franchises.     It 
may  be  necessary  to  advert  to  the  circumstance  of  writs  having 
issued  under  the  great  seal,  before  the  statute,   to  appoint  m 
mayor  or  other  head  officer^  when  a  corporation  had  slipped  its 
charter  day,  because  this  is  another  ground  taken  up  by  Mr. 
Justice  fVihnotf  in  the  case  of  Colchester  v.  Seaber,  from  whence 
he  argued  that  the  corporation  were  not  so  entirely  dissolved, 
but  that  they  were   as  capable  now  of  being  revived  in  the 
King's  charter,  as  they  had  been  before  the  statute  by  his  writ. 
That  is  the  fair  way  of  stating  that  argument ;  but  it  will  be  found 
upon  examination  not  to  apply  to  this  case.     In  the  first  pUjce, 
that  right  in  the  Crown  was  always  very  much  doubted,  as  ap- 
pears by  Lord  Ch.  J.  Parker^ ^  opinion  in  the  Banbury  case,  and 
by  the  report  made  by  Sir  PA.  York^^  and  Sir  Clement  fVearg,  in 
the  case  of  Tiverton  corporation.     But  at  any  rate  it  was  onlym 
right  of  nomination,  which  must  have  been  assented  to  by  a  suffi- 
cient number  of  the  several  parts  of  the  corporation  to  form  a 
regular  election ;  because  they  might  have  refused  the  King's  no- 
mination.    So,  where  they  slipped  their  charter  day,  and  a  writ 
issued  empowering  them  to  proceed  to  an  election,  that  elec- 
tion must  still  have  been  made  by  an  assembly  competent  to  such  m 
purpose  by  the  terms  of  their  charter  or  constitution.     Such  an 
assembly  could  not  have  been  convened  in  this  case,  and  there- 
fore nothing  could  have  rescued  them  from  that  state  of  dissolu- 
tion.    This  is  also  confirmed  by  express  authority ;  for  Lord 
Ch.  6.  Comyns  (a),  under  the  title  of  '^  Dissolution  of  a  Corpora^ 
**  tion/*  after  saying  that ''  a  corporation  is  dissolved  who  refuse 
**  to  continue  the  election  of  officers  till  all  are  dead  who  could 
'*  make  an  election,*^  immediately  subjoins,  **  so,  if  the  King 
'*  name  the  head  of  the  corporation,  and  they  refuse  his  nomi- 
*'  nation  till  the  body  be  dead/^  that  is  to  say,  the  body  who 
could  make  an  election,  iBut  lastly^  it  is  a  conclusive  answer  to  that 
argument,  that  no  charter  has  been,  or  can  now  be,  granted  to  the 
old  body,  by  which  they  could  be  restored  to  their  old  rights; 
for  the  King  has  precluded  himself  from  making  any  such  giriQtf 
or  doing  any  other  act  equivalent  thereto,   by  th^  new  grf^t 

(«)  Cm.  Dig.  4tfi. 

yrhich 
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1789.       wiiich  he  has  conferred  on  a  different  body  of  men.    This  was 

much  discussed  in  the  case  of  the  Kir^  v.  Amery,  and  made  a  part 

t^ain^^     of  the  solemn  judgment  delivered  by  the  Court  on  beh.alf  of  the 
Pasmorb.      defendant  in  that  case,  who  claimed  under  an  intervening  charter 
made  between  the  time  of  the  judgment  in  quo  warranto  against 
the  old  corporation  in  the  reign  of  Charles  the  Second,  and  a 
charter  of  restitution  granted  to  that  body  by  James  the  Second. 
Thus  far  the  intention  and  opinion  of  the  Judges  who  gave  judg- 
ment in  the  case  of  Colchester  v.  Seaber  have  been  considered  and 
endeavoured  to  be  collected  from  the  internal  evidence  afforded 
by  the  case  itself.     In  order  to  make  that  case  apply  agamst  this 
defendant,  it  is  necessary  for  the  other  side  to  shew  that  the  ab- 
stract doctrine  intended  to  be  laid  down  by  the  Judges  in  that 
case  was,  that  the  loss  of  an  integral  part  of  a  corporation  made 
necessary  to  its  corporate  activity  by  the  terms  of  its  constitution, 
>   without  any  power  of  replacing  it,  was  not  a  dissolution.     But 
besides  that  the  facts  of  that  case  did  not  call  for  such  an  opi- 
nion, and  that  such  is  not  the  natural  inference  to  be  drawn 
from  the  expressions  made  use  of  by  the  Court,  taken  all  toge- 
ther, and  connected  with  each  other;  the  very  same  Judges  in 
subsequent  cases,  and  in  one  particular  very  recendy  afterwards, 
delivered  a  contrary  opinion  ;  in  a  case  too  arising  out  of  the  same 
borough  of  Colchester,  and  growing  out  of  the  former  judgment : 
that  was  the  case  of  the  King  v.  The  Mayor  and  Aldermen  of 
Colchester  (a),  where  ^mandamus  was  applied  for  to  compel  the  de- 
fendants to  proceed  to  an  election  of  forty-eight  persons  duly 
qualified  under  an  act  of  ttie  9  ^  10  fT.  3.  to  be  guardians  of  the 
poor  of  the  said  town.  By  that  statute  a  corporation  had  been  cre- 
ated consisting  of  the  mayor  and  aldermen  of  Colchester  for  the  time 
being,  and  of  forty-eight  other  persons.    These  latter  were  to  be 
chosen  at  once,  twelve  out  of  the  four  several  wards  of  the  town ; 
and  six  of  each  twelve  who  were  first  elected  were  to  cease  to  be 
of  the  corporation  at  the  end  of  two  years,  and  six  others  to  be 
chosen  in  their  room,  at  a  meeting  to  be  holdenby  the  mayor  and 
aldermen  for  that  purpose.    In  consequence  of  the  judgments  of 
ouster  obtained  against  the  mayor  and  aldermen,  by  which  those 
offices  had  ceased  in  the  corporation,  the  election  of  the  guardians 
could  not  be  continued ;  neither  could  the  remaining  guardians 
hold  any  meetings  for  the  dispatch  of  business  without  the  mayor 
and  aldermen  by  the  provisions  of  the  act.    A  temporary  act 

(«)7Vm.l4Geo.3.in4.  Dot^/.  on  Elections,  S  vol.  Notes  on  HtfN^«<M  case. 

passed 
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The  King 


passed  in  1742,  appointing  twelve  persons  nomin^tim  to  officiate        1789. 
in  the  room  of  the  mayor  and  aldermen  during  the  continuance 
of  the  act,  or  till  the  King  re-incorporated  tbe  town.    I'his  act 
expired  in  three  years,  after  which  the  poor  rates  had  been  assessed     Pasmori. 
by  parochial  overseers  under  the  43  Elh.  c.  2.     in  176S,  the 
King  granted  a  charter  of  restoration  to  tbe  old  corporation, 
vrhich  revived  the  former  constitution ;  at  which  time  there  was 
not  one  of  the  forty-eight  guardians  existing.    In  support  of  the 
mandamust  the  case  of  Colchuler  v.  Seaber  was  relied  on  as  prov- 
ing  (hat  the  mayor  and  aldermen  were  now  to  be  considered  as 
holding  their  offices  under  the  old  charier  of  the  town ;  and  as 
suchy  being  an  integral  part  of  the  corporation  created  by  the 
statute  of  fVitliam,  were  competent  to  hold  a  meetiog  (oi  the  elec- 
tion of  the  forty-eight  guardians.     The  Court  werie  of  opinioa 
that  they  could  not  grant  a  mandamus  for  a  whole  integral  part; 
and  that  the  corporation^  which  was  to  consist  of  two  integral 
parts,  by  the  dissolution  of'  one  of  these  was  Huff  dissolved.   Now 
though  it  be  urged  that  the  former  was  tbe  ground  or  which  the 
Court  refused  tbe  mandamus,  yet  it  is  absolutely  iaspossible  tbat 
the  same  Judges  who  ui^ed  the  expressions  attributed  to  thera  ir 
this  latter  case,  could  have  held  sentiments  so  diametrically  oppo- 
site to  them  just  before,  as  those  which  have  beea  imputed  to  diem 
in  Colchester  v.  Seaber,    This  rather  ahews  that  what  was  there 
said  by  them  was  spoken  only  in  refwence  to  the  pRrticular  case 
then  before  them  :  but  if  it  had  been  otJberwise  intended  at  the 
time,  yet  as  they  held  a  contrary  laogusge  in  a  case  immediately 
subsequent,  and  that  too  with  an  express  reference  to  the  ibr» 
mer  one,  it  is  most  natural  to  suppose  that  they  had  re-considered 
their  former  opinion,  and  thought  proper  to  correct  it.     But 
according  to  the  doctrine  now  contended  for  .on  the  oiher  side, 
it  might  as  well  have  been  msisted  ui  tbe  King  v.  Colchester ^  tint 
the  parish  could  not  have  proceeded  to  elect  overseers  becauae 
an  integral  pi^rt  of  the  old  corporation  renuiined  after  the  cfaaii^ 
of  restoration  had  been  granted :  although  it  was  no  longer  m 
the  power  of  that  corporation  to  answer  any  one  piurpose  of 
its  creation.     That  a  corporation  which  has  lost  the  power  W 
perpetuating  itself^  by  tbe  loss  of  an  integral  part  and  tfae  want 
of  a  sufficient  number  of  persons  to  foras  another  electinSy  is 
thereby  dissolved  in  point  of  law,  was  again  asserted  by  one  ai 
those  judges  whose  opinion  baa  beea  urged  to  tfaecoDtaargr ;  for 
in  the  case  of  the  King  v.  Monday  (a),  where  an  information  in 

(a)  C9wp,  $S7. 

the 
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I 

1789'       the  nature  of  a  quo  warranto  was  brought  against  the  defend- 

ant  for  claiming  to  be  an  alderman  of  Portsmouth^  the  question 

_^i°  was  whether  by  the  terms  of  the  charter  a  majority  of  aldermen 
Pasmorb.  present  was  suflScient  to  elect,  not  being  a  majority  of  all ; 
Lord  Mansfield  asked  whether  there  were  any  case  where  the 
charter  had  directed  the  election  to  be  bt/the  majority  of  the  body, 
in  which  it  had  been  held  that  a  less  number  than  a  majority 
of  the  whole  corporate  body  could  elect ;  as  if  the  corporation 
consist  of  twelve,  and  two  die,  whether  six  could  elect  ^  To 
which  it  was  answered  by  Mr.  Justice  Aston ,  that  in  the  case  of 
JRer  V.  Reese  and  Rex  v.  Newsham,  common  councilmen  of  Caer^ 
marthen,  it  was  clearly  understood  that  if  the  major  part  of  the 
corporation  had  been  dead,  it  would  have  been  in  fact  dissolved; 
or  at  least  those  who  survived  could  not  have  assembled  for  the 
purpose  of  an  election.  Now  the  case  of  Rex  v.  Newsham  and 
others  (a)  came  on  upon  a  motion  for  a  mandamus  directed  to  them 
as  common  councilmen  to  proceed  to  the  election  of  a  mayor ; 
and  it  appeared  that  the  election  could  only  be  made  by  a  majo- 
rity of  the  whole  number  of  common  councilmen^  which  were 
twenty  in  all :  At  that  time  only  eleven  remained ;  upon  which 
Lord  Ch.  J.  Ryder  observed  that  ''  the  circumstance  that  the 
'^  common  councilmen  are  reduced  to  the  lowest  number  which 
*'  can  elect  a  mayor  was  of  great  weight ;  for  if  any  one  of 
'*  them  should  die  before  there  is  an  election  of  a  mayor,  there 
**  never  can  be  an  election,  and  consequently  the  corporation 
*^  must  be  dissolved."  And  therefore  the  court  granted  the  man* 
damns.  The  result  then  of  all  these  authorities,  and  this  rea« 
aoning,  is,  that  the  judges  who  presided  in  the  case  of  Colchester 
V.  Seaber  did  by  no  means  intend  in  making  use  of  the  phrases 
relied  on  to  comprehend  such  a  case  as  the  present,  or  to  ex- 
tend the  principles  then  laid  down  further  than  the  cast  before 
them,  where  a  charter  of  restoration  had  been  granted  to  and  ac- 
cepted by  the  old  body.  But  if  this  distinction  cannot  be  main- 
tained,  if  the  doctrine  laid  down  in  the  case  of  Colchester  v.  Sea* 
her  must  of  necessity  extend  to  such  a  case  as  this  where  no  re- 
storing charter  has  been  granted,  then  unless  every  other  autho* 
rity  in  the  books  upon  this  subject  is  to  be  obliterated,  that  case 
cannot  be  law.  For  the  general  tenor  of  all  the  authorities  goes 
expressly  to  shew  that  the  corporation  of  Helleston  by  the  irrepar- 
able loss  of  an  integral  part,  and  the  impossibility  of  ever  act- 

(a)  Say,  211. 

ing 
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ing  again  as  a  corporation^  was  in  point  of  law  dissolved  ;  not        1789. 

by  way  of  forfeiture^  but  as  a  consequence  of  law  attaching^        

upon  such  a  situation.  The  old  cases  and  dicta  are  full  and  sa-  ^,^® 
tisfactory  to  this  point ;  it  is  founded  on  the  clearest  reasoning ;  Pasmokb. 
it  is  supported  by  a  direct  authority  of  this  court  in  the  case  of 
Banbury;  it  has  been  unequivocally  adopted  by  all  general  wri- 
ters; the  constant  usage  and  experience  of  the  crown  officers 
has  coincided  with  it ;  and  many  charters  have  been  granted  on 
this  foundation,  which  are  in  full  force  at  this  day ;  above  all 
the  Legislature  have  recognized  it  in  express  terms,  and  placed 
it  beyond  doubt  or  question ;  the  ver^  authorities  relied  on  by 
the  Court  in  the  case  of  Colchester  v.  Seaber  are  grounded  on 
this  doctrine ;  and  finally,  it  has  been  since  adverted  to  and  ac- 
knowledged by  the  same  Judges  in  subsequent  cases.  A  point 
so  fully  established  by  judicial  and  legislative  authi^rity  could  not 
have  been  overturned,  even  if  its  own  propriety  might  have  been 
questioned  originally ;  but  there  is  no  necessity  for  presuming 
that  such  an  intention  ever  existed  in  this  court ;  much  less  as 
the  doctrine  itself  is  deeply  grounded  in  reason  and  policy. 

Jekj/ll  in  reply  {a).  Objections  have  been  made  to  the  Col- 
chester case  on  intrinsic  as  well  as  extrinsic  circumstances.  The 
former,  that  it  was  decided  without  much  argument  on  the 
point  for  which  it  was  cited  here,  and  that  the  question  of  dis- 
solution was  only  collaterally  observed  upon.  But  the  right  of 
action  depended  on  the  existence  of  the  corporation  :  if  it  had 
been  totally  destroyed,  the  right  of  action  was  gone ;  the  cir- 
cumstance of  the  corporation  not  being  dissolved,  which,  the 
Court  determined,  gave  the  right  of  action  and  supported  it. 
With  respect  to  the  counsel  in  that  case  ;  their  silence  on  that 
part  of  the  subject  (considering  their  abilities)  is  a  strong  ar- 
gument to  shew  that  nothing  could  be  urged  to  prove  the  dis- 
solution. The  court,  in  determining  the  question,  cited  many 
authorities,  and  among  others  the  passage  from  Bro.  Abr>  p.  514. 
and  Sir  J.  Smith's  case ;  the  latter  of  which  Lord  Mansfield 
said  was  in  point.  They  also  observed  on  the  distinction  be- 
tween a  judgment  against  the  corporation  itself,  and  against 
the  individual  members  of  it,  and  recognized  the  doctrine  that 
a  corporation,  though  unable  to  carry  on  it's  own  succession^ 
might  yet  exist  for  certain  purposes.    As  to  the  attack  on  the 


(a)  This  is  the  reply  on  the  first  argument,  into  which  snch  parts  of  the 
cone]  argnment  for  the  relator  as  gave  any  answer  to  the  cases  cited  for  the 
defendant  are  interwoven, 

Colchester 
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1789*        Colchester  case  from  extrinsic  matter,  the  cases  of  Bewdlej/^  Ban' 

buri/,  and  others  have  been  cited  :  But  all  tlie  arguments  drawn 

^Ij^JJ®  from  them  are  mere  inferences  deduced  from  dicta,  and  not  the 
l^ASMORE.  judgments  of  the  cburt  on  the  poiut.  And  as  for  the  opinions 
of  the  Attornies  and  Solicitors  General,  which  have  been  al- 
luded to  ;  however  respectable  their  private  opinions  may  be, 
they  cannot  be  cited  as  authorities  here.  The  passage  cited 
from  Ro.  Abr.  {a)  of  the  brethren  and  sisters  does  not  prove 
that  the  loss  of  an  integral  part  dissolves  a  corporation ;  it  only 
says  that  when  all  the  sisters  are  dead,  all  acts  done  by  the  bre- 
thren are  void,  because  they  are  not  a  pfr/ec/ corporation ;  which 
implies  that  they  are  an  imperfect  corpoi  at  ion,  and  consequently 
not  dissolved.  The  Bewdley  case  proves  nothing,  for  it  was 
never  determined;  it  does  not  appear  to  have  been  argued  when 
the  special  verdict  was  found  on  the  second  trial.  Nothing 
can  be  collected  from  it  to  shew  that  the  opinion  of  the  twelve 
Judges  was  as  has  been  stated  by  the  defendant's  counsel.  And 
JPowell  J.  (&)  could  not  think  the  corporation  was  dissolved  for 
want  of  capital  burgesses,  but  doubted  only  whether  they 
could  act.  So  that  although  an  integral  part  was  gone,  that 
learned  Judge  was  of  opinion  that  the  corporation  was  not  dis- 
solved. As  to  the  Banbury  CBse,  although  Lord  Macclesfield  was 
of  opinion  that  the  corporation  was  dissolved,  yet  he  admitted 
that  it  was  the  opinion  of  many  that  the  corporation  might  be 
revived  by  a  writ  under  the  great  seal ;  and  no  judgment  was 
given  there.  In  (he  Tregony  case  (c)  the  only  question  was  whe- 
ther a  peremptory  mandamus  should  be  granted  to  proceed  to 
the  election  of  a  mayor,  the  charter  day  of  election  being  pass- 
ed, which  the  Court  refused  to  gfant.  But  the  judgment  of 
that  case  does  not  affect  the  present.  For  when  the  Court 
state  the  consequences  of  the  corporation  not  proceeding  to  the 
election  on  the  charter  day,  they  only  say  ''  where  they  have 
*^  no  power  to  choose  on  any  other  day,  their  corporation  shall  be 
**  dissolved  rather  than  they  should  make  an  election  on  another 
^'  day ;''  and  not  that  by  such  omission  they  are  ipso  facto  dissolved. 
The  Stat.  1 1  Geo.  I.e.  11.  5.  1.  is  only  declaratory  ;  the  words 
of  it  are  that  the  corporations  would  be  dissolved,  were  it  not 
for  the  interference  of  the  Legislature,  and  not  that  they  are 
dissolved.  And  the  statute  enables  them  to  do  that  for  them- 
selves which  the  Crown  by  its  own  act  could  do.  And  with 
respect  to  what  was  said  by  Lord  Mansfield  in  (he  case  of  R.  v.  the 

(a)  1  £••  Abr.  514.  J.  1.  (6)  1  P.  Wm.  211.  (c)  8  Mod.  itr. 

Mayor^ 
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MayorfS^c.  of  Colchester  {a},  his  opinion  proceeds  on  the  idea  1789. 
of  all  the  members  of  the  corporation  being  gone  :  that  is  one  ■ 
of  the  modes  by  which  it  is  admitted  on  all  hands  that  a  cor-  agmtut 
poration  may  be  dissolved ;  and  consequently  that  opinion  is  Pasmori. 
not  applicable  to  the  present  case,  where  some  of  the  corporatora 
were  in  existence  at  the  time  of  granting  the"  charter  by  the 
present  King.  And  with  respect  to  the  passage  cited  from  S 
Com.  Dig.  415.  tit.  '*  Franchisei/^  (G.4.)  no  authority  is  cited 
to  support  it.  There  is  a  fallacy  throughout  the  whole  of  the 
argtranent  for  the  defendant  on  this  point:  the  general  argu- 
ment is  that  a  corporation,  when  it  loses  an  integral  part,  shall 
be  dissolved;  but  the  fallacy  consists  in  supposing  that  by  that 
event  alone  the  corporation  is  ipso  facto  dissolved.  It  may  be  ad- 
mitted that  such  a  loss  will  ultimately  occasion  a  dissolutioo ; 
since,  as  the  corporation  has  no  power  of  perpetuating  itself,  it 
roust  in  process  of  time  become  extinct  by  the  natural  death  of 
all  it's  members :  But,  until  that  period  arrives,  the  power  of  re- 
animating the  corporation  exists  in  the  Crown.  If  the  princi- 
pies,  on  which  the  compact  between  the  Crown  and  a  corpo- 
ration is  founded,  be  considered,  it  will  be  found  to  be  deci- 
sive of  the  question.  In  consideration  that  certain  individoala 
will  take  upon  themselves  the  government  of  a  particular  place, 
the  Crown  grants  to  them  certain  privileges.  Now  if  the 
King  could  deprive  the  defendant  of  this  right  in  a  case  like  the 
present,  it  would  be  taking  away  one  of  those  privileges  on 
condition  of  which  he  undertook  the  bnrden;  and  the  fran- 
chises of  the  defendant,  who  is  innocent,  would  thus  be  forfeited 
for  the  negligence  of  the  guilty.  In  answer  to  the  arguments 
relative  to  the  construction  of  the  charter  of  the  present  King, 
it  is  material  to  consider  the  King's  intention  as  it  arises  on  the 
preamble ;  and  from  that  it  appears  to  have  been  his  intent  to 
re-animate  the  old  corporation,  which  was  to  be  effected  by  the 
introduction  of  fresh  integral  parts.  Then,  having  done  one 
thing  at  the  instance  of  the  petitioners,  the  crown  improvidently 
did  another,  which  renders  the  grant  void.  Or  if  it  be  consi- 
dered that  the  new  corporation  was  created  on  the  suggestion 
of  the  petitioners,  the  grant  is  equally  void  on  the  ground  that 
the  King  was  deceived  by  their  misrepresentation.  Lord  Ckats^ 
dos*s  case,  6  Rep.  56.  and  R.  v.  Kemp,  12  Mod.  7B.  In  JUoor 
46,  it  i^  said  that,  if  the  King  be  deceived  in  hia  grant,  it  i 

shall  not  be  allowed  to  take  effect  contrary  to  hit  intent. 

(«)  DoMgh  EUd.  Ciu. 

Now 
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1789.        Now  here  the  Kind's  intention  was  to  renovate  the  old  corpora- 

tion  :  and  the  allowance  of  the  last  charter  would  be  to  create  a 

tigtgaut  ^^^  corporation  contrary  to  his  intention.  Then  it  was  ar-* 
Paimoke*  gued,  that  if  one  part  of  the  King's  charter  be  good,  and  another 
bad,  the  latter  may  be  rejected ;  or  if  two  constructions  may 
be  made,  by  the  one  of  which  it  may  be  supported  in  law,  and 
not  by  the  other,  such  construction  shall  be  put  on  the  grant 
as  will  give  effect  to  it;  for  which  was  cited  9  Rep.  131.  a. 
10  Rep.  67.  And  the  reason  given  in  both  instances  is,  that  it 
IS  for  the  honour  of  the  King  and  the  benefit  of  the  subject  tliat 
it  should  be  so.  But  in  this  case  it  is  not  for  the  benefit  of  the 
subjects  (the  old  corporators)  to  be  divested  of  those  rights  of 
which  they  were  legally  possessed.  If  the  King's  grant  has  a 
double  intent,  it  shall  be  void  for  the  uncertainty.  Dav.  45. 
2  Ro.  Abr.  196.  F.  1. ;  a  fortiori  then  shall  the  present  grant  be 
void  for  contradiction.  Lord  Ch;  B.  Comyns  in  his  Digest  (a) 
mentions,  as  a  preliminary  to  all  grants,  ''  that  every  grant  by 
« '^  the  King  of  a  thing  which  he  may  grant,  where  he  is  apprised 
**  of  his  mterest,  and  of  the  came  and  circumstances  of  the  grant , 
''  will  be  good."  But  here  the  King  was  not  apprised  of  the 
circumstances  of  the  grant,  as  far  as  respected  the  granting  of  a 
new  corporation. 

Lord  Ken  YON,  Ch.  J — ^The  general  question  which  arises 
on  this  special  verdict  is.  Whether  the  charter  of  Geo.  3.  was 
accepted?  In  arguing  which  some  things  are  clear;  when  a 
corporation  exists  capable  of  discharging  its  functions,  the  Crown 
cannot  obtrude  another  charter  upon  them  :  they  may  either 
accept  or  reject  it.  In  arguing  one  part  of  the  case,  the  counsel 
for  the  relator  took  their  ground  on  the  convenience  of  the  case, 
inferring  from  thence  that  the  law  would  coincide  with  it.  Now 
let  us  consider  what  is  the  convenience  of  the  case ;  and  in 
doing  so  I  do  not  confine  my  observations  to  Helleston  alone, 
but  they  are  applicable  to  corporations  in  general,  where  they 
have  conclusive  jurisdictions  from  the  rest  of  the  county.  That 
the  magistracy  in  this  borough  had  ceased,  and  that  the  remain- 
ing corporators  could  not  exercbe  those  functions  which  were 
intended  for  the  government  of  the  borough,  are  allowed  on 
all  bands.  Then  it  cannot  be  supposed  that  it  must  depend  on 
the  whim  or  caprice  of  three  or  four  individuals,  or  perhaps  one, 
whether  there  should  be  any  magistracy  in  the  town  or  not; 
especially  too  in  direct  opposition  to  the  intentions  of  the  King 

(a)  CMii.i>v«45S.(G.4.) 
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^vho,  as  pater  patria,  is  to  superintend  the  administration  of        1789. 

justice  throughout  the  country,  and  who  thought  it  necessary  to 

provide  by  his  charter  a  sufficient  number  of  magistrates  for  the  ae^^^ 
government  of  this  place.:  and  as  was  said  by  Lord  Mansfield  I^asmorb. 
(though  for  another  purpose)  in  the  case  of  the  mayor,  Sfc,  of 
Co/rAe^^er  against  Seaber  (a),  *'  without  an  express  authority,  so 
strong  as  not  to  be  gotton  over,  we  ought  not  to  determme  a 
case  so  much  against  reason."  The  several  inconveniences,  which 
have  been  pointed  out,  namely,  that  the  corporation  lands  would 
revert  to  the  donor,  by  which  the  means  of  carrying  into  exe- 
cution public  and  charitable  trusts  would  be  defeated,  and  that 
various  privileges  would  be  destroyed,  would;  if  true,  have  con- 
siderable weight.  But  the  great  difficulty  of  the  case  is  solved 
by  this ;  when  an  integral  part  of  a  corporation  is  gone,  with- 
out whose  existence  the  functions  of  the  corporation  cannot 
be  exercised,  and  the  corporation  has  no  means  of  supplying 
that  integral  part,  the  corporation  is  dissolved  to  certain  purposes. 
This  appears  by  the  case  put  in  Rol,  Abr.  (6)  of  the  corporation 
of  brothers  and  sisters :  This  passage  is  adopted  by  Lord  Ch.  B. 
Comyns  in  his  Digest  (c);  another  passage  equally  strong  is  there 
added;  and  though  he  mentions  no  authority  to  support  it,  yet  it 
must  be  remembered  that  his  opmion  alone  is  uf  great  authority. 
But  it  does  not  follow  that,  because  the  corporation  is  dissolved  to 
a  certain  purpose,  the  King  cannot  renovate  it.  Corporations  are 
the  creatures  of  the  Crown  :  and  on  their  dissolution  their  fran-  . 
chises  revert  to  the  Crown«  But  if  the  King  choose  that  all  their 
rights  shall  be  revived,  it  is  competent  to  him  to  do  so,  either  with 
the  old  or  new  corporators;  and  thereby  no  person  is  injured,  nor 
is  any  rule  of  law  infringed.  And  by  the  new  charter  the  King  did 
nut  consider  the  old  corporation  as  dissolved  to  ail  purposes;  but 
he  granted  those  rights  to  a  new  set  of  men,  and  superadded  such 
other  powers  as  he  deemed  necessary,  it  has  been  said  that  in 
the  case  of  the  mayor,  ^c.  of  (hUhester  v.  Seaber  it  was  de- 
termined that  the  old  corporation  was  not  irrecoverably  gone, 
though  they  had  lost  their  magistrates ;  and  that  is  the  main 
ground  on  which  the  argument  for  the  relator  stands :  But  I 
think  it  is  all  reconcileable  with  this  doctrine.  Lord  Mansfield 
did  not  say  in  that  case  that  the  corporation  could  act,  or  that  it 
it  was  not  dissolved  to  some  purposes;  but  only  that  the  King 
might  renovate  it,  and  when  renovated  all  the  former  rights 
would  revive  and  attach  on  the  new  corporation,  and  amoBgst 

(a)  3  HnfT.  1870.        (6)  1  Ro.  Jbr.  Sli.  L.  1.        (e)  3  Com.  Dig.  415. 
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1 789-  olliert  the  tight  of  suing  on  the  bond  given  to  the  old  corpora'* 

rp.jr  tion.     But  it  is  said  that,  supposing  this  to  be  the  case,  the 

mgniMt  King  was  deceived  in  his  grant,  and  that  the  grant  is  consequently 

Pasmore,  ^qJj^     Byj  I  tiiJnij  {,e  was  not.     The  recital  in  the  new  charter 

states  all  those   facts    from    whence   the   King's   right  arose, 
and  from   Mihenc^  be  drew  his  conclusion   in  point   of  law, 
that  the  corporation  uas  in  danger  of  being  dissolved.     There 
is   no  doubt  but   that   Mas  the  case.      But   there  is  no  one 
fact  there  stated  to   the  King  vihich  was   not  true.     If  the 
King  be  called  upon  to  grant  some  part  of  his  estate,  and  the 
interest  vihich  he  has  in  it  is  greater  than  that  which  is  repre- 
sented to  him,  he  is  tlien  deceived,  and  his  grant  is  void  :   But 
that  is  not  the  case  here,     llie  old  corporation  was  in  danger 
of  being  dissolved,  and  no  relief  could  be  administered  without 
the  King's  interference;  his  act  was  necessary  to  revive  the  cor- 
poration.   Tlien  it  is  said  that  the  new  charter  cannot  take 
effect,  because  the  King  has  not  used  it  in  words  of  grant,  bat 
only  words  of  confirmation.    This,  in  my  opinion,  reverts  to 
Mrbat  I  have  already  said.     To  some  purposes  it  was  dissolved ; 
it  was  so,  if  the  King  did  not  choose  to  renovate  it.    But  he  did 
so  choose :  and  by  his  grant  (which  it  was  competent  to  him  to 
make)  he  gave  power  to  do  such  acts  as  were  necessary  for  the 
government  of  the  town.    Then  has  this  new  charter  been  ac- 
cepted or  not  ?  The  majority  of  the  grantees  are  stated  to  have 
accepted  it ;  and  the  refusal  by  a  few  of  the  body  was  certainly 
not  sufficient  to  repel  the  acceptance  of  the  rest.     Therefore 
judgment  must  be  given  for  the  defendant,  who  derives  his  title 
under  this  charter. 

AsHHUnsT,  J. — Although  (his  matter  has  in  the  argument 
branched  out  into  several  points,  the  principal  question  is  whe* 
ther  at  the  time  of  granting  the  charter  the  present  King  had  a 
right  to  grant  it,  and  whether  from  any  thing  contained  in  the 
charter  it  is  inadequate  to  the  purpose  intended.  To  determine 
this  it  may  be  proper  to  consider  what  is  the  end  and  intention 
of  creating  corporations  aggregate  of  the  kind  now  under 
discussion.  The  principal  end  is  for  preserving  good  order  and 
government  within  the  limits  of  the  towns  in  which  they  are 
established :  they  are  not  merely  temporary  institutions^  but  are 
intended  to  have  perpetual  succession.  Therefore  they  must 
bave  the  means  of  preserving  that  succession  :  and  whenever  a 
corporation  is  so  far  reduced  by  accident  or  negligence  as  to  be 
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inadequate  to  the  purposes  of  government^  and  to  have  lost  the 
power  of  continuing  that  succession  from  the  want  of  any  in- 
tegral party  it  is  virtually  dead^  for  it  is  no  longer  capable  of  j 
answering  the  end  of  its  institution.  And,  as  it  was  ori-  i 
ginally  created  for  the  public  good,  and  not  merely  with  a  view  ' 
to  the  private  interest  of  individuals,  whenever  it  can  no 
longer  perform  those  functions  which  is  a  condition  incident  to 
its  incorporation,  the  Crown  ought  not,  for  the  sake  of  a  few 
individuals,  to  be  restrained  from  exercising  its  prerogative  in 
granting  a  new  constitution  for  the  benefit  of  the  inhabitants  of 
the  place,  whose  interest  the  Crown  had  in  view  in  the  original 
incorporation.  This  corporation  was  in  that  state  at  the  time  of 
the  new  charter ;  it  could  not  continue  its  own  existence, 
nor  do  any  corporate  act ;  then  what  should  in  law  or  rea- 
son prevent  the  Crown  from  interposing  ?  But  it  has  been  con- 
tended that  the  old  corporation  was  not  dissolved,  because  some 
of  the  natural  members  were  in  existence ;  and  that  there  can- 
not be  two  corporations  at  one  time  in  the  same  place  with  co- 
extensive powers.  I  admit  the  latter  part  of  the  position  to  be 
true,  namely,  that  there  cannot  be  two  such  effective  corpora- 
tions in  the  same  place ;  for,  instead  of  good  order,  that  would 
only  be  productive  of  anarchy;  but  I  deny  the  former  position; 
for  I  say  when  the  old  corporation  was  reduced  to  such  a  state  as 
to  be  incapable  of  continuing  its  existence,  and  of  doing  any 
corporate  act,  it  was  extinct  as^a  body  corpprat&>^  l^e  case 
cited  from  Rolle's Abridgement  is  express  to  that  effect ;  for  it  is 
there  laid  down,  that  if  a  corporation  consist  of  brothers  and 
sisters,  and  all  the  sisters  die,  the  corporation  is  dissolved.  If 
so,  it  must  follow  as  a  necessary  consequence  that  the  Crown 
has  a  right  (o  interpose,  either  by  reviving  the  old  corporation,  or 
by  granting  a  new  charter.  Reason  is  strongly  in  favour  of  this 
determination ;  and  one  case  that  has  reason  to  support  it  ought 
to  weigh  against  many  that  are  destitute  of  that  foundation.  To 
what  end  should  the  Crown  be  restrained  ?  And  is  it  fit  that  the 
interested  views  of  a  few  individuals  should  preponderate  against 
the  general  good  of  the  whole  place  i — ^There  have  been  many 
instances  cited  at  the  bar,  where  very  able  Attornies  and  Soli* 
citors  General,  sometimes  assisted  by  Judges,  have  concurred  in 
advising  new  charters  where  the  same  circumstance  of  the  dissent 
of  some  of  the  old  corporation  has  occurred  ;  and  yet  such  char- 
ters have  been  acted  under  without  being  impeached.  And 
though  the  mere  opinion  of  an  Attorney  or  Solicitor  General 
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1789«  ought  not  (o  be  cited,  yet  coupled  wiili  the  fact,  it  may  have 
•""■^  some  weight  as  shewing  tlie  general  sense  of  professional  men. 
against  As  to  there  being  here  a  dissent  of  a  majority  of  the  old  members, 
Pashoke.  I  lay  no  stress  upon  it ;  for  as  those  who  were  left  were  no  body 
corporate,  but  a  mere  collection  of  individuals,  the  vote  of  the 
majority  of  them  has  no  binding  force,  and  the  dissent  of  any 
one  might,  in  my  opinion,  have  as  much  effect.  As  to  the  con* 
trariety  of  opinions  in  the  books  on  this  subject,  I  shall  not  at- 
tempt to  reconcile  them ;  but  we  ought  to  lean  to  that  side  which 
is  best  supported  by  reason.  Possibly  the  seeming  contrariety  ifiay 
have  been  in  some  degree  occasioned  by  the  equivocal  use  of  the 
term  **  dissolved."  As  far  as  concerns  the  power  of  the  Crown 
to  grant  a  new  charter,  I  think  the  corporation  was  dissolved.  As 
to  some  particular  purposes  which  do  not  relate  to  the  powers 
of  government,  but  to  personal  privileges  which  arc  annexed  to 
the  persons  of  the  remaining  individuals,  such  as  rights  of  com- 
mon, &'€,  it  may  be  said  not  to  be  dissolved,  at  least  till  the  Crown 
interposes :  for  as  a  particular  interest  may  subsist  after  the  terra 
or  estate  out  of  which  it  is  carved  is  merged  or  extinct,  so  it  may 
possibly  be  in  respect  to  some  of  the  individuals  of  a  corporation, 
after  the  corporate  body  is  dissolved.  But  were  this  otherwise,  it 
would  be  no  reason  against  the  Crown's  interposing  in  granting 
a  new  charter;  for  it  is  not  fit  that  the  private  interest  of  indi- 
viduals should  stand  in  the  w  ay  of  the  interest  of  the  community. 
Here  the  members  of  the  old  body  have  no  injury  or  injustice  to 
complain  of,  for  they  are  all  included  in  the  new  charter  of 
incorporation  ;  and  if  any  of  them  do  not  become  mem- 
bers of  the  new  incorporation,  but  refuse  to  accept,  it  is  their 
own  fault.  But  at  any  rate,  whether  they  refuse  or  accept, 
it  does  not  affect  the  right  of  the  Crown,  ^fhen  it  was 
argued  that  admitting  the  old  corporation  to  be  in  a  state  to  be 
dissolved,  that  could  not  be  effected  without  a  scire  facias  to 
repeal  the  former  grant,  or  a  judgment  on  a  quo  warranto.  But 
I  think  those  modes  are  only  necessary  to  be  pursued  in  the  fol- 
lowing cases.  A  scire  facias  is  proper  where  there  is  a  legal  exist- 
ing body,  capable  of  acting,  but  who  have  been  guilty  of  an  abuse 
of  the  power  entrusted  to  them :  for  as  a  delinquency  is  imputed 
to  them,  they  ought  not  to  be  condemned  unheard ;  but  that 
does  not  apply  to  the  case  of  a  non-existing  body.  And  a  quo 
warranto  is  necessary  where  there  is  a  body  corporate  de  facto, 
who  take  upon  themselves  to  act  as  a  body  corporate,  but  from 
some  defect  in  their  constitution,  they  cannot  legally  exercise 

the 


IN  THE  TWENTY-NINTII  YeAR  OF  GEORGE  III.  24,> 

the  powers  they  affect  to  use.     Biil  where  there  is  oo  corporate   i     1789. 

body  in  existence  in  law  or  in  fact,  it  would  be  an  absurdity  to    1     

proceed  by  either  of  those  modes,  neither  would  it  be  of  any  use.    :  '^^j!^^' 
For  if  the  fact  be  that  a  corporation  is  so  reduced  that  it  cannot    :  Pa^morg. 
act  as  a  body  corporate,  it  is  fit  the  Crown  should  interpose :  if  it 
be  not,  then  anj'  new  charter  granted  upon  that  idea  would  be 
void,  as  the  Crown  would  be  deceived  in  its  grant.    Then  it  was . 
contended  that  even  allowing  the  old  corporation  to  have  been 
dissolved,  the  new  charter  was  void,  because  the  King  was  deceiv- 
ed in  his  grant ;  for  that  the  recital  proceeds  on  the  idea  that 
there  was  then  a  corporation  existing  in  the  town  ;  and  that  the 
words  used  are  merely  words  of  confirmation,  and  not  of  grant. 
But  I  think  the  Crown  was  not  deceived ;  for  it  may  possibly  be 
said  not  to  be  dissolved,  quoad  the  individuals,  for  particular 
purposes,  though  it  is  so  quoad  the  corporate  body.     It  may 
plainly  be  collected  that  the  Crown  was  sufficiently  apprised  of 
the  state  of  the  borough.     And  it  appears  to  me  that  there  are 
sufficient  wotds  used  to  pass  all  the  rights  of  the  old  corporation. 
BuLLRR,  J. — ^The  (Question    referred    by  the  jury   for  the 
opinion  of  this  Court,  is,  whether  the  letters  patent  of  the  pre- 
sent King  were  or  were  not  duly  accepted  by  the   persons   to 
whom  they  were  granted.     Now  it  is  found  by  the  verdict  that 
a  majority  of  them  did  accept :    but  the  argument  adduced  at 
the  bar  goes  beyond  what  the  issue  seems  to  import.     How- 
ever to  pursue  it ;  the  first  question  made  is,  whether  the  old 
corporation  was  dissolved.     And  I  am  of  opinion  that,  when- 
ever a  corporation  is  reduced  to  such  a  state  as  to  be  incapable 
of  acting  or  continuing  itself,  it  is  dissolved.     The  counsel  for 
the  prosecutor  contended  that,   if  this  position  .were  right,   it 
would  extend  to  the  case  of  a  mayor  dying  in  the  middle  of  the 
year :  but  it  would  not,  provided  the  corporation  have  a  power 
of  electing  a  new  mayor  and  continuing  itself.     This  point  has 
been  very  much  discussed  in  parliament  as  well  as  in  Westminster^ 
HalL     And  great  weight  is  due  to  the  Tiverton  case ;   not  so 
much  on  account  of  the  opinions  which  were  given  by  the  Crown 
lawyers  as  of  the  consequences  of  them.     That  case  arose  in  the 
1  ]  Geo.  1.   The  Attorney  and  Solicitor  General  were  of  opinion 
that   the  corporation   was  dissolved.     Among  Mr.  J.  C/ire's 
manuscripts,  which  are  a  collection  of  cases  bj  several  judges, 
this  case  of  Tiverton  is  mentioned ;  and  it  says,  *'  On  the  mayor's 
absenting  himself,  and  no  election  made  on  the  charter  day,  it 
was  the  opinion  of  the  Attorney  and  Solicitor  General;  and  seemed 
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1789.        to  be  the  general  opinioo,  that  the  corporation  was  dissolved. 

And  accordingly  upon  application  to  the  King  a  new  charter  was 

(igah^^  granted.  Note,  A  bill  passed  in  parliament  this  sessions  to  pre- 
Pasmore.  vent  corporations  from  being  dissolved  by  the  mayor,  ^c.  ab« 
senting  themselves  on  the  day  of  election :  And  when  this  bill 
was  read  in  the  House  of  Commons,  Mr.  Jefferys  and  Mr.  We^t 
upon  the  debate  were  of  opinion  that  corporations  could  not 
be  dissolved  by  such  an  act  of  the  mayor ;  and  there  were  seve- 
ral lawyers  of  the  same  opinion.  Sed  quare*'  So  that  there  is 
no  doubt  from  the  begmning  of  the  note,  and  the  qtuere  which 
is  added  to  the  latter  part  of  it,  what  was  considered  as  the  best 
opinion  at  that  time.  We  have  also  one  opinion  in  the  books, 
which  is  entitled  to  great  deference,  that  of  Lord  Macclt^eldj 
who  uniformly  held  that  on  such  an  event  the  corporation  was 
dissolved ;  first  in  the  Banbury ^  and  afterwards  io  the  Bedford, 
and  other  cases.  And  I  do  not  know  how  to  reason  on  this 
point  better  than  in  the  manner  urged  by  one  of  the  relator's 
counsel ;  who  considered  the  grant  of  incorporation  to  be  a  com- 
pact between  the  Crown  and  a  certain  number  of  the  subjects, 
the  latter  of  whom  undertake,  in  consideration  of  the  privileges 
which  are  bestowed,  to  exert  themselves  for  the  good  government 
of  the  place.  Now  if  those  persons  have  so  far  violated  their  trust 
by  negligence  or  misconduct  that  they  are  no  longer  capable  of 
governing  the  place,  there  is  an  end  of  the  compact.  The  ground 
of  the  charter  was  the  government  of  the  place ;  and  when  that 
cannot  be  carried  on,  I  see  no  reason  why  the  Crown  cannot  grant 
another  charter  to  a  different  set  of  persons.  It  is  true  that  two 
corporations  cannot  exist  at  the  same  time  and  in  the  same  place 
with  similar  powers.  But,  the  former  corporation  bemg  gpne, 
the  King  may  grant  a  new  charter  as  if  no  former  one  had  sub- 
sisted. I  do  not  think  that  the  case  of  the  Mayor,  Sfc.  of  Col^ 
Chester  v.  Seaber  bears  on  this.  There  a  new  charter  had  been 
granted,  and  the  only  question  tmder  the  consideration  of  the 
court  was  as  to  the  effect  of  that  charter  on  the  debts  due  to  the 
old  corporation.  The  court  proceeded  on  the  idea  that  the 
Crown  might  revive  the  old  rights  by  a  new  grant ;  and  if  their 
opinion  went  on  the  ground  of  restoration,  it  cannot  apply  to 
this  case,  where  the  old  corporation  was  extinguished  and  no 
charter  of  restoration  had  been  granted  to  them,  it  was  there 
thrown  out  that  the  old  corporation  would  not  lose  their  rights  of 
common  and  certain  other  rights.  With  regard  to  the  rights  of 
conunon,  it  was  probably  taken  by  Lord  Mansfield  from  a  case  in 

Lord 


IN  THE  TWEKTY-NINTH  YeAB  OF  GEORGE  III.  247 

Lord  Raymond  (a),  where  Lord  Holt  is  supposed  to  have  given        1789. 
such  ao  opinion.     But  oo  authority  is  there  cited  for  it.     But  if        ""— - 
such  a  right  were  claimed,  let  us  consider  how  it  could  be  sup-        at^ainS^ 
ported.    If  it  were  granted  to  them  as  a  corporation,  the  persons     Pasmore. 
claiming  it  must  shew  that  there  is  a  corporation  in  existence. 
And  if  they  claim  by  prescription,  they  must  set  it  up  in  the  name 
of  the  old  corporation ;  but  it  cannot  be  set  up  in  the  names  of 
persons  who  do  not  exist.     I  doubt  whether  there  is  not  a  mis- 
take in  what  is  supposed  to  have  been  said  by  Lord  HoU;  for  be 
refers  to  a  case  in  Saunders (b),  which  does  not  prove  tlie  position. 
There  the  corporation  was  in  existence,  and  the  rights  were  pre- 
scribed for  in  the  corporate  name ;  that  case  therefore  can  only 
apply  where  the  corporation  is  in  existence.   Another  case  there 
mentioned  is  that  of  the  corporation  of  Scarborough,  where  it 
was  said  that  debts  due  to  the  first  corporation  remained,  not* 
withstanding  a  change  of  name.     Of  that  no  doubt  can  be  en- 
tertained ;  for  if  the  King  intended  to  give  rights  to  the  new  cor- 
poration which  were  enjoyed  by  the  old  one,  it  was  undoubtedly 
competent  to  him  to  do  so.    And  this  is  the  amount  of  what  I 
suppose  the  Court  intended  to  decide  in  the  Colchester  case. 

Then,  if  the  old  corporation  were  dissolved,  it  remains  to  be 
considered  whether  the  present  King  was  deceived  in  his  grant* 
One  argument  urged  was,  that  (he  Crown  could  not  grant  to  any 
but  the  members  of  the  old  corporation :  but  1  by  no  means  ac- 
cede to  that ;  for  if  the  old  corporation  were  gone,  it  was  either 
competent  to  the  Crown  to  grant  a  new  charter  to  the  remain* 
ing  members  in  conjunction  with  others,  or  to  others  alone: 
and  when  the  old  corporation  was  gone,  the  remaining  members 
had  no  claim  on  the  justice,  whatever  they  might  have  on  the 
discretion,  of  the  Crown.     Neither  is  there  any  foundation  for 
saying  that  the  Kmg  was  deceived  from  what  is  stated  in  the 
new  charter.     It  begins  with  stating  the  petition  of  the  mha- 
bitants,  which  alleges  that  several  of  the*  members  were  dead, 
that  judgments  of  ouster  had  been  obtained  against  others,  and     • 
that  the  remaining  members  were  incapable  of  continuing  the 
corporation,  or  of  doing  any  corporate  act :  now  these  facts  were 
all  true.     If  so,  it  vias  competent  to  the  King  to  give  them  a 
new  charter  of  incorporation,  without  weighing   very  nicely 
whether  they  could  be  said  to  be  actually  dissolved,  or  only  ia 
danger  of  being  so :  and  this  is  a  grant  of  mcorporation.     Bui 

(a)  2  Lord  Raym.  953.  W  1  SitUK/.  S4S. 

R  4  it 
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1789. 

The  King 

against 
PASMOKE. 


it  is  objected  that  the  word  ''grant"  is  not  mentioned  in  the 
clause  which  gives  the  hinds :  1  do  not  think  it  necessary  to  ex- 
amine whether  that  clause  would  or  would  not  be  available : 
but  it  is  found  by  the  verdict  that  Helleston  is  a  corporation  by 
prescription;  and  if  so,  perhaps  that  clause  would  be  sufficient 
to  restore  the  ancient  rights.  But  however  that  might  be,  it 
Avas  evidently  the  intention  of  the  Crown  to  incorporate  the  in- 
habitants and  burgessesy  and  to  give  them  new  powers.  There- 
fore 1  am  of  opinion  that  the  King  cannot  be  said  to  have  been 
deceived  in  his  grant. 

Grose,  J. — Although  this  case  has  been  already  so  fully  dis- 
cussed on  the  Benchy  yet  as  it  is  of  great  importance,  I  will  state 
the  grounds  of  my  opinion.     The  question  reserved  for   the 
opinion  of  the  Court  is,  Whether  the  charter  of  the  present 
King  was  duly  accepted  by  the  persons  to  whom  it  was  directed? 
It  has  been  contended  that  it  was  not,  because  it  was  not  ac- 
cepted by  a  majority  of  the  remnant  of  the  old  corporation ; 
while  on  the  other  hand  it  is  said  that  the  old  corporation  was 
dissolved,  and  that  the  consent  of  the  remaining  corporators  was 
unnecessary.     This  makes  the  first  and  the  principal  question  in 
the  case,  Whether  or  not  the  old  corporation  was  so  dissolved  as 
that  the  Crown  could  grant  the  new  charter  without  the  consent 
of  the  remaiuder  of  the  old  corporation  ?  The  next  question  is, 
Whether  or  not  the  new  charter  is  void  in  law,  on  the  ground 
that  the  King  was  deceived  ?  As  to  the  first ;  let  us  consider  the 
principles   on  which  corporations  are  created,   before  we  go 
on  the  precedents  which  have  been  adjudged  on  this  subject. 
I'he  end  of  every  corporation  is  the  good  government  of  that 
place  over   which    its  power  extends  ;    corporations  are   un- 
doubtedly mere  creatures  of  the  Crown ;  they  exist  only  by  the 
bounty  of  the  Crown ;  for  they  must  exist  either  by  charter,  or 
prescription,  which  supposes  a  charter.    Now,  in  point  ol  good 
sense,  when  the  purposes  for  which  a  corporation  was  created 
can  no  longer  be  answered,  there  is  no  reason  why  it  should  not 
be  considered  to  be  so  far  dissolved  as  that  the  CroMin  may 
raise  there  a  new  corporation,  or  revive  the  old  one  by  conti- 
nuing the  members,  and  adding  new  officers.     This  principle 
is  founded  on  good  sense,  and  is  not  in  want  of  cases  to  support 
it.     The  case  cited  from  Rollers  Jlbridgement  is  strong  to  this 
effect ;  for  Rolle  puts  the  case  under  this  head,  ^'  what  dissolves 
H  corporatipn."    He  therefore  undoubtedly  considered  that  the 

instant 
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instant  an  integral  part  of  the  corporation  was  gone,  without        17Sg.  • 

any  power  left  to  continue  itself,  the  corporation  was  dissolved;  

though,  as  I  shall  shew  presently,  the  King  might  continue  it  if  he  ofcaimsi 
pleased.  The  next  case  cited  is  that  of  the  King  v.  the  Maj/or,  Pasmoki^ 
ifc,  of  Colchester^  where  Lord  Mansfield  considered  the  corpo- 
ration to  be  dissolved  by  the  loss  of  an  integral  part,  and  yet  some 
of  the  individuals  of  the  corporation  were  in  existence.  So, 
in  the  Banbury  case,  Lord  Macclesfield  said  that  if  the  mayor 
died  in  the  middle  of  the  year,  and  there  was  no  power  to  elect 
another  before  the  end  of  the  year,  the  corporation  was  dissolved. 
Then  followed  the  Tregony  case :  and  it  is  material  to  consider 
what  happened  upon  that ;  about  a  year  afterwards,  the  statute 
1 1  Geo.  1 .  c.  4.  was  passed,  which  says  that  if  the  mayor  or 
other  chief  officer  be  elected  on  the  charter  day,  the  corporation 
shall  not  thereby  be  taken  to  be  dissolved.  It  is  clear  therefore  that 
the  persons  who  brought  that  bill  into  parliament  had  no  doubt 
but  that  a  corporation  was  dissolved  by  the  loss  of  an  integral  part, 
if  the  King  chose  that  it  should  be  so.  So  that  the  corporation 
of  Ilelleston  was  dissolved,  and  could  only  be  revived  by  the  bounty 
of  the  Crown.  In  answer  to  these  authoiities,  the  case  of  the 
Mayory  6ic.  of  Colchester  v,  Seaber  is  brought  forward.  1  have 
attentively  considered  that  case ;  and  it  appears  to  me  that  the 
true  question  there  was,  whether  the  new  charter  did  not  so  far 
revive  the  rights  of  the  old  corporation  as  to  give  power  to  the 
new  corporation  to  sue  for  them.  The  Court  thought  that  it 
did ;  and  if  it  were  otherwise,  the  consequences  would  be  fatal 
to  almost  all  the  corporations  in  the  king:dom ;  for  there  is  hardly 
any  \ihich  have  not  at  some  time  or  other  been  dissolved  in  that 
point  of  view ;  and  all  those  would  lose  their  prescriptions.  The 
Court  indeed  did  seem  to  think  in  that  case  that  the  corporation 
was  not  dissolved  to  any  purpose  ;  but,  on  looking  into  the  cases 
there  cited  and  relied  on,  they  will  not  be  found  to  warrant  that 
general  proposition.  Therefore  1  cannot  but  think  that  the  pro- 
position,  that  this  corporation  was  dissolved,  is  true. 

Then  the  next  question  is.  Whether  or  not  the  King  was  de- 
ceived in  his  grant  ?  1  do  not  know  ho^v  I  can  better  st:ite  the 
law  on  this  subject  than  by  referring  to  the  Earl  of  Ruiland^s 
case  (a),  and  R.  v.  Kemp^b);  if  the  King  be  deceived  by  the 
suggestion  of  the  grantee,  there  the  grant  is  void :  but  if  the 
facts  suggested  by  the  grantee  be  true,  though  the  King  be  mis- 
taken in  his  inference  of  the  law,  the  grant  shall  not  be  avoided* 

(c)  8  Rep,  55,  W  liS  Mod.  78. 

Now 
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Now  in  this  case  the  facts  stated  by  the  petitioners  are  accu-» 
rately  true ;  by  which  facts  it  appears  that  the  corporation  was 
dissolved.  And  tliough  the  King  might  be  mistaken  in  his  con- 
clusion of  law,  that  would  not  avoid  the  grant.  And  I  am  abo 
of  opinion  that  the  aivswer  given  by  my  brother  Buller  as  to  the 
words  of  confirmation,  is  a  good  one.  Therefore  this  charter 
cannot  be  considered  as  void. 

Judgment  for  the  defendant. 


Sahtrdaiff 

A  birinK  three 
days  after  Mi^ 
ckielmtu,  till 
the  lliiekaelma$ 
following  in 
leap-year,  to- 
gether with  a 
aervice  till  the 
day  after  Mi- 
tkaelmai  day, 
Biakuigd65 
da3ri»  will  not 
give  a  settle- 
ment. 


The  King  agaimt  The  Inhabitants  of  Ackley. 

THE  pauper  being  unmarried,  on  Saturday^  I3th  October 
J7B7,  being  three  days  after  old  Michaelmas  day,  which  hap- 
Opened  on  a  Wednesday ^  was  hired  to  T.  Clarke  of  AckUy,  in  the 
county  of  Oaford,  to  serve  him  until  the  next  Michaelmas.  He  ac- 
cordingly went  into  such  service,  and  continued  thereui  till  Satur^ 
day  the  1 1  th  of  October  1788,  being  the  day  after  old  Michaelmas 
day,  which  (it  being  leap-year)  happened  on  a  Friday,  and  was 
paid  his  wages  and  went  away.  As  this  was  a  service  of  365  days, 
the  Court  of  Sessions  thought  it  gained  him  a  settlement  in 
Ackley,  and  confirmed  the  order  of  removal,  by  which  he  and 
his  wife  were  removed  from  Bicester  Market  End  to  Ackley. 

Woodeson,  in  support  of  the  order  of  Sessions,  contended  that, 
as  the  terms  of  the  contract  itself  were  ambiguous,  since  the  hiring 
until  the  next  Michaelmas  meant  till  that  time  of  the  year,  it 
might  be  explained  by  (he  subsequent  acts  of  the  parties :  then,  as 
the  pauper  continued  in  service  for  365  days,  it  was  sufficient  to 
give  him  a  settlement.  But  even  if  the  contract  were  confined  to 
Michaelmas  day,  as  the  word  ^^  until"  has  been  held  to  be  inclu- 
sive of  the  day,  he  was  then  hired  for  and  served  a  legal  year, 
which  consists  of  13  lunar  months,  or  fifty-two  week:!.     But 

The  Court  were  clearly  of  opinion  that  here  was  no  hiring  for 
a  year :  it  is  stated  that  the  pauper,  three  days  after  Michaelmas, 
contracted  to  serve  till  the  Michaelmas  following;  this  was  there- 
fore  a  hiring  for  two  days  short  of  a  year.  And  though  this 
Court  has  been  extremely  indulgent  in  determining  that  services, 
which  have  been  in  point  of  fact  less  than  a  year,  shall  be  suffi- 
cient to  confer  a  settlement,  as  where  the  pauper  has  been  absent 
with  leave,  i^c.  yet  they  have  been  always  strict  in  regard  to  the 

contract  of  hiring. 

Order  of  Sessions  reversed* 

Williams  was  to  have  argued  on  the  other  side. 
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1789. 
The  King  against  The  Inhabitants  of  Ufton.         so/icrday, 

May  9th* 

TWO  Justices  removed  John  Ilentcood,  his  wife,  and  three  A  cooveyance  a  A. 

children,  from  Ufton,  Berks,  to  Mortimer,  Southampton:  %Zs\l''^in         *^ 

and  the  ^ehsions,  on  appeal,  discharged  the  order  of  removal,  consideration 

subject  to  the  opinion  of  this  Court  on  the  following  case :  and^ection^  ^<tx^ 

John  Henwood,  the  pauper,  originally  settled  at  Ufton,  came  *"><*  of  lo/.  is  ^/f^^ 

to  reside  with  his  father  John  Htnxsood,  about  C3  years  ago,  within  the  sut    >-> 


on  a  cottage  and  premises  at  Mortimer,  If  ants,  which  his  father  ^^*^-^*^- 
had  occupied  several  years.     By  indenture  or  deed  of  feoffment  merlysettledat^yr 

dated   10th  October  1766,    witli  livery  of  seisin  endorsed,  and  -'.  wWc  liwnS^  A^ 
,  ,.  •'  ,/r«  on  his  own  es-    * 

duly  executed,  m  consideration  of  natural  love  and  affection,  ute  at  n.  re-  dflc^ 

and  of  10/.  to  him  paid  by  the  pauper,  John  Henwood  the  fa-  ^ie*fro^^^^^ 

ther  granted,  enfeoffed,  and  confirmed,  the  said  cottage,  S^c,  to  the  certificate 

the  pauper  in  fee.     About  three  years  and  a  quarter  afterwards,  by  ^sab»e- 

the  pauper  obtained  from  the  parish  of  Ufton  a  certificate  dated  qnent  rcsir 

1st  January  1770,  duly  signed,  certified,  and  allowed,  acknow*  estate  at  b. 

ledging  that  he  and  his  wife  and  family  were  inhabitants  legally 

settled  in  Ufton*  And  the  pauper  afterwards  occasionally  received        n     t    jt/,/ 

relief  from  Ufton  during  his  residence  in  the  cottage  at  Moriimer^      \/'f^c^M/C.i 

The  father  of  the  pauper  lived  with  the  pauper  upon  the  premises     y    ^     ^yy/ 

till  his  death,   which  happened   about  eight  years  ago.     The    ^'^ ^^^^^^  ^ 

pauper  was  his  eldest  son  and  heir  at  law,  and  continued  to  reside 

upon  the  premises  until  the  year  1 788.  The  pauper,  by  lease  and 

release  dated  li^th  and  l6th  Fehruarif  1788,  conveyed  the  same 

premises  to  John  Stert  for  50/. ;  which  sum  appeared  upon  evi* 

dence  to  be  a  satisfaction  for  a  debt  due  for  necessaries  provided 

by  Stert  for  the  pauper  and  his  family,  and   for  money  lent. 

The  pauper  being  afterwards  turned  out  of  possession  by  Stert, 

to  whom  after  the  sale  he  had  become  a  tenant,  retiuned  to 

Ufton,  and  was  removed  to  Mortimer. 

Lane,  in  support  of  the  order  of  Sessions,  contended  that  this 
was  a  pecuniary  purchase  within  the  statute  9  Geo,  1.  c.  7.  and 
being  for  le^s  than  SO/,  conferred  no  settlement.  No  case  has 
yet  been  determined  to  be  taken  out  of  the  statute  where  money 
passed  as  part  of  the  consideration.  If  the  conveyance  bad  been 
made  in  consideration  of  the  money  alone,  there  could  have  been 
no  doubt.  Then  the  addition  of  the  words  *^  natural  love  and 
affection"  cannot  vary  the  case,  because  they  are  as  much 
words  of  course  in  a  conveyance  from  a  father  to  a  son  as  the 

supposed 
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supposed  consideration  of  5$,  is  executing  conveyances  to  trus- 
tees. The  cases  hitherto  determined  on  this  head  of  settlement 
law  do  not  apply.  If  this  had  merely  been  a  coYiveyance  from  one 
part  of  a  family  to  another,  without  any  other  real  consideration 
than  natural  love  and  affection,  as  in  Rex  v.  Martcood{a),  Rex  v. 
Ingleton  {b),  and  Rex  v.  Aston  Underhill  (c),  it  would  not  have 
been  a  purchase  within  the  statute :  but  it  has  never  been  held 
that  a  purchase  for  a  mixed  consideration  is  not  uithin  it ;  and 
this  seems  clearly  to  fall  within  the  mischief  intended  to  be  re- 
medied by  tbe  statute.  But  though  the  Court  should  think 
otherwise  on  that  part  of  the  case,  yet  the  certificate  granted  by 
Ufion,  estops  them  from  saying  that  the  pauper  was  not  legally 
settled  there.  A  certificate  is  conclusive  on  the  parish  granting 
it.  In  Honiton  v.  St.  Mary  Axe(d)  it  was  said,  that  before  the 
statute  a  certificate  was  only  evidence  of  a  private  undertaking 
between  the  parishes  in  the  nature  of  a  contract,  but  that  now 
it  is  a  solemn  acknowledgment  like  the  cognizance  of  a  fine. 
And  in  this  case  the  pauper  actually  received  relief  several  times 
since  tbe  purchase  in  Mortimer. 

Bower  and  Milks  on  the  other  side  were  stopped  by  the 
Court, 

Lord  KbnyoNj  Ch.  J. — There  is  nothing  in  either  of  the 
points  made  at  the  bar ;  the  first  of  which  has  been  settled  these 
forty  years,  and  the  other  near  a  century  past  (e).  In  Rex  v. 
Marwood  (/)  it  was  contended,  that  purchase  under  the  9  Oeo.  1 . 
e.  7*  was  to  be  understood  as  contradistinguished  from  descent ; 
as  in  a  former  case(g)  upon  the  subject.  But  the  Court  ex- 
ploded that  idea  ;  and  said  that  the  Legislature  only  intended  to 
prevent  persons,  who  made  small  purchases  for  pecuniary  con- 
siderations, from  gaining  a  settlement ;  but  that  donations  from 
a  father  to  his  child  did  not  come  within  the  statute.  Now  iu 
this  case  we  are  bound  to  take  notice  that  this  conveyiince  was 
in  consideration  of  natural  love  and  affection  as  well  as  10/.  And 
we  cannot  suppose  that  10/.  was  the  real  value  of  the  estate,  for 
there  are  circumstances  in  the  case  to  shew  the  contrary  :  the 
case  itself  states  that  it  was  afterwards  sold  for  50/.  Perhaps 
the  10/.  was  taken,  because  the  father  had  some  other  child, 
upon  whom  he  wished  to  bestow  something  arising  out  of  this 


(a)  Burr.  8.  C.  386,  (h)  lb.  560. 

(d)  8  Solk.  535.  {e)  Fol.  257. 

(r)  R*  V.  Sabridgewartk,  Bur.  S,  C.  56. 


(c)  E.24Geo,S. 
(/)  JBiirr.5,C.S86. 


estate. 
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estate,  and  he  took  this  mode  of  doing  it.    This,  being  a  dona-         1789« 

tion  from  a  father  to  a  son,  is  clearly  not  a  purchase  within  the         

9  Geo.  1.  c.  7*»  notwithstanding  part  of  the  consideration  was  in        agmbut 
money.     On  the  other  point,  not  the  smallest  doubt  can  be  en-     The  lahabi- 
tertained :  for  though  the  certificate  was  conclusive  at  the  time,        Ufton. 
it  was  afterwards  done  away  by  the  pauper's  residence  on  his 
own  properly  at  Mortimer. 
iVsuHUBST^  J.  and  Ulller,  J.  (a)  assenting. 

Order  of  Sessions  reversed. 

(a)  Abs.  GrosCf  J« 


Wood  against  Webb.  j^J-^Su?" 

IN  the  case  of  Rex  v.  The  Sheriff  of  Middlesex  (a),  it  was  helc!  Motions  and 
that  a  motion  for  an  attachment  in  the  course  of  a  civil  suit  ^^'Y'**  *  • 
.  .  attachments  m 

ought  to  go  on  the  Crown  side  of  the  Court,  and  the  affidavits  civil  salts  are 
intitled,  "  The  King  against  the  party  to  be  attached :"  but  af.  gl^Ja^Ue"^ 
terwards,  on  inquiring  of  the  officers  of  the  Court,  the  practice  (i)  the  Court  until 
was  found  to  be  otherwise.    And  an  objection  being  made  in  this  Qents  issoc 
case  on  the  authority  of  Rex  v.  The  Sheriff  of  Middlesex',  «nd  are  to  be 

The  Court  declared  the  rule  to  be  that  tiH  the  attachment  issues  the  names  of 

every  thing  must  pass  on  the  civil  side  of  the  Court :  and  after'  ^^  parties.  As 
J  t      r^  -',    y  ^  '^  soonastheat- 

tcards  on  the  Crown  side(c).  tachmentsis- 

sne,  the  pro- 
ceedings are  on  the  Crown  side,  and  from  tliat  time  the  King  is  to  be  named  as  tlie  prosecutor, 
(a)  jinte,  133.  [7  T.  R-  439.] 

(6)  The  ftiUowinc^  arc  some  of  the  many  instances  of  motumsfor  attachments 
being  on  the  eiuU  side ;  Weston  v.  Green.  FvUer  and  another  v.  Belehier,  Ryley 
and  another  ▼.  BuUing.  Goodright  dcm.  Haywood  v.  Troublesome.  Savage  v. 
Perry  and  anotlier :  all  in  Ilil.  9  Geo,  3,  B.  R. 

(c)  I'id.  R.  V.  Harrison  and  others,  Post.  6  vol.  60.  where  it  was  held  that  affi- 
davits produced  on  shewing  cause  against  a  rule  for  criminal  information  need 
not  be  intitled. 

Ball  agavist  Herbert.  m^^sS.^ 

TRESPASS  for  b/eaking  and  entering  the  plaintiff's  close,  The  public  are 
being  part  of  an  artificial  bank  adjoining  to  the  river  Ouief  commiMilai^to 
at  Wiggenhall  in  Norfolk,  and  treading  down  the  grass  with  men  tow  on  the 
and  with  horses^  and  fixing  lines,  ^c.  to  certam  barges  and  draw*  entmi^Ste" 
ing  and  towing  those  barges.  rivers. 

Pl^a,  that  the  port  of  King's  Lynn  in  the  said  county  hath    tiMar.si3.] 
been  immemorially  a  common  and  public  port  for  all  the  King's 
subjects;  and  that  the  river  Ouzt  hath  been  immemorially  a  public  ^fV  a 
King's  highway  and  navigable  river,  where  the  tide  flows  and^-  ^  Ik^d-u 

reflowsy 
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1789*  refioirsy  leading  between  the  port  of  King's  Lj/nn  and  the  viU 
"  lage  of  Stow  in  the  same  county,  to  wit,  at  fViggenhall,  for 
t^tOMti  boats,  barges,  and  lighters,  8fc,  at  all  times  of  the  year,  8fc. 
Hkabgrta  That  the  close  in  which,  S^c.  hath  been  im memorial ly  part 
of  the  banks  of  and  adjoining  the  said  highway  and  navigable 
river.  That  the  defendant  at  the  time  when,  ^c.  was  possessed 
of  the  several  boats,  barges,  and  lighters,  m  the  declaration  men- 
tioned, which  were  laden  with  goods  and  merchandizes,  and 
^  passing  up  and  down  the  said  highway  and  navigable  river,  and 

going  to  and  from  the  said  port  of  King's  Lynn ;  by  reason 
whereof,  i^c.  he  entered  with  his  said  horses,  ^c.  and  drew  and 
towed  his  said  boats,  i^c,  as  stated  in  the  declaration. 

To  this  there  was  a  general  demurrer,  and  joinder. 

Graham  for  the  plaintiff.  The  general  question  is,  Whether 
at  common  law,  the  public  have  a  right  to  tow  vessels  on  the 
banks  of  either  side  of  a  navigable  river  ?  If  any  such  right 
existed,  its  importance  would  certainly  have  caused  it  to  have 
been  treated  of  in  some  of  our  law-books  under  a  specific 
bead,  and  the  right  itself  would  have  been  defined  with  preci- 
sion ;  but  no  such  head  of  law  is  to  be  found.  Neither  can  the 
extent  of  this  right  be  any  where  traced ;  and  whether  it  ex- 
tends to  both  sides  or  only  to  one,  whether  to  horses  as  well  as 
men,  and  what  number  of  horses,  or  who  is  bound  to  keep  the 
banks  in  repair,  the  books  are  altogether  silent.  In  the  case  of 
highways  in  general,  to  which  the  claim  in  question  bears  the 
greatest  analogy,  all  matters  of  this  sort  are  clearly  ascertained^ 
and  are  set  forth  in  pleading  by  the  party  claiming  a  right  of 
way.  The  question,  however,  is  not  entirely  new  in  point  of 
fact ;  for  it  arose  in  respect  of  this  very  river,  and  was  discussed 
in  the  year  1747,  before  Lord  Ch.  J.  JVilles,  in  the  case  of  fer- 
non  V.  Prior,  This  was  an  action  of  trespass  like  the  present, 
against  one  of  the  navigators  of  the  river,  by  the  owner  of  the 
adjoining  land  for  towing  upon  the  banks.  The  defendant  jus- 
tified under  a  custom  to  tow  with  horses,  which  was  negatived 
by  the  verdict.  Now  though  that  case  so  far  differed  from  the 
present,  that  the  issue  was  taken  on  a  custom,  yet  several  dicta 
were  mentioned  by  the  defendant's  counsel  at  the  trial  in  support 
of  the  common  law  right  now  claimed,  which  were  over- 
ruled by  Lord  Ch.  J.  JVilles,  who  delivered  it  as  his  opinion 
that  no  such  right  could  be  maintained.  It  appears  too  in 
that  case  that  Serjeant  Prime  drew  the  plea :  now  it  is  plain 
that^  if  he  had  entertained  any  idea  that  such  a  right  existed  at 

common 
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common  law,  he  would  not  have  run  the  risk  of  pleading  a         1789* 

custom  which  might  not  be  supported  by  the  evidence.     In  con-  

sequence  of  this  determination,  the  proprietors  of  the  barges  ogctMi 
applied  to  parliament  in  the  next  year  for  an  act  to  enable  Herbert. 
them  to  navigate  in  this  manner ;  and  one  of  the  grounds  stated 
for  the  application  was,  that  Lord  Ch.  J.  Wille$  had  been 
of  opinion  that  they  had  no  other  remedy.  An  opinion  to  the 
same  effect  was  also  incidentally  given  by  Lord  Hardwicke^  in 
the  case  of  Pierte  v.  Lord  Fauconberg  (a),  where  he  directed  a 
second  issue  to  try  whether  the  plaintiff  had  a  right  to  a  track 
pa(h  on  either  side  of  the  river  Tees,  for  the  convenience  of 
towing  without  paying  any  acknowledgment  to  the  owners  of 
the  soil ;  after  havings  directed  a  former  issue  to  try  whether  the 
river  Tees  was  a  navigable  river  from  Yarum»Bridge  to  Low 
JVorsaU,  which  was  found  in  the  affirmative.  Now,  unless  his 
Lordship  had  been  of  opinion  that  no  such  common  law  right 
existed,  the  second  issue  would  have  been  totally  nugatory ;  for 
when  once  it  was  determined  to  be  a  navigable  river,  the  com- 
mon law  right  would  have  immediately  attached.  Few  of 
our  rivers,  besides  the  Thames  nnd  the  Severn,  were  naturally  na- 
vigable, but  have  been  made  so  under  different  acts  of  parlia- 
ment. And  even  in  those  two  it  was  never  left  to  the  discretion 
of  the  navigators  to  make  towing  paths  on  the  banks  wberc- 
ever  and  on  which  side  they  pleased,  but  those  paths  have 
always  been  ascertained,  and  con6ned  to  one  or  other  side  of  the 
river.  Two  statutes  have  been  passed  relative  to  the  navigation 
of  the  Severn ;  9  H.  6.  c.  5.  4r  19  H,  7.  c.  1 8.  the  latter  of  which 
allows  a  towing  path  to  the  navigators  upon  making  reasonable 
compensation  to  the  owners  of  the  land  fur  the  hurts  they  may 
thereby  receive ;  which  negatives  the  idea  of  any  common  law 
right  to  go  without  paying.  And  if  it  should  be  contended 
that  the  subjects  have  a  right  to  go  on  the  banks  upon  making  a 
reasonable  satisfaction,  infinite  difficulties  will  arise  in  ascertain- 
ing what  that  reasonable  satisfaction  shall  be ;  it  must  necessarily 
vary  according  to  circumstances,  and  the  value  of  the  damage 
can  only  be  settled  by  action,  for  as  it  is  said  in  Litt.  s.  21$. 
no  man  can  be  entitled  to  damage  at  his  will.  The  same  argu- 
ment maybe  drawn  from  the  14  Geo.S.  c.  91*  and  several  other 
acts  relative  to  the  Thames^  which  give  a  right  to  certain  com- 
missioners to  purchase  towing  paths,  with  an  exception  in  fa* 
vour  of  pleasure  grounds,  where  the  owners  have  enjoyed  the 

(a)  Bwrr.  992. 

land 
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1789.        land  down  to  the  water's  edge  for  a  certain  number  of  years* 

■  But  even  supposing  there  were  8uch  a  common  law  right  it 

against        could  not  be  extended  to  a  case  like  the  present,  where  the  banks 

Hehbekt.     are  artiiiciali   and  have   been  raised   within  time  of  memory, 

and  arc  kept  in  repair  at  a  very  considerable  expence,  to  prevent 

the  overflowings  of  the  river,  which  had  formerly  inundated  a 

large  tract  of  land.     And  as  to  this  particular  case  the  right 

claimed  is  of  the  more  importance  to  be  resisted,  because  the 

banks  are  made  of  such  materials  as  are  not  calculated  to  resist 

the  constant  tread  of  horses  ;   which  must  necessarily  endanger 

the  country.     Several  acts  of  parliament  have  been  passed  since 

the  time  of  Hen,  8.  for  securing  these  banks,  and  putting  them 

under  the  care  of  the  commissioners  of  sewers;  one  of  which 

makes  it  felony  to  destroy  them. 

Wilson,  for  the  defendant,  (after  observing  that,  as  it  was 
stated  in  the  plea  that  the  close  in  which,  Sfc.  had  been  imme« 
inorially  part  of  the  old  banks  of  the  navigable  river,  all  argu- 
ment respecting  their  being  artificial  banks,  as  stated  in  the  de- 
claration, was  done  away,)  insisted  that  persons  using  this  an- 
cient river  had  a  right  by  the  common  law  to  tow  on  the  banks 
with  men  and  horses,  as  often  as  was  necessary  for  the  purposes 
of  navigation  :  not  indeed  to  dig  the  soil,  for  that  would  be  an 
injury  of  another  nature  ;  but  to  exercise  this  right,  doing  as  lit- 
tle damage  as  possible.  As  fishermen  may  justify  going  on  land 
adjoining  the  sea  to  fish  ;  for  it  is  for  the  common  good  ;  though 
they  cannot  justify  digging  there  for  the  purpose  of  fixing 
stakes  to  dry  their  nets  upon.  Bro.  T.  ^'  Custom,^'  pi.  46.  And 
whenever  private  rights  interfere  with  public  convenienee,  they 
must  give  way.  Com.  Dig.  T.  "  Pleader''  3.  M.  37.  But,  in 
a  case  like  the  present,  it  is  begging  the  question  to  say  that  it 
18  an  injury  to  the  plaintifFs's  property ;  because  if  the  common 
law  right  does  exist,  it  is  paramount  his  title,  and  he  never  had 
any  title  but  subject  to  the  public  right.  It  is  like  an  highway, 
where  the  soil  is  in  a  private  person  ;  or  like  the  soil  in  an  arm 
of  the  sea  in  a  private  person  by  prescription :  Hale^s  Tr. 
36.  (tf).  And  it  is  to  be  observed  that  by  the  civil  law,  which 
prevads  in  the  greatest  part  of  Europe,  the  banks  of  public 
rivers  are  public.  Just  Inst.  L  2  Tit.  1 . 5. 4 ;  which  shews  that  such 
a  law  cannot  be  attended  with  any  great  inconvenience.  The 
authorities  on  the  common  law  right  of  towing  are  collected  by 
Lord  Hale  in  his  tract  De  Portibus  Maris,  c.  7.    The  first 

(a)  £/a[e'd  Tracts  pablished  by  Har^rare, 

passage 
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passage  is  taken  from  Bract.  /.  1.  c.  12. 5. 6.  *'  Quodpublica  sunt         1789. 

"  omniajlumina  et  portus^  ideoquejus  piscandi  omnibus  commune         ' 

'*  est  in  portu  et  injiuminibus.  Riparum  etiam  usus  publicus  est  aguintt 
''jure  gentium,  sicut  ipsiusJluminisJ*  And  though  Bracton's  autho«  HiaackT, 
rily  is  impeached  in  Fitz.  Abr.  t.  *'  Garde, '  pi.  71.,  and  Plowd. 
357 .f  it  is  to  be  observed  that  the  passage  in  Fitz.  Abr.  refers  to 
one  of  the  year-books,  which  does  not  warrant  it;  and  in  Fort.  408. 
it  was  said  that  he  was  a  good  authority  when  speaking  of  our 
law  :  and  Stamf.  P.  C.  cites  Bracton  continually,  and  makes 
him  his  text.  No  objection  can  arise  from  Lord  Hale'a  treating 
on  this  subject  in  bis  chapter  On  Ports,  because  in  the  preced- 
ing chapter  about  rivers  {a),  he  makes  an  express  reference  to 
this  ;  and  it  is  evident  that  the  authorities  are  applicable  to  na- 
vigable rivers  as  well  as  to  ports.  Lord  Hale  then  mentions  two 
strong  cases  on  this  subject;  the  one  against  the  prior  of  Tynemouth 
{b),  the  other  the  Nottingliam  case  (c).  One  of  the  articles  of 
complaint  against  the  former  by  the  burgesses  of  Newcastle,  who 
sued  for  the  King  and  themselves,  was  that  "  Rex  debet  habere 
"  towagium  batellorum  majorum  et  minoinim  in  aqua  de  Tyne, 
"  ascendendo  a  mari  ad  Novum  Cast  rum,  et  descendendo  ad  mare, 
"  liberiper  terras  dominorum  quorumcunque,  predict  us  prior  non 
"  pemiittit  hujusmodi  transitum  facere  volentes  terras  suas  in- 
gredi,**  Sfc.  To  which  it  appears  by  1  ParL  Rol.  26.  that  the 
prior  pleaded,  "  Quod,  quoad  towagium  in  aqua  de  Tyne,  nutu 
"  quam  hujusmodi  officium  exercentes  in  terram  suam  adjacentem. 
"  impedivit,  preterquam  in  pratum  suum  de  Astwyk,  quod  est  et 
"  fuit  liber um  hncten us  et  exemplum,  et  hoc  par*  verT  There  are 
several  issues  taken,  but  the  replication  does  not  mention  towage. 
And  the  judgment  given  }kbs  {inter  alia)  "  Quod  portus  ille  rema^ 
*'  neat  domino  regi  et  lutredibus  suis  libere  cumprisis  et  towagio,  et 
'*  omnibus  liber  tatibus  ad  port  urn  spectantibusJ*'  In  the  Notting^ 
ham  case,  the  custom  was  claimed  to  go  liberi  on  the  banks  of  the 
Trent  between  Hull  and  Nottingham ;  and  the  complaint  was  that 
the  owners  had  made  exactions  fbr  the  liberty  of  passage^  which 
were  prohibited  in  future.  Lord  Hale  then  (speaking  of  the 
nuisances  to  which  ports  are  subject  by  law)  mentions  {d) 
"  towage  or  haleing  of  ships  or  vessels  up  or  down  a  river  or 
**  creek,  to  or  from  the  port  town."  And  *'  the  impediment  or 
"  hindrance  of  mooring  ships  in  the  ground  adjacent,  if  it  bath 
"  been  so  anciently  used,  without  paying  anything  for  it.  Or,  if 
^  it  be  a  new  port,  it  seems  the  mooring*of  ships  being  for  the 

(a)  Page  9.      (6)  Hal.  TV.  by  Harg.  p.  79.      (c)  lb,  page  8tf .      (d)  Page  85. 

Vol.  III.  S  "  general 
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1789*  *^  general  good  of  commerce  must  be  suffered  upon  reasonable 
"""~  "  amends."  (a)  After  commenting  upon  all  which,  Lord  Mule's 
tutaintt  ^^^  opinion  (6)  seems  to  be,  that  the  subject  has  a  right  to  go 
HfRBBBT.  Qii  the  banks,  making  nevertheless  a  reasonable  compensation  to 
the  owner,  unless  there  be  a  custom  to  go  without  paying  any 
thing;  and  it  appears  from  the  prior's  plea  in  the  T^Tiemou^A  case, 
that  a  special  custom  may  exempt  the  land  from  the  general 
right  of  towing-paths.  [Lord  Kbnyon,  Ch.  J. — ^The  defendant 
claims  a  common  law  right,  without  making  any  compensation.  If 
he  has  only  a  qualified  right,  he  should  have  adapted  bis  plea  to 
it.  For  if  he  were  to  obtain  judgment,  it  would  ascertain  his 
right  to  the  extent  claimed  on  this  record,  namely,  a  general 
right  without  making  any  compensation,']  But  if  the  defendant  has 
a  common  law  right  to  go  on  Uhe  banks  for  the  purposes  of 
navigation^  on  paying  a  reasonable  satisfaction,  then  the  plaintiff 
has  mistaken  his  action,  which  ought  to  have  been  brought  for 
the  compensation,  and  not  an  actiori  of  trespass :  and  the  judg- 
ment on  this  record  would  be  no  bar  to  an  action  to  be  brought 
by  the  plaintiff  for  a  reasonable  compensation.  The  statute 
10  Hen.  7.  c.  18.  declares  the  passage  upon  the  river  Severn  to  be 
free,  with  a  proviso  tliat  the  owners  of  the  lands  adjoining 
shall  be  satisfied  for  the  damage  they  receive  by  haleing.  Now 
this  does  not  give  the  right  of  haleing,  but  pre-supposes  it,  and 
gives  the  right  of  demanding  recom pence.  And  the  25  U.  8. 
€•  1£.  (reciting  that  the  subjects  had  immemorially  had  a  path 
on  eafh  side  the  Severn  for  towing,  but  that  of  late  years  certain 
tolls  had  been  taken  by  the  owners  of  the  land^  enacts  that  no 
person  should  thereafter  receive  any  such  toll.  These  statutes  are 
also-  noticed  by  Lord  Hale  just  before  he  gives  his  opinion  on 
the  common  law  right  before  mentioned.  Callis^  in  his  read- 
ing on  the  Stat,  of  Sewers,  says  (c)  '*  the  use  of  the  banks  is 
**  common  to  all  the  King's  liege  people,  as  to  tie  the  ships  and 
"  boats  to  the  trees,  and  to  tow  them  to  and  fro,'*  SfC.     In  Young 

V. (d),  it  was  ruled  by  Lord  Holt  at  nisi  prius  "  that  every 

'^  man  of  common  right  may  justify  going  with  horses  on  the 
''  banks  of  navigable  rivers  for  towing  barges,"  S^c.  And  this 
does  not  appear  to  be  a  hasty  opinion,  for  Lord  Holt,  a  few  years 
afterwards,  delivered  an  opinion  to  the  very  same  effect:  6  Mod. 
l68*    This  precise  question  came  solemnly  before  the  Court,  in 

(a)  Hid.  Tr.  by  Hwg.  page  85.  (b)  lb.  86. 

(0  CeU,  73.  (d)  1  Ld.  Raym.  7f5. 
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Zangers  v,  ffhiskard(a)*    It  was  an  action  of  trespass  for  break-        1789. 

ing  and  entering  the  plaintiff's  close  at  Holmeade,8^c. ;  to  which        

the  defendant  pleaded  a  justification^  that  the  river  Lee  was  an  ^^ 
ancient  navigable  river  between  London  and  Ware,  to  which  the  Herbert. 
locus  in  quo  was  adjoining,  and  that  the  stream  of  the  river 
there  was  so  weak  that  he  could  not  pass  with  his  boat  without 
towingi  Sfc*  To  this  the  plaintiff  demurred.  On  the  first  ar- 
gument, the  defendant's  counsel  contended  that  the  navigation 
was  for  the  public  good ;  and  that  the  defendant,  having  a  right 
to  navigate  on  the  river,  had  in  consequence  a  right  to  every 
thing  necessary  to  the  enjoyment  of  it :  which  questions  were 
met  fairly  by  the  plaintiff's  counsel.  But  on  the  second  argu- 
ment, the  plaintiff's  counsel  shifted  his  ground,  and  resorted  to 
eight  formal  objections  to  the  plea.  The  defendant's  counsel 
concluded  the  second  argument  by  saying  *'  that  this  manner  of 
''  drawing  barges  was  used  on  the  banks  of  the  Thames,  Severn, 
"  Ouxe,  Exe,  and  all  the  great  rivers  in  England;  and  no  question 
'^  was  ever  made  of  it ;"  which  was  not  controverted  by  the 
plaintiff's  counsel  in  reply.  And  though  this  case  was  adjourned, 
and  no  determination  appears  to  have  been  made  in  it,  yet  it  is 
a  strong  authority  in  favour  of  the  common  law  right ;  for  the 
circumstance  of  the  plaintiff^s  counsel  resorting,  on  the  secodd 
argument,  to  objections  of  form,  is  an  admission  by  him  that  he 
thought  the  right  could  not  be  resisted.  Thus  this  right  stood 
at  common  law;  and  it  will  not  be  found  that  any  of  the  sta- 
tutes relating  to  the  towing  on  particular  rivers  have  varied  it. 
It  may  be  observed  that  many  of  them  were  not  ancient  naviga- 
tions, and  when  they  were  made  navigable,  some  of  them  per- 
haps cut  through  private  property,  it  became  necessary  to  pro- 
vide for  the  towing.  Besides,  in  acts  of  this  sort  it  is  very  com- 
mon to  insert  a  clause  giving  a  right  which  existed  before,  espe- 
cially in  a  doubtful  matter,  ex  majori  cautela.  The  first  statute 
relating  to  the  Thames  is  that  of  S  Jac.  1.  c.  20.  which  is  per- 
fectly silent  as  to  the  right  of  towing.  Now  as  towing  at  that 
time  was  as  necessary  on  the  banks  of  the  Thames  as  at  present, 
it  is  a  fair  inference  that  the  Legislature  did  not  think  it  necessary 
to  give  such  a  right.  Then  followed  the  21.  Jac.  K  c^dS. 
''  for  making  the  Thames  navigable  from  Bercot  to  Oxford;** 
which  gave  a  right  of  towing :  but  that  was  because  it  wai  a 

(a)  574*58  £2.  C.  B.  MSS,  Seijt.  Tamer.  It  is  observable  that  ia  UflsAag 
that  caie,  the  defiendant't  conasel  mentioned  the  ease  of  Reffn$Us  NkMn  t. 
B9d%er,  then  lately  detenniaed  in  B.  i2.,  where  it  was  held  that  one  may  jostiiy 
lianting  foxes  over  the  gromids  of  another,  becaose  they  are  noisome  vermin. 
Fid.  Gnudr^  v.  FtUham,  mUe,  1  voL  544. 

S  2  n^^ 
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1789.        97e2rnavigalion.   And  it  appears  by  the  preamble  to  the  24  Geo.i. 

c.  8.  that  the  Thames  had  been  immemorially  navigable  from  Lon-- 

affaifut        don  to  Bercot,  but  not  from  Bercot  to  Oxford.    And  the  naviga- 
Meabert.     lion  on  the  Thames  has,  since  the  time  of  James  the  First,  been 
entirely  regulated  by  statutes.     There  are  also  two  statutes  for 
improving  the  navigation  of  the  Trent ;  the  one  from  JVelden 
Ferry  to  Burton  (a),  the  other  to  Gainsborough (b),  both  uhich 
give  a  right  of  towing:   but  the  first  navigation  was  entirely 
new,  and  the  other  was  partly  so ;  so  that  it  became  necessary  to 
insfsrt  clauses  in  those  acts  to  give  towing  paths,  upon  paying  a  cer- 
tain satisfaction  for  them.     And  with  respect  to  the  provisions 
in  the  several  statutes  alluded  to  for  purchasing  towing-paths, 
they  give  power  to  purchase  the  soil  itself,  and  not  merely  the 
right  to  use  it.     This  right  is  of  great  importance,  as  affecting 
the  public,    and    particularly  several  counties   through  which 
the  river  in  question  runs.    And  no  inconvenience  can  arise  from 
allowing  the  right ;  because,  according  to  Lord  Hale's  opinion^ 
a  reasonable  recom pence  is  to  be  made  to  the  owner  whose  soil 
is  injured,  which  will  be  a  sufficient  guard  against  any  abuse. 
The  objection,   that  that  reasonable  recompence  is  not  suffi- 
ciently ascertained,  and  that  it  will  be  productive  of  great  litiga- 
tion ID  the  courts  of  law,  is  not  a  sufficient  answer  to  the  right ; 
because  the  same  objection  will  equally  apply  to  every  case  where 
the  law  admits  a  reasonable  satisfaction  to  be  tendered  to  the 
party  aggrieved  in  bar  of  his  action.     As  in  the  case  of  replevin, 
or  for  any  irregularity  in  a  distress  by  1 1  Geo.  2.  c.  19^  ^i*  >"  case 
of  actions  against  justices ;  in  which  cases  reasonable  satisfaction 
is  to  be  ascertained  by  a  jury.    As  to  the  case  of  Fernon  v.  Prior , 
in  1747^  the  issue  was  on  a  custom;  and  whatever  was  said  by 
JVilles,  Ch.  J.  on  the  general  right,  was  extrajudicial,  and  not 
applicable  to  this  point.  And  with  respect  to  Peirse  v.  LordFau* 
conberg,  one  issue  was  to  try  whether  there  was  any  custom  with' 
out  payings  which  accords  with  Lord  Hale's  opinion ;  and  it 
was  material  to  the  parties  to  establish  such  a  right. 
Graham^  in  reply,  was  stopped  by  the  Court. 
Lord  Kenyon,  Ch.  J. — I  remember  when  the  case  of  Peirse 
V.  hord  Fauconberg  was  sent  here  from  the  Court  of  Chancery, 
it  was  the  current  opinion  of  Westminster  Hall,  that  the  right 
of  towing  depended  upon  usage,  without  which  it  would  not 
exist.     It  has  been  said  that  this  right  now  in  question  is  of 
great  importance  to  the  navigation  through  several  counties; 

(a)  2S  Geo,  5.  c.  41.  {h)  23  Geo.  3.  c.  48. 

now 
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now  if  this  navigation  has  been  carried  on  for  a  aeries  of  years,         1789. 

and  this  right  of  towing  constantly  exercised,  there  would  be 

abundant  usage  on  which  it  might  be  supported.     But  that  is        ^^i^ 
abandoned,  and  the  defendant  resorts  to  the  common  law  right.      HEanERT. 
^ow  common  law  rights  are  either  to  be  found  in  the  opinions 
of  lawyers,  delivered  as  axioms,  or  to  be  collected  from   the 
universal  and  immemorial  usage  throughout  the  country.    That 
the  right  now  in  question  is  not  to  be  collected  from  the  una* 
nimous  current  of  authorities  is  manifest.     Very  little  is  to  be 
found  in  the  books  upon  the  subject,  the  whole  of  which  down 
to  his  time   Lord  Hale  has  collected;  and  after  commenting 
upon  it,  he  seems  to  have  formed  an  opinion  against  the  right : 
for  he  says  that,  where  private  interests  are  involved  in  the  ques* 
tion,  they  shall  not  be  infringed   without  a  satisfaction  being 
made  to  the  parties  injured.     But  on  what  ground  can  a  com« 
mon  law  right  stand,  if  satisfaction  is  to  be  made  for  the  enjoy- 
ment of  it,  and  that  satisfaction  not  ascertained?  It  must  re* 
solve  itself  into  an  agreement  between  the  parties,  and  cannot  be 
considered  as  a  right  to  use  the  banks  indefinilelj/ •    And  some 
of  the  passages  in  Lord  Hale,  which  seem  to  favour  the  common 
law  right,  are  rather  applicable  to  banks  of  the  sea,  and  to  ports ; 
and  it  is  part  of  the  King's  prerogative  to  create  ports,  which 
was  lately  exercised  at  Liverpool.     Then  is  this  bottomed  on 
immemorial  usage :  the  right  is  not  claimed  on  one  side  or  the 
other  as  is  most  convenient,    but  on  both  sides  of  the  river. 
But  that  is  directly  contrary  to  common  experience;   for  if  we  ^ 
look  at  any  of  the  great  public  rivers,  we  shall  find  that  it  is 
not  used^  although  it  would  be  highly  convenient  to  the  per- 
sons using  the  navigations.     On  the  contrary,  the  navigators  are 
obliged  at  several  places  to  pass  from  one  side  of  the  Thames  to 
the  other  with  great  inconvenience  and  delay  :  that  is  the  case 
by  the  Duke  of  Montague^s  gardens  between  Richmond  and  Kew, 
and  in  vi^rious  other  parts.     Such  is  the  right  on  that  river,  the 
quantum  of  which  is  ascertained  by  the  usage.    That  there  is 
such  a  custom  on  most  of  the  navigable  rivers  no  person  doubts, 
but  still  the  right  is  founded  solely  on  tlie  custom;  but  here 
the  claim  is  set  up  without  any  custom  at  all.     The  authorities 
which  have  been  mentioned  are  very  few.    The  case  in  Lord 
Raymond  {a),  though  before  an  eminent  Judge,  was  only  a  nisi 
prius  decision.     It  is  a  short  note  (6)  taken  by  Lord  Raymond 
when  he  was  very  young ;  not  even  the  name  of  the  case  is 

(a)  1  Ld.  Rnym.  7S5.  (6)  Vui.  1  Burr.  36. 

S  3  given; 
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1789.        given;  and  it  does  not  appear  vhat  the  case  was;  or  how  the 
-  question  arose ;  1  rather  think  (he  principal  question  there  was 

figgi^  whether,  when  a  right  of  passage  was  ascertained,  and  that  was 
Herbert,  founderous,  the  party  entitled  might  not  go  on  the  adjoining 
land.  However  at' most  it  is  only  an  opinion  delivered  at  nisi 
prius;  opposed  to  which  is  that  of  Lord  Ch.  J.  H'illes  in  the  case 
cited.  And  Lord  Hardwicke's  opinion  was  against  the  right, 
•  as  is  evident  from  the  manner  in  which  he  sent  the  case  of  Peirse 
V.  Ld.  Fauconberg  into  this  Court,  which  was  very  fully  considered. 
Therefore,  on  these  authorities,  on  the  silence  ,in  the  books  re- 
specting this  common  law  right,  and  on  account  of  the  extreme 
inconvenience  to  which  individuals  having  lands  adjoining  the 
public  rivers  would  be  subject,  I  cannot  bring  my  mind  to  say  that 
the  defendant's  justification  can  be  supported.  Perhaps  small  evi- 
dence of  usage  before  a  jury  would  establish  a  right  by  custom  on 
the  ground  of  public  convenience :  but  the  right  here  claimed 
extends  to  every  bank  of  every  navigable  river  throughout  the 
kingdom. 

AsHHURST,  J. — I  am  of  opinion,  first,  that  no  such  general 
right  exists  as  that  claimed;  and,  secondly,  if  any  qualified  right 
could  be  supported,  the  defendant's  plea  is  not  adapted  to  it. 
As  to  the  first;  it  seems  extraordinary  (if  there  be  any  such 
right)  that  it  is  not  defined  with  greater  certainty  in  any  of  our 
law  books.  For  it  is  a  right  that  in  its  nature  must,  if  it  ex- 
isted, be  subject  to  some  restrictions ;  as  that  it  should  be  exer- 
cised only  on  one,  and  that  the  most  convenient,  side  of  the 
river ;  for  it  would  in  pfiany  instances  be  a  very  oppressive  right 
if  it  could  be  claimed  on  both  sides.  The  state  of  property  on 
the  Thames  is  strong  evidence  to  shew  that  nor  such  general  right 
exists ;  for  there  is  no  instance  in  any  part  of  the  banks  of  that 
river  where  the  right  is  claimed  on  bgth  sides ;  and  yet  the  de- 
fendant's claim  would  go  to  establish  a  right  on  both  sides.  The 
instances  which  have  been  4nentioned  where  the  right  of  towing 
has  been  given  by  several  acts  of  parliament,  also  negative  the 
idea  of  general  right;  for  we  are  not  to  suppose  that  rights 
should  from  time  to  time  have  been  given  by  the  Legislature 
which  existed  before ;  and  it  is  no  answer  to  say  that  such  pro- 
visions were  inserted  ex  abundanti  cauiela.  And  the  reason  as- 
signed by  the  defendant's  counsel  why  such  a  right  was  given 
by  the  £4  Geo.  2.  c.  8.,  namely,  because  that  part  of  the  river 
was  not  navigable  before,  is  not  satisfactory ;  for  when  once  a 
river  becomes  navigable,  or,  in  other  words,  when  it  is  made  a 
common  highway  for  all  the  King's  subjects^  that  right  would 

immediately 
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immediately  attach.    On  the  general  ground  therefore  I  think  no        1789. 
general  right  of  towing  exists.    But  then  it  was  contended  that  a  ~ 

right  might  be  supported  on  making  a  reasonable  ccr^nensation  to  orotiisi 
the  owner  of  the  land.  Lord  //a/e'touches  this  right  very  ten-  Herbert. 
derly ;  for  he  says  that  it  does  not  exist  without  making  a  rea-r 
sonable  satisfaction.  But  it  is  not  necessary  to  enter  intd  that 
question  here ;  because  if  it  were  a  right  uih  modo,  it  ought  to 
have  been  so  claimed  in  pleading.  And  even  if  such  a  right  ex- 
iBied,  the  party  should  either  pay  or  tender  a  reasonable  satisfac- 
tion in  order  to  give  them  that>  right.  For  it  would  be  to  no 
purpose  to  give  the  owner  merely  a  right  of  action  to  recover 
that  compensiaiion,  when  it  is  to  be  enforced  against  strangers 
parsing  by,  wliom  the  owner  cannot  know,  and  who  perhaps 
may  be  foreigners. 

BuLLER,  J. — The  defendant's  plea  on  this  record  rests  wholly 
on  a  general  common  law  right ;  in  deciding  which  it  is  not  ne- 
cessary to  go  into  the  question,  which  has  been  made  respecting 
the  mode  of  pleading.  This  being  claimed  as  a  common  law 
right,  it  can  only  be  proved  to  exist  by  one  of  Hhe  ways  men- 
tioned  by  my  Lord.  As  to  the  general  usage  ihroaghout  the  king* 
dom  of  which  the  Court  is  obliged  to  take  notice,  that  clearly 
does  not  exist.  Then  the  question  is  whether  in  our  books,  or  on 
records,  that  right  b  established  for  which  the  defendant  con- 
tends. The  case  in  Lord  Raymond  is  a  very  loose  and  inaccurate 
note.  Another  authority  cited  is  the  passage  in  Bracton^  and 
quoted  by  Callis:  that  plainly  appears  to  have  been  taken  from 
Justinian^  and  is  only  part  of  the  civil  law ;  and  whether  or  not 
that  has  been  adopted  by  the  common  law  is  to  be  seen  by  look- 
ing into  our  books;  and  there  it  is  not  to  be  found.  Callis  cooft- 
pares  a  navigable  river  to  an  highway ;  but  no  two  cases  can 
be  more  distinct.  In  the  latter  case,  if  the  way  be  founderoua 
and  out  of  repair,  the  public  have  a  right  to  go  on  the  adjoining 
land:  but  if  a  river  should  happen  to  be  choaked  up  with  ihodj 
that  would  not  give  the  public  a  right  to  cut  another  passage 
through  the  adjoining  lands.  Therefore  I  am  of  opinion  that  no 
common  law  right  of  towing  exists.  But  1  wish  not  to  be  precluded 
by  thb  determination  from  giving  an  opinion  on  the  questioD| 
which  has  been  made  on  the  pleadings,  whenever  it  shall  arise  in 
future.  At  present  I  cannot  agree  with  what  has  been  said  on  that 
head.  This  is  not  like  the  case  of  toll  thorough.  The  distinction 
i^hichhas  been  made  between  toll  thorough  and  toll  traverse,  is 
not  where  the  question  arises  on  a  defence  merely,  but  where  the 

S  4  right 
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1789.        right  itself  of  taking  toll  has  come  in  question.     And  the  dis'r 

tinction  taken  is,  that  the  party ^  who  claims  toll  thorough,  must 

agttuut        ^^^^"^  ^  consideration  for  it,  because  it  is  against  common  right : 
Hlhbert.      but  in  the  case  of  toll  traverse,  no  consideration  need  be  shewn, 
because  that  is  not  against  common  right.     Then  if  the  defend- 
ant is  right  in  saying  that  by  the  common  law  he  has  a  right  to 
go  on  the  banks  of  navigable  rivers,  he  need  not  shew  any  con- 
sideration, and  the  owner  of   the  land  would  not  be  entitled 
to  any  satisfaction  till  after  the  defendant  had  used  the  towing 
path      Customs,  which  are  consistent,  may  be  pleaded  against 
each  other.     And  the  party  pleading  a  general  custom  need  not 
shew  the  modification  of  it,  which  is  not  inconsistent  with  the 
right  claimed  by  him.    The  case  of  Kenchinv.  Knight  {a)  is 
strong  to  this  point :  there  the  defendant  pleaded  a  custom  to 
put  swine  upon  a  common  ;  to  which  the  plaintiff  replied  that 
he  could  only  put  in  such  swine  as  were  rung,  without  traversing 
the  custom  set  up  in  (he  plea  :  and  the  replication  was  held  good 
on  demurrer,  because  th^  customs  were  not  inconsistent.    Now 
here,  if  every  subject  has  a  right  to  tow  on  the  banks  making  a 
reasonable  satisfiaction,  it  is  not  necessary  for  the  party  to  plead 
such  satisfaction,  because  that  claim  arises  afterwards.     And  if 
it  \iere  otherwise,  it  would  be  attended  with  manifest*  incon- 
venience ;  because,  the  sum  not  being  ascertained,  it  would  be 
a  perpetual  dispute  between  the  owners  of  the  barges  and  the 
land  owners  how  much  should  be  paid,  which  would  be  destruc- 
tive of  the  right  of  the  public,  and  the  navigation  would  be 
stopped  till  the  quantum  was  ascertained.     1   have   said  thus 
much  on  the  subject  lest  I  should  be  precluded  from  considering 
the  question,  whenever  it  should  arise :  but  in  the  present  case  I 
am  of  opinion  against  the  common  law  right.     In  addition  to 
the  observations  made  on  the  cases  cited,  I  think  that  the  in- 
stances of  the  three  great  rivers  alluded  to  are  very  strong  against 
the  right.     From  what  passed  in  the  case  of  Vernon  v.  Prior  it 
seems  as  if  Lord  Ch.  J.  IVilles  entertained  a  wish  that  the  pub- 
lic should  have  this  right,  and  yet  he  could  find  no  legal  ground 
on  which  to  support  it ;  for  the  application  to  parliament  in 
1748  is  said  to  have  been  made  with  his  approbation.     On  the 
river  Trent  there  have  been  some  claims  of  this  sort  of  a  more 
recent  date  not  unworthy  notice.     The  persons  passing  there 
with  barges  endeavoured  to  set  up  this  right,  in  consequence 
of  which  several  actions  were  brought  against  the  barge  ownersj 

who, 
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wboy  on  being  advised  that  they  could  not  support  the  right,        1789* 

iufFered  judgment  to  go  by  default.  But  they  still  continued  their        

towing,  on  which  actions  were  again  brought  against  siityorse-        mnnai 
venCy  persons  at  the  same  time,  and  then  they  abandoned  their     Hebbirt. 
claim.    The  state  of  the  banks  of  the  Thames  also  affords  a  strong 
argument  against  this  common  law  right ;  for  if  it  eiist,  all  the 
bouses  built  on  those  banks  must  be  considered  as  nuisances. 

Grose,  J. — It  is  enough  for  me  at  present  to  say  that  I  per- 
fectly agree  in  the  general  position,  that  there  is  not  any  general  [9B.&P.496.] 
common  law  right  of  towing. 

•Judgment  for  the  defendant  (a)» 

(a)  1  BuUtr.  116. 


AspiNDALL  against  Brown.  Z^^'tSb!* 

TO   an   action   of  trespass  for  breaking  and  entering  the  It  b  sufficient 
plaintiff's  close,  the  defendant  justified  under  a  right  of  pnbUc  h^wmy 
way.   The  plea  stated  "  that  before  and  at  the  same  time  when,  toaUi^fcthatit 
**  cic  there  was  and  of  right  ought  to  have  been  a  certamcom-  pabUc  high- 
<*  mon  public  highway  leading,  ^c.  for  all  the  liege  subjects,  T«^*-^'*5^^t 
^*  Sfc»  to  go,  return,  pass,  and  repass,  on  foot  and  on  horse-  became  to,  or 
''  back,  and  with  their  cattle  and  carriages,  at  all  times  of  the  ^^^^^^^ 
"  year,''  Sfc;   without  alleging  that  it  had  been  an  highway  morud. 
from  time  immemorial.    1  o  this  there  was  a  general  demurrer, 
and  joinder. 

Ifolroydf  in  support  of  the  demurrer,  objected  to  the  plea 
because  (a)  it  did  not  state  that  it  was  an  highway  by  statute,  or 
that  it  had  existed  immemorially ;  and  cited  the  following  au- 
thorities  in  support  of  the  objection.  St.  John  v.  Moody,  1  Fentr. 
9.15.  Bro.  Abr.  «  Chemin,"  pi  10.  Fitz.  Abr.  "  Chemin,"* pU  1. 
And  he  observed  that  in  the  old  books  of  entries  there  was  no 
distinction  between  pleading  a  public  and  private  highway. 
Rast.  616,  617.  Lib.  Int.  122.  Win.  967.  1 1 18.  Tho.  297. 
S44.  403.  412.  414.  Rob.  468.  2  Bro.  255.  Yelv.  141, 
^ob.  29i^. 

Wood,  contrd,  observed  that  there  was  a  manifest  distinction 
between  pleading  private  and  public  ways.  The  former  only 
arise  by  grant  or  prescription ;  and  the  party  claiming  it,  having 
the  possession  of  the  deeds  or  other  evidence  of  the  right^  must 
shew  a  title  in  pleading.     But  this  would  be  impossible  in  the 

(a)  Several  other  objections  were  made  on  the  pecoliArmaaner  of  wording  the 
plea,  which  the  Court  thought  were  answered  by  reading  it» 

case 
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1789. 

ASPIXDALL 

0gmmtt 
Brown. 


case  of  a  public  highway,  where  a  stranger  canoot  be  supposed 
to  be  cognizant  of  the  origin  of  it.  It  is  sufficient  for  him  that 
it  is  an  highway  at  the  time.  And  whatever  may  be  the  form 
of  the  ancient  precedents,  it  Uas  been  the  mvariable  practice  in 
modern  times  to  plead  generally j  as  the  defendant  has  done  in 
this  case.  In  indictments  for  nuisances  it  is  clearly  not  necessary 
to  state  the  highway  to  have  been  such /rom  time  immemariiil; 
still  less  therefore  ought  it  to  be  required  in  civil  proceedings. 

Per  curiam.  It  is  sufficient  to  state  in  a  compendious  way 
that  it  is  an  highway.  All  the  precedents  in  Trematne  are  m  that 
general  form,  without  setting  forth  when  it  became  an  highway. 
Great  inconveniences  would  follow,  if  it  were  otherwise ;  for 
strangers,  passing  along  the  streets  of  London,  could  not  ascer- 
tain when  they  first  became  highways.  And  the  instance  of  in- 
dictments is  decisive  on  this  question. 

Judgment  for  the  defendant. 


M^  IStb. 

An  action  for 
money  bad  and 
received  wiB 
not  lie  to  re- 
cover the  pre- 
minmof  are- 
assurance  (void 
by  19  Geo.  s. 
«.57.)  after 
capture. 

[7  T.  B.  535. 

3B.&P.35. 

7  East,  449.] 


Andree  and  Another  against  Fletcher. 

THIS  was  an  action  to  recover  the  premium  of  a  re-assur« 
ance  on  a  ship  called  La  Vierge  des  Carme$  4  LesJmesau 
Purgaioire  at  and  from  Marseilles  to  Carthagena.  At  the  trial 
at  the  Guildhall  Sittings  after  Hilary  Term  17899  before  Lord 
Kenyonj  the  jury  found  a  verdict  for  the  plaintiffs,  damages 
6/.  165.  6d. ;  subject  to  the  opinion  of  the  Court  on  a  case, 
which  stated  the  same  facts  as  are  contained  \n  a  case  between 
the  same  parties  on  the  principal  question  to  recover  the  amount 
of  the  insurance.     See  ante,  2  vol.  162. 

Bowles,  for  the  plaintiffs.  The  re-assurance  in  this  case  having 
beea  determined  (a)  to  be  void,  it  appears  that  the  defendant  has 
received  the  premium  without  any  risk ;  and  therefore  he  retains 
the  money  against  conscience.  The  objection  to  the  plaintiffs' 
recovering  the  premium  must  be  that  the  original  transaction 
was  illegal,  because  it  is  contrary  to  the  19  Geo.  f .  c.  37.  But 
that  statute  is  merely  an  tici  juris  positivi,  and  does  not  make  the 
contract  malum  in  se.  In  Martin  v.  Sitwell(b),  where  the  po« 
licy  was  originally  void  for  want  of  interest,  it  was  held  that 
the  premium  was  received  without  any  consideration,  and  was 
therefore  money  had  and  received  to  the  plaintiff's  use,  which 
the  CSourt  held  he  might  recover.    And  it  is  immaterial  whether 

(a)  4nie,  t  vol,  16U  {h)  1  Skew*  156. 

the 
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the  contract  be  void  at  common  law  or  by  statute.    For  in        1789; 
J  agues  v.  Golightly  (a)  it  was  held  that  the  premium  paid  for        '""'^ 
insuring  lottery  tickets  might  be  recovered  back,  though  the        agmn§i 
contract  of  insurance  was  void  by  the  statute  14  Geo.  3*  c.  76.     FLrrcHaa. 
In  Wharton  v.  De  la  Rive  (b)  where  an  action  was  brought  on  an 
insurance  that  America  would  be  declared  independent  in  a  eer« 
tain  timci  Lord  Mansfield  being  of  opinion  that  the  contract 
was  illegal,  was  going  to  nonsuit  the  plaintiff  on  the  opening : 
but,  it  appearing  that  the  defendant  had  not  paid  the  premium 
into  Court,  he  permitted  the  plaintiff  to  take  a  verdict  for  that 
sum.     The  plaintiff's  counsel  was  proceeding,  but 

The  Court,  thinking  that  this  case  could  not  be  distinguished 
from  that  of  Lowry  v.  Bourdieti  (c),  ordered  that  the 

Postea  should  be  delivered  to  the  defendant. 

Wood  was  to  have  argued  for  the  defendant. 

(a)  3  Bl  Rep.  107S.    Hee  abo  Jaquei  v.  FFiMy,  H,  Bl.  Rep.  C.  B,  68. 

(h)  Cw.  Lord  Monoid,  at  GuUdhall,  Mich.  178f  •   Pcrfe.  on  Mar.  Int.  42& 

ie)  Daugl.  451.  td  ed.  46C 


MfiNETONE  against  Gibbons  and  Another.  Fridmf, 

^  ilfay  15tli. 

ACTION  o*f  covenant,  wherein  the  plaintiff  declared  that  Wlietiier  tbe 
by  a  bill  of  sale  of  «2d  Nov.  1782,  made  by  the  defend-  Swl^wS 
anls  to  him  of  a  ship  called  the  Wiltshire,  they  covenanted  that  notjarndictioB 
they  had  full  power  to  sell  and  assign  the  said  ship,  ^c.  and  that  thetulo^^^ 
the  same  should  from  thenceforth  remain  and  continue  unto  the  ^f^^^^*  There* 
plaintiff,  his  executors,  S^c*    freely   and  clearly  acquitted  and  c^'^iu^ceof 
discharged  of  and  from  all  former  bargains,  sales,  ifc.  whatso-  *°  hvpbtiieca- 
ever.    The  declaration  then  stated  the  breach,  that  before  the  in  the  coone  of 
making  of  the  bill  of  sale,  to  wit,  on  23d  September  1778,  the  Jj^^^u'bc 
ahip  then  being  in  parts  beyond  the  seas,  that  is  to  say,  at  Cork  in  executed  on 
Ire/and,  and  then  being  on  a  voyage  from  London  to  various  ^^  **^      "" 
parts  beyond  the  seas,  and  from  thence  back  again  to  London^ 
J.  Burrough  the  then  master  of  the  ship  hypothecated  the  same 
to  Paul  Benson  and  others  for  67  W.  for  setting  her  forth  for  sea, 
and  for  furnishing  and  providing  her  with  victuals  and  other 
necessai^ies  and  materials,  for  enabling  her  to  prosecute  her 
voyage  with  safety ;  and  gavelo  P.  B.  an  hypothecation  bond  of 
the  same  date,  charging  the  ship  with  the  money  and  iBterasf » 
It  then  stated  that,  before  the  time  of  making  the  bill  of  sale 

from 
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1789.        from  the  defendants  to  the  plaintiff,  there  being  500/.  in  arrear 

"        upon  the  bottomry  bond,  a  suit  was  instituted  thereupon  against 

figtgif^gt        the  ship  in  the  Admiralty  Court,  and  such  proceedings  were 

OiEBons.      thereupon  had  that  in  October  1785  the  ship  was  condemned  to 

be  sold,  and  was  actually  sold  for  less  than  the  sum  recovered 

against  her  in  that  suit.     It  then  proceeded  to  state  the  loss 

which  the  plaintiff  had  sustained.  To  this  the  defendants  pleaded 

that  the  hypothecation  bond  was  under  the  seal  of  the  master, 

and  was  not  therefore  cognizable  in  the  Admiralty  Court :  to 

which  there  was  a  general  demurrer  and  joinder. 

Russellf  in  support  of  the  demurrer,  admitted  that,  if  the 
hypothecation  bond  had  been  made  here  before  the  inception  of 
the  voyage,  the  plea  would  have  been  a  sufficient  answer :  but 
insisted  that,  as  it  was  executed  in  a  foreign  country,  in  the  pro- 
gress of  a  voyage,  and  give  for  necessaries  for  the  use  of  a  ship, 
the  case  fell  directly  within  that  of  Johnson  v.  Shippen(a),  in 
which  it  was  held  that  the  Admiralty  had  jurisdiction.  But 
even  supposing  that  the  Admiralty  had  no  jurisdiction  in  this 
case,  yet  as  they  have  proceeded  to  sentence,  and  that  sentence 
has  been  executed,  it  cannot  be  disputed  in  this  collateral  way, 
as  no  defect  of  jurisdiction  appears  on  the  face  of  the  proceed- 
ings.   The  defendants  ought  to  have  applied  for  a  prohibition. 

Marryaty  contra.  The  Court  of  Admiralty  had  no  jurisdiction 
over  this  instrument,  because  it  was  made  on  land  and  under  seal, 
4  Inst.  135.  Hob.  79,  212.  1  Ro.  Abr.  529.  B.  1.  Opy  v. 
jtdison,  12  Mod.  38.  Salk.  31.  S.  C.  Day  v.  Searle,  2  Str. 
968.  and  4  Burr.  1944.  The  form  of  the  stipulation  taken  in 
that  Court  also  shews  that  they  cannot  take  cognizance  of  a  mat- 
ter uiider  seal;  for  the  conclusion  is,  ^*  in  proof  whereof  the 
'^  parties  have  signed  their  names ;"  without  saying  *^  and  affixed 
"  their  seals.  Besides  the  Court  of  Admiralty  requires  two 
witnesses  to  prove  the  contract ;  whereas  a  deed  may  be  proved 
in  a  common  law  court  by  one.  Tliere  is  also  an  additional  rea- 
son why  the  Admiralty  cannot  have  jurisdiction  over  contracts 
under  seal,  for  they  are  not  a  court  of  record  any  more  than  a 
county  court,  which  cannot  hold  plea  of  a  specialty.  Com.  Dig. 
tit.  **  County,"  (C.  8.)  If  then  the  Admiralty  had  no  jurisdiction 
originally,  the  defendants  may  take  advantage  of  it  at  any  time  j;^ 
because  nothing  which  they  have  done  can  give  them  jurisdiction. 
And  the  defendants  are  not  concluded  by  not  having  moved  for  a 

(a)  t  Lord  lUtifm,  982.  and  6  Mod.  79.  &  C. 

prohibition ; 
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}irohibition ;  for  in  the  first  place,  they  had  no  notice  of  the         1789* 
proceedings  in  the  Admiralty ;  and,  in  the  next,  if  there  be  a 
defect  of  original  jurisdiction,  their  sentence  is  a  nullity^ 

Russell  in  reply  was  stopped  by  the  Court.  GuiBOHi. 

Lord  Kbnyon,  Cb.  J. — On  the  principal  question  in  thb 
case  there  can  be  no  doubt ;  it  has  been  settled  for  this  last  cen- 
tury. It  was  determined  in  the  case  in  Lord  Raymond;  and  it 
has  been  repeatedly  held  since  that  time,  that  the  Court  of  Ad- 
miralty has  jurisdiction  in  a  case  like  the  present.  And  indeed 
it  would  be  highly  inconvenient  if  it  were  otherwise,  because 
that  Court  proceeds  in  rem^  whereas  the  courts  of  commoa 
law  can  only  proceed  against  the  parties.  Then  if  the  Admi- 
ralty has  jurisdiction  over  the  subject  matter,  to  say  that  it  is 
necessary  for  the  parties  to  go  upon  the  sea  to  execute  the  instru- 
ment, borders  upon  absurdity.  And  here  it  is  sufficiently  dis- 
closed that  the  hypothecation  bond  was  executed  in  foreign  parts 
in  the  course  of  her  voyage.  Tliat  the  master  of  a  ship  should 
have  power  to  take  up  money  on  hypothecation  for  necessaries  for 
a  ship,  when  she  is  on  the  voyage,  seems  highly  necessary.  The 
law  has  so  established  it,  convenience  requires  it,  and  the  naval 
power  of  this  country,  as  far  as  it  depends  on  individuals,  is 
concerned  in  the  continuance  of  it.  The  circumstance  of  this  in- 
strument being  under  seal  did  not  at  first  occur  to  me. — But  af- 
terwards his  Lordship  added,  that  in  some  of  the  cases  hi  whicli 
this  question  had  arisen  he  thought  the  contracts  must  have  been 
under  seal.  With  respect  to  the  other  point ;  to  be  sure,  if  the 
defendants'  counsel  were  right  in  saying  that  the  Admiralty  had 
no  jurisdiction  originally,  they  might  take  advantage  of  it  at  any 
time ;  since  the  sentence  in  such  a  case  would  be  a  nullity. 

AsHHURST,  J. — It  is  not  shewn  that  this  is  not  the  common 
form  in  which  these  instruments  of  hypothecation  are  made, 
over  which  it  has  been  long  settled  that  the  Court  of  Admiralty 
has  jurisdiction.  And  if  the  defendants  wished  to  take  this  out 
of  the  general  rule,  they  should  have  shewn  that  this  was  not  the 
usual  kind  of  instrument.  One  strong  reason  for  supporting  the 
Admiralty  jurisdiction  is  that  in  these  cases  that  Court  proceeds 
til  rem ;  whereas  we  can  give  no  such  relief;  the  proceedings  in 
the  common  law  courts  are  only  against  the  parties. 

BuLLER,  J. — ^The  form  of  the  bottomry  bond  does  not  vary 
the  jurisdiction :  the  question  whether  the  Court  of  Admiralty  has 
or  has  not  jurisdiction  depends  on  the  subject  matter.  Therefore 
the  cases  which  have  been  cited  by  the  defendant's  counsel  do 

not 


Mmrroiis 


CASES  IK  EASTER  TERM 

not  apidy.  If  a  contract  be  made  under  seal,  by  which  one 
party  covenants  with  another  to  do  any  particular  act,  this  Court 
Las  jurisdiction.  And  in  the  struggles  which  have  been  made 
OfBBoim.  between  the  Court  of  Admiralty  and  common  law  courts,  re* 
specting  the  extent  of  their  respective  jurisdictions,  the  latter 
have  said  that,  if  the  parties  have  bound  themselves  to  answer 
pertonaUy,  the  former  cannot  take  cognizance  of  the  question. 
But  that  cannot  be  extended  to  a  case  where,  from  the  nature  of 
the  contract,  the  proceedings  are  confined  to  the  thing  in  specie 
over  which  the  Court  of  Admiralty  has  the  sole  jurisdiction.  In 
such  a  case  as  the  present  the  party  could  have  no  remedy  in  a 
court  of  common  law :  for  the  contract  is  merely  tn  rem ;  and 
there  is  no  personal  covenant  for  the  payment  of  the  money.  In 
questions  which  have  been  brought  before  this  Court  on  the 
subject  of  prize,  Lord  Mansfield  has  always  said  (and  particu* 
larly  in  the  lastCa)^  in  which  he  gave  an  elaborate  judgment) 
in  the  question  of  prize  this  Court  has  no  jurisdiction;  it  be- 
longs solely  to  the  Admiralty.  Nay  even  if  the  capture  be  on 
land,  provided  it  be  taken  by  a  naval  force,  the  Admiralty 
Court  has  exclusive  jurisdiction  over  it  as  a  question  of  prize. 
And  the  doctrine  in  Brymer  v.  Atkins  (b),  lately  decided  in  the 
Court  of  Common  PUas^  is  fully  in  point  to  the  present  ques- 
tion. There  the  party  had  entered  ioto  a  recognizance  in  the 
Vice-Admiralty  Court  to  appeal,  Sfc.  But  the  Court  of  Com* 
man  Pleas  held  that,  as  it  was  not  taken  in  a  court  of-  record,  it 
could  not  be  considered  as  a  recognizance  in  the  sense  in 
which  we  take  it,  namely,  to  bind  lands,  yet  it  operated  as  a 
stipulation  by  the  parties  to  abide  the  decision  of  the  Court 
of  Appeals.  Then  if  the  Court  of  Admiralty  has  jurisdiction 
over  the  subject  matter,  the  circumstance  of  the  instrument  be- 
ing under  seal  does  not  deprive  them  of  their  jurisdiction. 

Grosb,  J.— -I  have  endeavoured  to  find  the  form  of  these  in- 
struments, .but  without  success*  However  in  Johnson  v.  Ship^ 
pen  it  is  called  a  bill  ofmle ;  and  the  Court  said  they  would  not 
prevent  the  Admiralty  from  giving  redress,  when  they  could  give 
none  themselves. 

Judgment  for  the  plaintiff. 

(a)  Ltnd  v.  Rodney  and  Another,    Dough  591«  n* 
ib)H.BURip.  C.iB.164. 
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Noble  against  Durell  and  Others.  pridas^ 

May  ISth. 

THIS  was  an  action  of  trespass  for  taking  the   plaintiff's  Acastomthtt 
butter:    the  defendants   in  their  plea,   after  stating   ^hat  b^^tterwWuT^ 
Southampton  was  a  corporation  by  prescription,  and  that  they  an-  aparticaUr 
nually  held  a  court  leet,  or  view  of  frankpledge,  at  which  a  jury  JSaUwe^Tg 
is  sworn  and  continues  in  office  till  the  next  court ;  justified,  as  oancetubad. 
some  of  the  jury,  taking  the  butter  under  the  following  custom,  torn  that  butter 
**  That  every  pound  of  butter  exposed  to  sale  in  the  said  mar-  •JwdlbeioldMi. 
**  kets  of  the  said  town,  within  the  said  town  should  be  aiid  Jamweighr'' 

*'  ought  to  be  of  the  weight  of  18  ounces  ;'*  alleging  that  the  but-  ™*y  "®'bc 
.     '  .  »     »  .       .^i^      1         r      ,<^  supported?  Qo. 

ter  m  question  weighed  more  than  16  but  less  than  18  ounces  to 

the  pound. 

To  this  plea  there  was  a  general  demurrer  and  joinder. 

GibbSf  in  support  of  the  demurrer,  insisted  that  the  custom 
could  not  be  supported,  because  it  was  against  the  law  of  the 
land.    There  are  several  statutes  which  direct  that  there  shall 
be  only  one  weight  throughout  the  kingdom.     9  //•  3.  c.  25. 
14  Ed.  3.  St.  1.  c.  1£.    27  Ed.  3.  st.  2.  c.  10.    31  Ed.  5.  st.  1. 
C.2.    \3R.2.c.9'     15fi.  2.  C.4.    8H.6.C.5.     llH.T. 
c.  4.  S^  12  H.  7.  c.  5.     And  the  11  /f.  7-  c.  4.  directs  that  the 
knights,  S^c.  shall  cause  to  be  delivered  one  of  every  weight 
and  measure,  which  the  King  had  caused  to  be  made  of  brass, 
according  to  the  standard  in  the  Exchequer,  to  certain  towns 
therein  mentioned,  of  which  Southampton  is  one.   Those  statutes 
meant  that  there  should  be  an  uniformity  of  weight;  for  at 
that  time  there  was  a  difference  between  things  sold  by  troy  and 
averdupois  weight.    Dalt.  Just,  c.  1 12.  p.  248.  stat.  27  Ed.  3. 
St.  2.  c.  10.  8^  2  R.  2.  St.  I.  c.  I.  8^  4  Inst.  273.    The  statute 
13^14  Car.  2.  c.  26.,  after  reciting  that  frauds  had  been  practised 
in  selling  butter  under  weight,  directs  that  every  kilderkin  shall 
contain  1 12  pounds,  every  pound  containing  l6  ounces.     Now 
this  custom  attempts  to  set  up  a  particular  weight  for  South* 
ampton ;  but  a  custom  against  an  act  of  parliament  cannot  be 
supported.    Gristing  v.  Wood,  Cro.  El.  85.     Here  the  custom 
requires  that  a  pound  shall  weigh  more  than  a  pound ;  which 
leaves  untouched  a  question,  respecting  which  some  doubt  has 
been  entertained,  whether  a  custom  that  butter  shall  be  sold  in 
lun^s  of  a  certain  weight  is  good. 

Burrough  contra.  The  object  of  weights  and  measures  is  that 
there  shall  be  one  certain  and  known  weight ;  and  it  is  as  con- 

venieot 
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1789*        venient  to  the  inhabitants  of  a  particular  town  to  have  a  pound  io 
— -^         consist  of  18  as  of  16  ounces.    This  is  a  custontary  weight,  and 
^^^        not  originally  introduced  by  statute.    It  is  said  indeed  in  Magna 
DuRB&L.       Charta  that  there  shall  be  one  weight  and  one  measure  :  but  as 
it  does  not  specify  what  that  weight  or  measure  shall  be,  it 
leaves  the  matter  as  it  stood  before  ;  therefore  a  custom,  which 
existed  before  of  a  particular  weight,  was  not  done  away  by  that 
statute.     In  the  case  of  ale,  corn,  and  some  oiher  things,  there 
18  reference  to  the  weights  and  measures  in  London^  but  not  so 
in  the  case  of  butter.     The  statute,  tractaius  de  ponderibus  ei 
mensuris,  (which  must  have  been  passed  as  early  as  the  time  of 
Edw.  1.  (a),  because  Fleta  (6)  mentions  it  in  almost  the  same 
wordsj)  is  the  first  statute  that  speaks  of  troy  weight.     But  it  is 
not  pretended  that  butter  was  ever  bought  or  sold  by  troy  weight. 
^  And  notwithstanding  it  is  directed  by  Magna  Charta  and  the 
'^  several  statutes  cited,  that  there  shall  be  but  one  weight,  there 
'^  always  have  been  and  still  are  two  kinds  of  weights  used  in  JEng- 
**  landp  and  both  warrantable;  the  one  by  law,  and  the  other  by 
''  custom,  yet  confirmed  also  by  statute."  Dalt.  c.  112. 2  Shaw,  (c) 
Just.  512.     4  Burn.  390.    This  then  may  be  supported  as  a 
customary  weight.    A  custom  may  be  set  up  in  opposition  to 
the  common  law,  or  even  statute,  where  it  is  an  affirmative  act. 
*'  There  is  a  diversity  between  an  act  of  parliament  in  the  ne- 
'^  gative  and  in  the  affirmative ;  for  an  affirmative  act  doth  not 
''  take  away  a  custom."  Co.  Lit.  1 15.  a.  So  by  £7  tl»  6.  c.  5.  a 
fair  or  market  shall  not  be  held  on  a  Sunday,  upon  forfeiture  of  all 
goods  sold  to  the  lord  of  the  franchise.     "  And  yet  a  prescript 
"  tion  to  hold  a  fair  on  the  ^9th  September  is  good,  though  it  may 
''  be  on  a  Sunday;  for  a  fair  on  that  day  is  not  void^  though  the 
*'  goods  then  sold  shall  be  forfeited  by  the  27  //.  6.  c.  5."  Com* 
Dig.  "  Market,"  (D.)  Cro.  El.  485.  It  is  enacted  by  the  statute 
9,7,  Ed.  8.  St.  2.,  c.  10.  that  there  shall  be  but  one  weight,  Sfc.  and 
it  speaks  of  averdupois  weight :  but  it  does  not  say  what  the 
averdupois  weight  shall  be ;  and  that  statute  was  passed  to  pre- 
vent a  particular  kind  of  fraud,  practised  by  buying  with  une 
weight  and  selling  with  another.     With  respect  to  the  statute 
13  4r  14  Car.  2.   c.  26.  that  only  applies  to  butter  sold  by  the 
wholesale ;  for  it  directs  that  every  kilderkin  of  butter  shall  con- 
tain 112  pounds,  every  pound   containing  16  ounces.     It  is  of 
importance  that  this  custom  should  be  supported  ;  since  it  may 
affect  other  customary  rights  in  several  parts  of  the  kingdom, 

(a)  SI  Ed.  u  (b)  Fleta,  1. 2.  c.  18.  (c)  Lord  Kenyw  observed  tfatt 

Show  was  but  an  ordinary  writer. 

where 
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inrhere  butter  is  sold  by  the  yard  or  pint.     But  even  supposing         1789. 

that  the  statutes  on  this  subject  destroyed  all  the  dustom^,  still         

the  plaintiff  should  have  replied  that  in  point  of  fact  the  weights  a^insi 
were  sent  to  Southampton,  as  directed  by  the  1 1  Hen.  7.  c.  4-  I^uhell. 
For  till  they  were  sent  to  the  different  towns  there  enumerated 
the  old  customs  were  in  force.  In  Ileaton  v.  Ashdown  (a),  where 
to  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's 
closes,  ^c.  the  defendant  pleaded  a  prescriptive  right  of  com- 
mon on  the  place  in  question  for  cattle,  i^c,  except  such  parts 
of  the  said  close  where  the  plaintiff,  and  those  whose  estate  he 
had,  had  immemorially  cut  the  underwood  there  growing,  and 
had  inclosed  such  parts  thereof  with  a  fence  to  prevent  the  fu^ 
ture  growth  of  the  wood  for  three  successive  years  next  after 
such  cutting  down,  ^c.  and  issue  thereon ;  a  verdict  had  been 
found  for  the  defendant :  a  motion  was  then  made  to  enter  up 
judgment  for  the  plaintiff,  on  the  ground  that  the  prescription 
was  bad,  as  setting  up  a  right  contrary  to  the  provi^tions  of  the  ^ 

statute  35  Hen.  8.  c.  17.  s.  7.,  that  statute  having  directed 
that  woods,  when  cut  down,  should  be  enclosed  for  seven  years 
(and  enlarged  by  13  EL  c.  ^5.  to  nine  years).  To  this  it  was 
answered  on  the  part  of  the  defendant,  that  in  the  case  of  com- 
mon woods  the  statute  prescribes  a  particular  mode  of  enclosing 
and  cutting ;  and  that  it  was  necessary  for  tlie  plaintiff,  if  be 
meant  to  avail  himself  of  the  statute,  to  have  shewn  by  his  re- 
plication that  he  had  acted  conformably  to  the  directions  of  the 
statute  ;  and  that  the  statute  had  left  the  general  right  of  com- 
mon upon  the  same  footing  as  before,  and  consequently  that 
the  prescription  was  rightly  pleaded.  And  the  Court,  being  of 
this  opinion,  discharged  the  rule. 

Lord  Kbnyon,  Cli.  J.  (stopping  Gihbs  in  reply) — In  decid- 
ing this  question,  I  wi^h  not  to  be  understood  to  say  that  a  cus- 
tom may  nol  prevail  that  butter  shall  be  sold  in  lumps,  or  yards, 
containing  any  given  number  of  ounces  :  but  the  question  now 
before  the  Court  is,  wITetiier  a  custom  in  Southampton,  that  a 
pound  shall  contain  18  ounces,  can  be  supported  in  law.  To  say 
that  it  can,  would  be  to  violate  all  the  rules  of  language,  as  long 
as  the  acts  of  parliament  which  have  been  cited  are  to  regulate 
this  subject.  This  has  engaged  the  attention  of  the  Legislature 
for  five  centuries,  and  they  have  thought  it  of  the  utmost  im- 
portance  that  there  should  be  one  standard  of  weights  and  mea- 
sures throughout  the  kingdom.    But  it  is  said,  that  there  is  no 

(fl)  Tr,  18  Geo.  3.  B.  R. 

Vol.  III.  T  objection 
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1789*  objection  on  the  score  of  reason  and  convenience  why  this  rule 
■""' —  should  not  be  relaxed  in  a  particular  town ;  because,  when  the 
agoinst  exception  is  once  established,  the  inhabitants  of  that  town  will 
DuRELL  square  Iheir  notions  accordingly.  But  it  is  material  to  consider 
whether  the  exception  to  the  rule  will  be  confined  to  butter 
only:  if  this  custom  can  be  established,  it  may  also  be  extended 
to  hops  in  Kent,  or  to  any  other  commodity  in  any  other  part 
of  the  kingdom ;  and  thus  the  greatest  confusion  will  be  intro- 
duced on  a  subject  that  ought  to  be  particularly  plain.  So  one 
'  measure  might  prevail  at  Pooly  another  at  Dartmouth,  S^c.  and 
thus  foreign  merchants  would  never  know  on  what  terms  they 
were  treating.  It  might  be  as  well  contended  that  a  custom 
could  prevail  in  a  particular  place,  that  a  less  number  of  days  than 
seven  should  constitute  a  week ;  or  that  a  less  space  of  ground 
than  an  acre  should  be  called  an  acre.  It  was  then  objected  that, 
even  supposing  that  the  statute  of  H.  7*  applied  universally,  the 
old  customs  should  prevail  till  the  weights  and  measures  were  sent 
down  from  the  Exchequer,  which  was  directed  to  be  done  by 
that  act ;  and  that  the  plaintiff  should  have  replied  that  in  point 
of  fact  they  were  sent  to  Southampton.  But  the  Legislature  did 
not  say  that,  till  that  was  done,  the  old  customs  should  prevail. 
And  we  cannot  suppose  that  that,  which  the  Legislature  direct- 
ed, was  not  done.  The  statute  of  13  4r  H  Car.  2.  c.  26.  takes 
it  for  granted  that  a  pound  shall  consist  of  1 6  ounces,  and  that  the 
weights  and  measures  had  been  sent  to  the  different  parts  of  the 
kingdom.  There  are  two  kinds  of  weights ;  one  containing  12 
ounces  of  a  certain  denomination,  the  other  1 6  ounces  of  an- 
other denomination  ;  and  it  appears  that  butter  has  always  been 
sold  by  the  latter.  Then  it  was  said,  that  customs  may  prevail 
against  common  law :  but  they  are  such  consuetudhies  zs  are  rea- 
sonable and  beneficial ;  but  this  is  the  reverse  of  both  ;  for  ail 
mankind  have  concurred  in  agreeing,  that  for  their  mutual 
convenience  they  should  be  regulated  by  one  uniform  stan- 
dard. 

Asii HURST,  J. — The  only  ground,  on  which  thb  custom  can 
be  supported,  is  a  supposition  that  the  Legislature  did  not  in- 
tend to  interfere  with  the  customs  of  any  particular  place.  But 
that  is  totally  unfounded ;  for  the  Legislature  supposed  that,  at 
the  times  when  the  several  acts  passed,  differents  weights  and 
measures  prevailed  in  different  towns ;  to  remedy  which  incon« 
venience  they  passed  those  acts.  And  in  none  of  them  is  there 
any  reservation  of  any  ancient  customs ;  but  they  are  applicable 

to 
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to  every  place,  directing  that  in  future  there  shall  be  but  one 
weight  and  measure  throughout  the  kingdom. 

BuLLBR,  J. — ^This  case  does  not  interfere  with  the  question 
alluded  to  in  the  argument,  whether  a  custom  to  sell  butter  in 
lumps  of  any  particular  weight  is  good  or  not.  That  question 
will  remain,  notwithstanding  this  decision,  as  it  did  before: 
and  I  have  never  seen  any  thing  in  the  acts  of  parliament 
requiring  persons  not  to  sell  more  or  less  than  a  pound.  But  the 
question  here  is  whether,  when  a  person  is  selling  butter 
under  the  specific  denomination  of  a  poundj  he  shall  be  com- 
pellable to  sell  more  than  a  pound.  Butter  is  directed  to  be  sold 
by  averdupois  weight,  where  a  pound  consists  of  sixteen  ounces. 
Then  how  can  a  person,  who  professes  to  sell  a. pound  of  butter, 
be  compellable  to  sell  more  than  a  pound? — lam  of  opinion  that 
the  custom  cannot  be  supported. 

Grose,  J. — Of  the  same  opinion. 

Judgment  for  the  plaintiff  (a), 

(a)  Vide  p9it,  Hockin  v.  Cooke,  4  vol.  314;  K.  v.  J.  Mqjor,  ib,  750;  and  the 
llaiter,  Sec.  of  Si,  Cross  Hospital  v.  Lord  Howard  de  fValden,  jtost.  6  vol.  338. 


1789. 

■- 

Noble 
against 

DURELL. 


Sir  Richard  Hughes  against  M ayre. 


Saturday, 
Majfiexh, 

A  Rule  had  been  obtained,  calling  on  Mayre  who  was  an  at-  The  Court 
tomey  of  this  court,  to  shew  cause  why  he  should  not  JJ^itL'tSTn^ 
deliver  upon  oath  to  Sir  12.  Hughes  all  the  court  rolls,  deeds,  teruinsom* 
papers,   and    writings,    belonging   to   him   or   his  estates,   on  uon^veran*^" 
S\x  K.  Hughes  giving  such  security  as  the  Master  should  ap-  attorney  of  th* 
prove  of  to  pay  all  money  that  the  Master  on  reference  to  him  ^gbimtodf>^ 
should  find  to  be  due  to  Mayre.     I  appeared  that  Mayre  had  ^i^**"  "P  ^^^h 
been  concerned  for  Harford  the  original  proprietor  of  these  tion  of  lus  lieoy 

estates  in  the  character  of  steward  and  receiver,  and  had  been  ?*? '  J*!*^y  *^*f** 

_        into  uis  hands 

continued  in  his  employment  by  Sir  R.  Hughes  to  whom  Har-  as  steward  of  a 
ford  had  devised  them.  «^"^  «°^  "^ 

•^  .  ,  ,  ceiver  of  rents; 

Garrow  m  support  of  the  application  said  that  recourse  had  But  if  it  appear 

been  had  to  this  summary  mode  of  proceeding  from  the  urgency  gon^is  inter-^*'^" 
of  the  case;  for  Sir  Richard  Hughes  having  been  appointed  to  rested  in  the 
the  command  on  the  American  station  expected  to  receive  sailing  c^^'wiu'takc 
orders  every  day,  and  was  prevented  from  making  feny  settle-  a  security  from 
ment  of  his  affairs  before  his  departure  by  the  refusal  of  Mayre  ^hom  tbey  ar^ 

to  give  him  possession  of  these  deeds,  &c.  though  he  had  of-  delivered  to 
1.       1  •  *.  ,  1      I  •  1     71^  II  I  •  1  produce  them 

fered  to  satisfy  every  demand  which  Mayre  had  upon  him,  and  on  demand  for 

the  inspection 
of  inch  third  person.    [6  East,  *iQ4*    ace.  5  Taunt.  206. 364  j 

T  2  for        , 
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1789*       for  which  he  might  have  a  lien  upon  them.     That  this  wsts 

such  misconduct  on  the  part  of  Mayre  as  the  Court  would  not 

ugmntt        suffer  in  any  of  their  officers,  though  he  might  be  said  to  be  act* 
Maybe.       ing  partly  in  another  capacity  than  that  of  attorney.     However, 
on  shelving  cause  by, 

Bearcroft,  it  appeared  that  Mayre^s  conduct  was  bond  fide* 
That  the  reason  of  his  refusal  to  deliver  up  the  deeds,  ^x.  was 
not  merely  on  account  of  his  own  demand  ;  but  also  because  a 
Mr.  John  Bedfoid  had  a  claim  upon  some  part  of  these  estates 
under  Harford^  will ;  and  he  had  not  received  any  authority 
from  him  to  deliver  up  the  muniments;  without  which  Mayre 
thought  he  was  not  warranted  in  putting  them  into  Sir  Richard 
Hughes's  hands.  Besides  which,  it  was  objected  that  the  Court 
could  not  entertain  this  summary  application  against  Mayre  un- 
der pretence  of  his  being  an  attorney  of  the  Court,  because  he  had 
not  acted  in  that  character  in  this  transaction.  As  to  the  mode 
of  application. 

Lord  Ken  YON,  Ch.  J.  said  that  recently  after  he  came  into  this 
court  an  application  of  a  similar  nature  to  the  present  had  been 
made,  which  struck  him  at  first  as  being  rather  extraordinary ;  but 
that  he  had  looked  into  the  question,  and  found  that  the  practice 
was  not  novel;  there  was  a  case  in  Strange  (a)  to  the  same  effect. 

Grose,  J. — Said  that  it  was  the  practice  of  the  Common 
Pleas  to  grant  applications  of  this  sort. 

Accordingly  it  was  ordered  that  the  sum  of  300/.  should  be 
paid  into  the  Master's  hands  by  Sir  Richard  Hughes,  out  of 
which  Mayre  s  demands  were  to  be  satisfied,  and  that  Mayre 
should  deliver  the  deeds,  ^c.  into  the  Master's  hands  at  the  same 
time. 

And  afterwards,  on  the  l&th  of  May ,  Garrow  moved  for  the 
Master's  report ;  and  on  his  reporting  that  the  sum  of  300/.  or- 
dered by  the  former  rule  to  be  brought  into  court  had  been  paid 
to  him,  and  that  the  deeds,  ^c.  had  been  deposited  in  his  hands, 
it  was  ordered  ''  that  upon  Sir  Richard  Hughe^s  giving  such 
'^  security  as  the  Master  should  direct  to  produce  all  such  parts 
''  of  the  title  deeds,  court  rolls,  and  other  papers,  now  in  the 
*^  hands  of  the  Master,  as  relate  to  the  estates  in  which  John 
**  Bedford  is  interested,  to  the  said  John  Bedford  ox  his  attorney, 
''  for  their  inspection,  or  in  any  court,  at  the  expence  of  the 
**  rfaid  John  Bedford,  the  said  several  deeds,  S^c.  be  delivered  to 
^*  the  said  Sir  Richard  Hughes,  or  his  attorney.'' 

[8  East,  237.]  (a)  FiVe  S^oiij' v.  Hbwr,  1  S/ra.  6S 1  >  and  8.  AM.  SS9. 
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1789. 
Havelock  against  Hancill.  

May  1 9th. 

THIS  was  an  action  upon  a  policy  of  insurance  subscribed  If  a  ship  be  in. 
by  the  defendant  as  an  underwriter,  wherein  he  undettook  J"""^  **>  ^ 
to  the  plaintiff  to  insure  the  ship  called  The  Economy ^  in  any  |M>licy  m  my 
lavfal  trade,  (except  the  loading  and  carrying  of  stones,   rock  '"^^J^'*?^' 
salt,  and  iron  ore,)  for  twelve  calendar  months,  to  commence  on  tryofthenuuH 
her  sailing  from  Svnderland;  and  touching  the  adventurcjs  and  {fj^^^*"'    ^ 
perils  which  the  assurers  were  contented  to  bear.    They  insured  tUe  risks  to  be 
(amongst  other  thiugs)  against  the  barratry  of  the  master  and  ma^  i^™/!\h^^n- 
riners,  and  against  ail  other  perils,  losses,  and  misfortunes,  that  derwriterK  will 
had  or  should  come,  to  the  hurt,  detriment,  or  damage  of  the  loss  which *llap. 
said  ship.   The  declaration,  after  stating  the  policy,  proceeded  to  P^ns  by  the 
state  that  the  ship  sailed  on  the  2f)th  of  March  1 785  in  good  safety  mMterby 
and  in  a  lawful  trade  from  Sunderland^  and  that  afterwards,  ^'"Sf^"^: 
and  before  the  expiration  of  twelve  calendar  months,  she  sailed  utionres^J 
again  from  the  port  of  Ostend  in  Flanders  bound  on  a  voyage  in  a  ""if  the  employ 
lawful  trade  to  Sunderland,  and  not  being  employed  in  carry-  in « tmqful 
iug  stones,  S^c.  and  afterwards,  to  wit,  on  the  6th  of  December  J[^™l"to  tT 
1783,  the  said  ship  before  she  arrived  at  Sunderland  put  into  the  trudein  wlUck 
port  of  Shields,  where  John  Wilkinson,  then  and  there  being  I'jL^'^ 
the  master  of  the  ship,  tit  a  barratrous  and  fraudulent  manner, 
without  the  knowledge,  consent,  or  privy,  and  against  the  will, 
of  the  plaintiff,  then  and  tiiere  being  the  owner  of  the  said  ship, 
did  secretly,  fraudulently,  clandestinely,  unlawfully,  and  bar. 
ratrously,  in  such  voyage  as  la$t  aforesaid  import  in  the  said  ship 
from  Ostend  into  the  port  of  Shields  in  Great  Britain  a  large 
quantity  of  foreign  brandy   and   other  spirituous  liquors,   ^c. 
not  being  for  the  use  of  the  seamen,  S^c.  whereby  and  by  force 
of  the  statute  in  such  case  made  and  provided,  the  said  ship  be- 
came forfeited,  and  was  seized  by  the  oiHcers  of  the  customs, 
^'C,  and  the  plaintiff  was  obliged  to  expend  408/.  in  obtaining 
restitution  thereof,  and  sustained  other  damages;   of  all  which 
premises,  8^x. — To   this   there   was  a   general   demurrer  and 
joinder. 

Chambre,  for  the  demurrer,  contended  that  the  assured  were 
not  entitled  to  recover,  inasmuch  as  the  insurance  only  extended 
to  losses  which  the  ship  might  sustain  in  a  lawful  trade;  whereas 
this  happened  in  an  unlawful  trade,  namely,  by  smuggling : 

T  3  aud 
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1769.        and  it  was  a  matter  of  indifierence  to  tlie  underwriter  whether 

that  proceeded  from  the  act  of  the  master  or  of  the  owner ;   it 

^ag^ui^  equally  took  the  risk  out  of  the  terms  of  his  engagement. 
Hancill.  But  it  will  be  contended  that  this  falls  under  the  description  of 
barratry^  which  is  also  insured  against ;  but  the  former  words 
confine  the  meaning  of  barratry  in  this  respect  to  those  species  of 
barratry  which  might  happen  in  a  lawful  trade,  such  as  the 
master  or  mariners  deserting,  sinking,  or  running  away  with,  the 
ship.  And  it  would  be  highly  mischievous  that  the  underwriters 
should  be  liable  to  such  a  loss  as  this,  because  it  would  make  (he 
owner  negligent  in  his  appointment  of  the  master  and  mariners, 
if  he  were  not  to  be  affected  by  their  misconduct. 

Wood  contrd  was  stopped  by  the  Court. 

Lord  Ken  yon,  Ch.  J . — If  the  owner  of  the  ship  conduct  him- 
self with  propriety  he  is  entitled  to  be  indemnified  against  all 
the  perils  insured  against  in  the  policy.  It  is  too  late  now  to 
consider  whether  it  was  wise  that  policies  should  extend  to  pro- 
tect the  owners  against  the' acts  of  the  master  or  mariners,  over 
whom  the  underwriters  have  no  control.  But  such  has  been  the 
language  of  policies,  and  such  the  construction  of  them.  Now 
in  the  present  case  the  owner  has  not  engaged  in  any  unlawful 
trade ;  for  the  words  **  lawful  trade*'  in  the  policy  mean  the 
trade  in  which  the  ship  is  sent  by  the  owners.  It  is  stated  cor- 
.  rectly  that  the  ship  was  sent  on  a  lawfal  voyage  :  but  owing  to 
the  misconduct  of  the  master  she  was  lost ;  for  he  in  defiance  of 
his  duty  took  on  board  certain  commodities  which  subjected  the 
ahip  to  seizure.  This  falls  within  the  general  definition  of  bar- 
ratry (being  done  against  the  consent  of  the  owner)  against 
which  the  underwriter  has  insured. 

Per  Curiam^  Demurrer  over-ruled. 
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1789. 

Blankley  against  Winstanley  and  Another.         ^*5Ji.     ■ 

THIS  was  an  action  of  trespass  and  false  imprisonment  against  g^Tntlnff^nw 
the  defendants  who  were  justices  of  Uie  peace  for  the  diction  to  bo- 
county  of  Leicester,  for  causing  the  plaintiff  to  be  apprehended  [^^^^  ™^*||' 
and  sent  to  the  house  of  correction  by  virtue  of  a  wairant  issued  district  not 
by  them,    they  not  having   any  jurisdiction  over  The  Bishop's  rough  does  not 
Fee  in   the   said  county,   inasmuch  as  it  is  within  and  under  exclnde  tlie 
the  exclusive  jurisdiction  of  the  magistrates   of  the   borough  without  ex-  ^ 

of  Leicester,  and  not   under  the  jurisdiction  of  the  justices  press  words. 

-   ,  -^,  ..  *  .  I        1-  r       t  ^^^  though 

of  the  county.     Plea  not  guilty.     A  special  verdict  was  found  toch  charter 

in  this  case  at  the  last  assizes  for  the  county  of   Leicester;  ^jn^ajn  words 

ot  reference  to 

which  stated  the  borough  o[  Leicester  to  be  an  ancient  borough  former  charters 
and  body  corporate :  and  that  Edw.  4th.  on  24th  August  in  the  jlj„^^e  j^jf^ 
fourth  year  of  his  reign  by  letters  patent  granted   to  the  said  diction  is  gi?cn 
borough  [inter  alia^  that  the  mayor  and  four  of  the  more  dis-  j^,tic^cswrthin 
creet  burgesses  together  with  the  recorder  should  be  justices  the  boronf^h, 
of  the  peace  within  the  said  borough,  and  the  precincts  and  they  shall  have 
limits  of  the  same,  to  hear  and  determine  felonies,  trespasses,  jurisdiction 
and  other  misdemeanors,  with  a  clause  of  non-iutromittant  zb  district  in  tam 
to  the  justices  of   the  peace  for  the  county.     Uliat  Hen.  7.  J™P***  ™°**"  ®* 

I  -I  ri-         •         .11.  r        forma,  fyc,  yet 

m  the  twentieth  year  of  his  reign,  by  bis  letters  patent,  after  if  there  be  in 

recitins  by  Inspeximus  the  last  mentioned  charter,  ^ranted  ex-  J'le  latter  char-» 

....  ter  a  savmg 

elusive  jurisdiction  to  the  borough  magistrates  over  the  suburbs,  clause  of  the 

in  the  same  manner,  with  a  non-iutrommittant  clause.  Afterwards  J>own^and^  f 
Queen  Elizabeth  on  the  1st  June  in  the  forty-first  year  of  her  ail  other  per^ 
reign  granted  a  new  charter  to  the  borough  of  Leicester;  in  which  rou^h  ma^U^ 
she  recited,  Cumque  dilecti  subditi  uostri  major  et  bnrgenses  prac-  tratcs  have 
dicti  burgi  nostri  de  Leicester  nobis  humillime  supplicaverunt,  rentjurbdrc"'^' 
quatenus  nos  eisdeni  majori  et  burgensibus  gratiam  et  munifi-  ^^^^  with  the 
centiam  nostram  regiam  in  hac  parte  graciosi  exhibere  et  ex-  tices.    Where 
tendere  velimus;  quodque  nos  pro  meliori  gubernatione  regimine  the  words  of  a 
et  melioratione  ejusdem  burgi  dictos  majorem  et  bnrgenses  ejus*  doubtful,  they 
dem  burgi  in  aliud  corpus  corporatum  et  politicum,  per  nomen  ^^  ^  ^' 
majoris  ballivorum  et  burgensium  burgi  de  Leicester,  per  literas  usage  (a). 
nostras  patentes  ratificare,  confirmare,  facere,  constituere,  redi- 
gercy  seu  creare  de  novo,  dignaremus,  cum  additione  et  augmen* 
tatione  quarundam  libertatum  pro  bono  publico  ejusdem  burgi, 
prout  nobis  melius  videbitur  expedire ;  nos  igitur  meliorationeni 

(a)  Vide  R.  v.  ReUringer,  post.  4  vol.  810 ;  R.  v.  Miller,  post  6  vol.  268 ;  and 
fViihnell  v.  Gartham,  lb.  388 

T  4  ejusdem 
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178P.      .  ejusdem  burgi  graciosi  affectantes,  ac  volentes  quod  de  caetero  m 

' pel petuum  in  eodem  burgo  continito  habeatur  unus  cerius  et  tn- 

ogaiMJt        dubiiatus  modus  de  etpro  custode  pans  it  bono  regimine  et  guberna- 
WiNSTANLEY.  Uone  pofuU  ibidem,  et  quod  burgus  prsdictus  de  caetero  in  per- 

petttum  sit  et  remaneat  burgus  pacis  et  quietis  ad  formidinem  et 
terrorem  malorum,  ^x.  She  willed,  ordained,  and  granted,  that 
Leicester  should  be  a  free  borough  and  a  corporation,  bjr  the  name 
of  the  mayor,  bailiffs,  and  burgesses,  and  that  the  mayor,  re- 
corder, and  tlie  four  last  aldermen  who  served  tbe  office  of  mayor 
sintjusticiarii,  tarn  ad  pacem  in  eodem  burgo  ac  libertatibus  etprcc- 
cinctis  ejusdem  conservandam,  quam  ad  statuta  de  vagabondis,  ^c. 
infra  burgum  prsdictum  ac  liber tates  et  pra^cinctas  ejusdem 
conservanda,  Sfc,  ad  quod  iidem  major  et  recordatur  et  quatuor 
aldermanni  praedicti  burgi,  vel  aliqui  tres  eorum,  quorum  uia- 
jorem  et  recordatorem  burgi  praedicti  pro  tempore  existeutes  duos 
e&se  volumus,  omnes  8c  singulas  transgressiones,  ^c.  quae  ad  offi- 
cium  justiciarii  pacis  infra  burgum  pradictum  libertates  et  pnc- 
cinctas  ejusdem  pertinent,  faciendum,  iuquirere,  audire,  pera* 
gere,  et  terminare,  possint  et  valeant  in  perpetuum,  tit  tarn  am* 
plis  et  cohsimilibus  modo  etjorma,  prout praantea  in  eodem  burgo 
usitatum  et  consuetufnjuit,  adeopleni  et  integri,  ac  in  tarn  amplis 
modo  etform&f  sicut  aliqui  alii  justiciarii  pacis  nostri  ac  haeredum 
et  successoruin  nostrorumin  aliquo  comitatu  infra  regnum  nos- 
trum AngliiB  per  leges  et  statuta  ejusdem  regni  nostri  jinglia, 
inquirere,  audire,  seu  determinare,  possint  seu  poterint.  Ita 
tameo  quod  praedicti  major,  recordator,  ac  aldermandi  ejusdem 
burgi,  pro  tempore  existentes,  vel  successores  sui,  ad  determina- 
tionem  alicujus  murdredi  five  felonii,  aut  alicujus  alterae  ma- 
teriae  tangentis  amissionem  vitae  vel  membrorum,  infra  burgum 
praedictum  aut  libertates  vel  prsecinctas  ejusdem,  absque  speciali 
mandato  nostro  haeredum  vel  successorum  nostrorum  quoque 
modo  imposterum  non  procedant.  Et  ulterius,  pro  meliori  re- 
gimine et  gubernatione  praedicti  burgi  nostri  de  Leicester,  ac 
omnium  8c  singulorum  burgensium,  inhabitantium,  commo- 
rantium,  et  residentium  infra  eundem  burgum,  volumus  et 
concedimus  quod  omnia  et  siugula  domus,  edificia,  messuagia, 
terrstenementa,  et  hereditamenta  qusecunq.  situata  jacentia  vel 
existentia,  tam  infra  parochiam  Sanctae  Margareta,  vulgariter 
▼ocata  The  Bishop*s  Fee,  in  praedicto  burgo  de  Leicester,  quam  in- 
fra parochias  Sanctae  Maria,  Sancti  Leonardi^  et  le  Newarke, 
in  eodem  burgo  de  Leicester,  per  quodcunq.  aliud  nomen  vel  alia 
nomina  vocantur  sive  nominantur,  nee  non  omnes  biirgenses 
inhabitantes  commorantes  et  re^identes  in  eisdem  parochiis  et 

locis, 
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loc'ra,  sive  in  earum  aliqu&,  pro  tempore,  et  de  tempore  in  tern-        1789* 

pus  existentesy  de  castero  inperpetuum  sint,  erunt  et  reputabujitur^        

fore  sub  regiminey  potestate,  gubemationeyjurisdictioney  correcti-  agaimt 
one,  et  coercioncy  majoris  ballivorum  et  burgensium  burgi  de  Lei-  Win»taklit. 
tester  praedicti  et  succesauorum  suorum ;  et  quod  n^ajor  ballivi  et 
burgenses  burgi  de  Leicester  praedicti  et  successores  sui  deinceps 
in  perpetuum  habeant,  gaudeant,  et  utantur,  omnibus  et  singulis 
eisdem  consimilibus  juribus,  libertatibus,  prasheminenciis,  et  ju- 
riadictionibus  in  omnibus  et  singulis  eisdem  parochiis  Sanctas  Mar* 
garette,  Sanctas  Maria,  Sancti  Leonardi,  et  le  Newarke^  qualiaet 
qu&,  ac  in  tarn  amplis  modo  etformdy  prout  iidem  n^jor  ballivi 
et  burgenses  virtute  harum  literarum  nostrarum  patentiuniy  out 
aliorumprogenitorum  nostrorum,  habere  uti  etgauderepossint  out 
debent  inpradicto  burgo  de  Leicester,  aut  in  aliquo  membro parte 
vel  parcelld  ejusdem  burgi,  Ita  tamen  quod  htec  prspsenb  con- 
cessio  nostra  non  sit  ad  prejudicium  nostrorum  hasredum  aut  sue* 
cessorum  nostrorum :.  salvis  etiam  omnibus  et  singulis  corporibus 
corporatis  et  politicis,  ac  aliis  personis  quibuscunque,  omnibus 
juribuSi  libertatibus,  prsebeminenciis,  et  jurisdictionibus  qui- 
buscunque,  aliter  quam  prsedictis,  majori  ballivis  et  burgen- 
sibus  [ut  prefertur]  concessit,  qus  ipsi  aut  eorum  aliquis  juri 
et  legitime  habuere  et  gavisi  fueiint  ante  confectionem  et  tem- 
pore confectionis  harum  literarum  nostrarum  patentium  in  tarn 
amplis  modo  etformh  prout  si  ha  litera  nostra  patentes  nmtqudm 
habit  a  vel f acta fuissent.  The  Queen  further  granted  and  con- 
firmed of  her  certain  knowledge  anil  mere  motion,  i^c.  to  the 
mayor,  bailiffs,  and  burgesses,  all  and  singular  maneria,  messu- 
agia,  terras,  tenements,  et  hereditamenta,  libertates,  liberaa 
consuetudines,  privilegia,  franchiseas,  immunitates,  exemp« 
tiones,  et  jurisdictiones,  whatsoever,  which  the  corporation 
iberetofore  had  or  ought  to  have  enjoyed  within  the  borough, 
and  the  suburbs,  limits,  and  precincts  of  the  same,  ratione  sive 
pretextu  aliquarum  chartarum  aut  literarom  patentium  per  nos 
aut  per  aliquem  progenitorum  nostrorum  quomodo  antehac 
factorum  confirmatorum  aut  concessorum,  sen  quocunque  alio 
legali  modo,  jure,  consuetudine,  usu,  praescriptione,  sive  titulo, 
antehac  legitime  usitatorum,  i^c.  These  several  charters  were 
found  to  have  been  duly  accepted,  and  to  be  still  io  force,  of 
which  the  defendants  had  due  notice.  The  special  verdict  ftir« 
tber  stated  that  the  place  where  the  supposed  trespass,  ^c. 
was  committed  was  within  the  parish  of  St.  Margaret,  coni- 
monl  J  called  The  Bishop^s  Fee  in  Uie  said  county  of  Leicester,  be- 
ing 
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1769.        ing  The  Bishop's  Fee  named  in  the  charter  of  Elizabeth,  and 

therein  mentioned  to  be,  but  in  fact  not  being,  with  the  said  bo- 

^^oM^  rough  before  the  time  of  granting  that  charter ;  and  that  the 
WiMSTAifLEY.  plaintiff  and  the  aftermentioned  George  White  were  inhabitants 
residing  in  The  Bishop's  Fee  at  the  time,  but  were  not  either  of 
them  a  burgess  or  freeman  of  the  borough.  It  was  also  found 
that  the  justices  qf  the  peace  for  the  county  and  those  of  the 
borough  have  respectively  exercised  jurisdiction  within  The 
Bishop's  Fee  from  the  time  of  granting  the  charter  of  £/t- 
zaheth.  It  then  proceeded  to  state  that  the  defendants  were 
justices  of  the  peace  for  the  county,  and  that  Geo,  White 
laid  an  information  npon  oath  before  them,  that  the  plain- 
tiff, who  was  his  apprentice,  had  been  guilty  of  misdemeanors 
against  him,  i^c.  whereupon  the  plaintiff  was  summoned  before 
them  the  justices,  ^c  at  The  Bishop's  Fee,  S^c.  who  on  hearing 
the  complaint,  S^c.  adjudged  him  to  be  committed  to  the  house 
of  correction, 4r^.  It  then  stated  the  previous  notice  to  the  de- 
fendants from  the  plaintiff's  attorney  of  the  the  suing  out  the 
writ,  Sfc.     But  whether,  Sfc. 

Sutton  for  the  plaintiff.  The  question  is,  whether  the  charter 
of  Elizabeth,  with  reference  to  the  former  charters,  has  granted 
an  exclusive  jurisdiction  to  the  borough  magistrates  over  The 
Bishop's  Fee,  or  only  a  concurrent  jurisdiction  with  the  county 
justice^.  It  will  not  be  disputed  but  that  the  King  may  by  his 
charter  create  an  exclusive  jurisdiction ;  on  this  point  the  case  of 
lalbot  v.  Hubble  (a)  is  decisive  :  by  which  it  also  appears  that 
the  plaintiff  is  entitled  to  recover  against  the  defendants,  if  the 
Court  shall  be  of  opinion  that  the  magistrates  of  the  bo- 
rough of  Leicester  have  an  exclusive  jurisdiction  over  the  place 
in  question.  The  apparent  idea  of  all  the  charters,  which  is 
particularly  expressed  in  the  latter,  was  to  preserve  one  cer- 
tain mode  of  government  within  the  borough  and  its  pre- 
cincts as  to  the  administration  of  justice  as  well  as  other 
matters.  In  furtherance  therefore  of  that  professed  intent, 
it  is  more  probable  that  it  was  the  intention  of  the  Crown 
to  grant  an  exclusive  than  a  concurrent  jurisdiction,  on  ac- 
count of  the  confusion  and  discord  which  naturally  arises 
from  two  independent  bodies  clashing  in  the  exercise  of 
their  powers.  The  only  things  then  necessary  to  be  consi- 
dered are  the  quantum  of  jurisdiction  conferred  by  the  former 
charters  over  the  borough  itself  of  Leicester;  and  vvhether 

{•).2Stra.  1154. 

the 
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the  words  of  reference  in  the  charter  of  Elizabeth,  which  ei-  1789* 
tend  the  limits  of  their  jurisdiction  over  the  place  in  question,  are  — 
large  enough  to  give  the  same  exclusive  of  the  county  jus-  against 
tices.  It  appears  from  the  6rst  charter,  that  of  Edw,  4.  that  ^ViNsxANtsT, 
the  county  justices  were  interdicted  from  taking  cognizance  of 
trespasses,  6fc»  committed  within  the  borough  itself;  and  that  a 
subsequent  charter  granted  to  the  borough  magistrates  the  same 
exclusive  jurisdiction  over  the  suburbs.  Then  came  the  charter 
of  Elizabeth  in  question,  wherein  she  recited  that  she  intended 
for  the  better  rule  and  government  of  the  borough  to  con6rm 
their  former  privileges,  mth  the  addition  and  augmentation  of 
certain  liberties  for  (he  public  good.  After  which  she  willed  that 
there  should  be  one  certain  mode  pro  custode  pads,  et  bono  re* 
gimine  et  gubernatione  populi  ibidem.  Now  that  ibidem  refers  as 
well  to  the  liberties  which  were  to  be  added  and  augmented,  as 
to  the  places  over  which  their  jurisdiction  before  extended ; 
over  all  which  she  intended  that  there  should  be  one  certain 
mode  pro  custode  pacis.  Then  she  granted  jurisdiction  to  the 
borough  magistrates  over  all  trespasses,  ^c.  within  the  borough 
and  the  limits  and  precincts  of  the  same  in  tam  am  pi  is  et  con- 
similibus  modo  et  form&,  S^c.  as  was  before  exercised,  S^c, 
Then  by  an  express  clause  The  Bishop's  Fee  (which  is  there  con- 
ceived by  her  to  be  within  the  borough)  is  subjected  to  the  ju« 
risdiction  of  the  borough  magistrates  in  tam  amplis  modo  et 
formi,  Sfc.  as  was  before  exercised  within  the  borough  or  any 
part  thereof.   No  words  of  reference  can  be  stronger  than  these :  ^ 

aud  it  is  exactly  the  same  as  if  all  the  provisious  of  those  former 
charters  had  been  set  out  verbatim  in  this  latter  one  of  Elizabeth, 
and  that  the  new  powers  and  jurisdictions  were  granted  in  the 
very  words  of  the  former  ones.  That  was  held  in  the  case  of 
the  abbot  of  Strata  Marcella  (a),  where  the  words  of  reference 
were  tot,  talia,  tanta,  hujusmodi,  eadem,  et  consimilia  privi- 
legia,  jurisdictiones,  ^c.  quot^  qualia,  quanta,  et  qu»,  die* 
tus  nuper  abbas  habuit,  ^c,  which  were  deemed  sufficient  to 
pass  whatever  privileges^  S^c.  the  abbot  appeared  to  have  had. 
So,  in  the  £.  of  Shrewsbury'^  case  (fi),  one  of  the  questions 
was  whether  the  E.  of  Rutland,  as  steward  of  certain  lord- 
ships, had  authority  to  appoint  a  deputy ;  and  there  the  words  of 
reference  were  nearly  the  same  as  here,  viz.  adeo  plen^  et  inte-^ 
gr^,  et  in  tam  amplb  modo  et  form&  prout,  ^c*  and  the  Chief 
Justice  aaid^  that  if  in  any  former  patent  of  the  said  office  of  stew-- 

(a)9C#.f4.  (»)  9  0.12. 
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1789*        ard  the  patentee  had  express  power  to  make  a  deputy,  then  bj 

these  general  words  of  reference  being  applied  to  a  particular 

ttgaitut       charter,  which  has  such  express  authority,  the  plaintiff  may 
AFiNSTANi^EY.  make  a  deputy;  and  cited  several  cases  to  that  effect.     And 
in  Whistler^  case  (a),  it  was  resolved  by  the  Court  that  when 
the  King's  charter  in  general  terms  refers  to  a  certainty,  it  con- 
tains as  express  mention  as  if  the  certainty  had  been  expressed 
in  the  same  charter.    Plow,  130.    Bro,  Abr.  tit.  "  Patent ^^^  34. 
1  Ventr.  409.     If  it  be  objected,  that  in  none  of  these  cases  da 
the  grants,  which  confer  the  franchise  on  one,  tend  to  exclude 
others  who  used  it  before ;  and  that  without  an  express  clause 
of  exclusion,  those  who  had  jurisdiction  before  would  not  be 
ousted ;  Ameredith's  case,  cited  in  9  Co.  29  b.  does  away  any 
such  distinction.    There  Hen.  8th  had  granted  to  Queen  Kathe- 
rine  the  manor  of  Stokenham,  ^c,  and,  by  subsequent  letters 
patent,  granted  that  she  should  have  the  goods  of  felons,  S^c. 
within  the  said  manor ;.  and  inter  alia  that  the  manor  should  be 
exempt  from  the  jurisdiction  of  the  admiral,  and  should  have 
admiral's  jurisdiction;  and  the  manor  came  afterwards  to  Queen 
Mary,  who  granted  it  to  the  £•  of  Huntingdon  and  his  wife, 
[from  whom  Ameredith  derived  title,]  and  that  they  should  have 
within  the  manor  tot,  talia,  eadem,  et  hujuimodi  privilegia,  ^c. 
quot,   qualia,   quanta,  8^c.    aliqui   ante   tunc   possidentes,  8fc* 
habuerunt  ratione  vel  praetextu  alicujus  chartse,  doni,  sen  con- 
cessionis,  seu  aliquarum  literarum  patentium,  S^c,     And  it  was 
resolved  jper  totam  Curiam  that  although  the  grant  and  refer* 
ence  were  general,  yet  it  ought  to  be  applied  to  a  certain  par- 
ticular, as  in  chat  case  to  the  charter  made  to  Queen  Katherine. 
And  it  was  also  resolved  that  when  a  charter  has  general  refer- 
ence to  other  charters,  it  is  as  much  in  law  as  if  all  the  char- 
ters had  been  recited,  for  they  are  of  record.     Now  it  is  ob- 
servable  that   in   case   the   general  words  of  reference   were 
held  to  give  a  jurisdiction  to  the  grantees  exclusive  of  the  Ad- 
miralty; and  therefore    the  words  of  reference  being  equally 
strong  here  must  have  the  same  operation  as  to  the  county  jus- 
tices.   If  that  be  so,  no  usage  which  has  existed  since  the  char- 
ter can  invalidate  the  force  or  alter  the  legal  construction  of 
it ;  although  if  the  words  were  doubtful,  it  might  serve  in  ge- 
neral to  explain  them.    Yet  even  if  there  were  any  ambiguity 
in  the  words,  the  reason  for  adopting  usage  in  explanation  of  a 
charter  does  not  apply  here ;  because  that  supposes  the  consent 

(«)  10  Co,  64. 
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of  all  parties:  whereas  in  this  case  no  consent  is  stated  in  the        1789. 
verdict;  for  it  does  not  appear  that  the  borough  magistrates  ever        """^ 
had  notice  that  the  justices  of  the  county  exercised  jurisdiction        tgcuui 
within  The  Bishop's  Fee  since  the  charter  of  Elizabeth;  and  this  Wimtaiilby. 
is  not  like  a  beneficial  franchise,  where  the  exercise  of  it  by  a 
stranger  is  a  sensible  diminution  of  the  profits  of  the  grantee. 

Coke,  corUra,  admitted  that,  if  the  words  of  the  charter  had 
been  clear  and  express,  the  usage  would  not  have  availed  ;  but 
contended  that  i(  they  were  in  any  degree  ambiguous,  usage  was 
the  surest  guide  which  the  Court  could  adopt  in  the  exposition  of 
them.  That  argument  applies  with  peculiar  force  in  the  present 
case,  because  the  usage  has  prevailed  from  the  very  time  of  grant- 
ing  the  charter  of  Elizabeth  for  the  county  magistrates  to  act 
within  this  district ;  which  shews  plainly  what  was  understood 
to  be  the  meaning  of  the  Crown  at  the  time.  Added  to  which  is 
the  opinion  of  Carte,  a  very  learned  antiquarian,  who  thought 
that  the  clause  in  question  did  not  give  an  exclusive  jurisdiction  to 
the  borough  magistrates  over  The  Bishop*8  Fee.    Neither  can 
such  a  construction  prevail  in  point  of  law  ;  for  where  the  King 
grants  by  his  prerogative  alone,  words  of  reference  are  not  suffi* 
cient,  but  it  must  be  done  by  express  words ;  though  where  he  • 
grants  that  which  a  subject  might  do,  it  is  sufficient.    2  RoL 
Jbr.  193.  J.  pi.  2.     12  Co.  2.     Cro.  Eliz.  513.    Those  cases 
shew  that  even  if  the  Crown  intended  to  grant  exclusive  ju* 
risdiction  to  tlie  borough  magistrates  over  The  Bishop's  Fee, 
as  it  must  also  have  intended  to  take  away  the  jurisdiction  of 
the  county  justices,  that  could  not  be  effected  either  by  general 
words  or  words  of  reference.    2  Hale  P.  C.  47.    And  this  dis- 
tinction is   an  answer  to  all  the  cases  cited ;  for  they  relate  to 
property  which  was  the  subject  matter  of  grant  as  well  by  the 
subject  as  by  the  Crown.     But  even  if  that  were  otherwise,  it 
does  not  appear  that  the  Crown  meant  to  take  away  the  jurisdic- 
tion of  the  county  justices ;  for  though  the  charter  of  Elizabeth 
gives  jurisdiction  to  the  borough  justices  over  The  Bishop*s  Fee, 
it  immediately  subjoins  a  saving  clause  of  the  lights  of  the  King 
and  of  all  other  persons,  in  tarn  amplis  modo  et  forma,  prout  si 
hs  literse  nostras  patentes  nunquam  habits  vel  factie  fuissent: 
and  it  is  found  by  the  verdict  that  the  county  justices  have  im- 
memorially  exercised  jurisdiction  there.    It  therefore  appears 
clearly  to  have  been  the  intention  of  the  Crown  that  the  borough 
magistrates  should  only  have  concurrent  jurisdiction  there.    But 
even  if  the  Court  should  think  that  the  charter  of  Elizabeth 

.  granted 
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1789.        granted  exclusive  jurisdiction,  yet  as  there  has  been  so  long  an 

"• usage  the  other  way,  the  Court  may  presume  a  subsequent  grant 

agt^t        which  restored  the  jurisdiction  of  the  county  justices ;  and  in 
WiNSTAifLBY.   Darwin^.  Upton  {a),  tlie  Court  said  they  would  presume  a  grant 

even  after  twenty  years  possession  of  window  lights. 

Sutton,  in  reply.  As  to  the  difference  between  the  King's  grants 
when  acting  by  his  prerogative  alone,  or  as  a  common  person,  the 
case  of  Sir  Robert  Atkins  \b)  is  a  complete  answer  to  it ;  for  there 
the  very  objection  was  made,  which  was  answered  by  Lord  Hah; 
and  so  is  the  case  of  Ameredith,  where  the  grant  was  of  admiral's 
jurisdiction,  and  goods  of  felons.  Then  as  to  the  saving  clause, 
which  reserves  the  rights  of  the  King  and  other  persons,  it  is  with 
an  express  exception  of  those  rights  which  were  granted  to  the 
corporation,  which  therefore  leaves  the  question  as  it  was  before. 
Lord  Ken  YON,  Ch.  J ^The  proposition  stated  by  the  defend- 
ant's counsel  from  Lord  Hale^  and  which  was  adopted  in  the  case 
of  Talbot  v.  Hubble,  namely,  that  the  jurisdictioB  of  county  jus- 
tices can  only  be  taken  away  by  express  words,  I  have  always 
understood  to  be  a  cardinal  ground  in  decisions  of  this  kind. 
And  this  is  not  more  grounded  in  law  than  in  coavenience.  For 
it  does  sometimes  happen  in  limited  jurisdictions  that  little  fac« 
tions  and  intrigues  step  in  and  impede  tlie  administration  of  jus-> 
tice.  In  this  particular  case,  we  should  at  least  pause  before  we 
broke  in  upon  the  usagei  which  has  prevailed  for  near  two  cen- 
turies, and  which  has  at  least  grown  venerable  from  length  of 
time,  that  both  the  county  and  borough  justioes  have  without 
any  objection  concurrently  administered  justice  in  this,  place. 
And  during  all  this  time  no  great  inconvenience  has  arisen ;  for, 
as  it  was  in  the  power  of  the  Crown  to  add  a  non-intromittant 
clause,  and  as  no  application  has  been  made  for  that  purpose,  it 
may  be  taken  for  granted  that  this  usage  has  not  been  very  preg- 
nant with  mischief.  It  is  clear  that  the  usage  alone  would 
not  prevail  against  the  express  provisions  of  the  charter :  but  in 
this  as  in  other  cases  cotemporary  and  continued  usage  is  a  good 
guide  for  the  construction  of  it.  And  it  is  rather  curious  that 
Carte,  who  was  eminently  versed  in  antiquity,  should  have  con* 
curred  in  this  opinion.  However  I  do  not  rely  on  that ;  my 
opinion  is  formed  entirely  on  the  words  of  the  charter.  There 
is  one  fact  of  great  importance  in  this  case,  that  the  district  in 
question  was  not  part  of  the  borough  of  Leicester  prior  to  the 
charter  of  Elizabeth,  and  was  not  added  thereto  by  it.     But  the 

(a)  M.  S6.  Geo.  5.  (6)  1  Ventr,  409. 

proximity 
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proximity  of  the  borough  magistrates  might  make  it  convenient        17S9* 

that  they  should  act  within  that  district  in  concurrence  with  the         

county  justices ;  that  power  is  given  to  them  by  the  charter  of        arainit 
EHz.f  to  which  is  added  the  saving  clause  couched  in«mphatical    Wiihtanlbt. 
words,  reserving  the  rights  of  the  Crown  and  of  all  other  persons 
enjoyed  before  that  time,  in  tarn  amplis  modo  et  form&y  prout  si 
lias  literae  nostrse  patentes  nunqnam  habitas  vel  factae  fuissent. 
Therefore  at  the  same  time  that  the  Queen  conferred  a  jurisdic- 
tion on  the  borough  justices,  she  expressly  reserved  all  rights 
belonging  to  other  persons.     Then  on  the  words  of  the  charter 
of  Elizabeth^  there  not  being  a  non^intromittarU  clause,  and  this 
district  net  being  made  part  of  the  borough,  (which  might  have 
varied  the  case,)  it  does  not  appear  to  have  been  the  intention  of 
the  Crown  to  give  them  more  than  a  concurrent  jurisdiction 
with  the  county  justices.     And  it  is  not  a  new  thing  to  give  to 
borough  justices  a  jurisdiction  out  of  the  limits  of  the  borough ; 
for  in  Clithero  in  Lancashire^  and  other  places,  it  has  been  done. 
But  the  exclusion  of  county  justices  from  acting  in  particular 
districts  has  always  been  watched  with  a  jealous  eye ;  and  no- 
thing but  express  words  are  sufficient  to  exclude  them.   Now  in 
this  case  there  are  no  such  express  words ;  but,  on  the  contrary, 
there  are  express  words  reserving  to  them  the  same  jurisdiction 
which  they  had  prior  to  the  granting  of  that  charter.    Therefore 
the  act  complained  of  by  the  plaintiff  was  a  legal  act  done  under 
the  authority  of  justices  having  a  competent  jurisdiction. 

AsHHURST,  J. — I  am  of  opinion  that  this  is  a  grant  to  tBe 
magistrates  of  the  borough  of  Leicester^  of  a  concurrent  jurisdiction 
with  the  county  justices  over  The  Bishop*s  Fee.  And  it  is  ob- 
servable that  this  district  was  not  only  not  part  of  the  borough 
before  the  charter  of  Elizabeth,  but  the  justices  of  the  borough 
had  no  jurisdiction  at  all  there  previous  to  that  time,  and  that 
charter  has  not  made  it  part  of  the  borough.  Perhaps  it  was 
owing  to  the  circumstance  of  the  non-residence  of  the  county 
justices  near  this  place  that  it  was  found  convenient  to  extend 
the  jurisdiction  of  the  borough  justices  over  it.  But  so  far  from 
there  being  any  express  words  of  exclusion  in  this  charter,  which 
are  necessary  in  cases  of  this  sort  to  exclude  the  county  ma- 
gistrates, it  appears  from  the  very  words  of  it  that  this  is  only 
a  grant  of  a  concurrent  jurisdiction :  because  the  rights  of  the 
Crown  and  of  all  other  persons  are  expressly  reserved. 

BuLLER,  J. — In  the  decision  of  this  case,  which  comes  be- 
fore the  Court  on  a  special  verdict,  we  arc  bound  to  determine 

on 
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1789.        on  the  fads  found  by  the  jory,  and  cannot  infer  any  thing.     I 
-  entirely  agree  with  the  doctrine  laid  down  in  Darwhi  and  Upton ; 

T4f  AWT  CV  ^        ^  M  ' 

against        ^^^  ^^^^  ^'^  differs  from  the  present  in  the  manner  in  which 
WiNSTANLEY.   i%  camc  before  the  Court.    That  came  on  on  a  motion  for  a  new 

trial,  which  the  Court  refused  to  grant  because  the  second  ver- 
dict must  have  been  the  same  as  the  first  on  the  justice  of  the 
case.  But  this  case  comes  before  us  on  a  special  verdict,  where 
we  cannot  presume  any  thing  that  does  not  appear  upon  the  re- 
cord. Laying  that  argument  therefore  out  of  the  case,  we 
must,  consider  the  facts  which  are  found  by  the  jury.  The  ver- 
dict states  that  The  Bishop's  Fee  was  no  part  of  the  borough  of 
Leicester  previous  to  the  charter  of  Elizabeth :  if  not,  then  the 
question  must  turn  on  the  true  construction  and  meaning  of  that 
charter ;  in  deciding  which  two  things  are  to  be  considered ;  first, 
the  words  of  the  charter ;  and,  secondly,  the  usage  which  has 
prevailed  since.  As  to  the  first ;  nothing  but  express  words  can 
exclude  the  county  justices  :  but  here  are  no  such  words ;  and 
it  is  a  very  material  part  of  the  case  that  even  by  that  charter  The 
Bishop's  Fee  is  not  made  part  of  the  borough  ;  so  that,  without 
the  saving  clause,  the  charter  gives  the  borough  Justices  a  power 
of  acting  within  a  certain  district  not  within  the  borough,  which 
cannot  exclude  the  justices  of  the  county  who  had  jurisdictiou 
there  before.  And  this  is  confirmed  by  the  saving  clause,  which 
expressly  reserves  all  former  rights.  I'hen  with  regard  to  the 
usage ;  usage  consistent  with  the  meaning  of  the  charter  has  pre- 
vailed for  100  >ears  past.  And  if  the  words  of  the  charter  were 
more  disputable  than  they  are,  I  think  that  ought  to  govern  this 
case.  There  are  cases  in  which  this  Court  has  held  that  a  settled 
usage  would  go  a  great  way  to  control  the  words  .of  a  charter. 
Such  was  the  case  of  Gape  v.  Handle^  (a),  in  which  the  Court 

went 

(fi)  GapiY.  Hantey,  Mich,  17  Geo,  3.  /?.  R. This  was  an  usne  to  try  whether 

the  presentation  to  the  rectory  of  St,  Jlbans  belonged  to  the  mayor  and  aldermen, 
or  to  the  mayor,  aldermen,  and  burgesses  of  St,  Jlbant  at  large.  In  Easter  J!^cnn, 
a  mandamus  issued,  directed  to  Uie  mayor  of  the  borough,  reqoiring  him  to  hold 
an  assembly  of  the  mayor,  aldermen,  and  burgesses  for  the  purpose  of  electing  and 
presenting  a  fit  person  to  be  rector,  tfc,  and  to  affix  the  common  seal  of  the  cor- 
poration to  such  presentation.  To  this  mandamus  the  mayor  made  a  return,  sett- 
ing out  part  of  a  charter,  and  stating  a  bye  law  not  extant  in  writing,  by  whicU 
the  presentation  to  the  living  was  given  to  the  mayor  and  aldermen  only.  The  pro- 
secutor moved  for  a  peremptory  mandamus,  insisting  that  such  bye  law  was  re- 
pugnant to  the  charter,  and  void ;  and  pressed  for  a  peremptory  writ  under  the 
special  circumstances  of  the  case,  because,  if  six  months  elapsed,  the  presentation 
would  be  barred  by  plenarty.  On  that  motion  the  present  issue  was  directed  by 
consent,  and  it  came  on  to  be  tried  at  the  Summer  Assizes  in  Hertfordshire  before 
Lord  Mansfield,  when  a  verdict  was  given  for  the  defendant,  viz.  that  the  right 

of 
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went  much  farther  than  is  tiecessary  in  the  present  case.    And         1789. 
it  is  for  the  sake  of  quieting  corporations  that  this  Court  has        

of  preseatation  Moiigctl  to  the  raayoraud  aldermen  ouly.    Lord  Matutfield f^dya    Winstanlry. 
the  plaintiff  leave  to  move  for  a  new  tri^l  witbont  costs ;  and  accordingly  such 
motion  mas  made  this  Term  ;  and 

Lord  M  AM8FIRLD  then  said,  that  tlie  objection  to  the  bye-law  had  nothing  to  do 
with  the  cause.  Ttie  mayor  was  advised  to  aliege  in  his  return  to  the  nutndamut 
a  bye-law  not  i  n  writinsr,  which  he  supposed  to  be  made  by  the  whole  corporation ; 
and  in  order  to  support  such  a  bye-law,  he  omitted  to  state  in  his  return  the  danse 
of  the  charter  which  vested  the  power  of  making  bye-laws  in  a  select  body .  On 
tltat  ground  a  motion  was  made  for  a  peremptory  mandamMSf  and  this  issue  di- 
rected. Tlic  counsel  on  both  sides  at  the  trial  were  misinstmcted,  and  came  to  ar- 
gue the  validity  of  the  bye-law :  but  that  was  out  of  the  question,  for  the  charter 
gave  a  power  to  the  select  body  to  present  under  the  general  words, "  lands,**  ifc. 
That  he  was  of  opinion  at  the  trial,  that  tiic  charter  explained  by  usage  vested  the 
right  of  presentaition  in  the  select  body.  But  Serjeant  Glynn  said,  this  was  asur- 
pn7^  upon  hhn,  and  therefore  desired  leave  to  move  for  a  new  trial :  if  the  Conrt 
should  be  of  opinion  that  the  charters  would  not  bear  the  c6nstraction  be  put 
upon  them,  tlie  usiu^e  would  have  no  effect ;  but  if  the  charters  would  bear  that 
construction,  the  usage  was  strong  evidence  of  the  meaning  of  them. 

On  shewing  cause,  Lord  Mansfield  reported  the  evidence  to  be  as  follows : 

There  were  tliree  charters ;  1st,  The  charter  of  the  7tli  Ed,  6>  by  which  the  bo- 
rough was  first  incorporated  by  the  name  of  Uie  Mayor  and  Burgesses  of  the  bo- 
rongh  of  St.  Albansi  and  ten  principul  burgesses  were  appointed,  who  together 
Vith  the  mayor  are  made  the  governing  part  of  the  corporation,  with  power  to 
make  bye- laws.  And  the  King  by  tliat  charter  erected  the  church  of  Uie  late  mo- 
nafttery  of  St,  Albans  into  a  parish  church,  and  granted  the  same,  and  tlie  ad- 
vowson  and  donation  thereof,  to  the  mayor  and  burgesses.  Sd,  The  charter  ot 
the  8tfa  Car.  1.  appointing  S4  assistants,  a  recorder,  coroner,  and  some  other 
additional  officers,  within  the  corporation,  and  with  some  amendments  of  the 
former  cliarter :  but  the  mayor  and  the  ten  pdneipal  burgesses  continued  to  be 
the  governing  part  of  the  corporation  till  the  16  Car.  *i»  when  a  further  charter 
was  granted,  and  tlie  corporation  was  entirely  new  modelled :  the  ten  principal 
burgesses  were  laid  aside,  and  the  aldermen  were  appointed  in  their  stead,  to 
enjoy  all  the  like  powers  and  privileges  as  the  ten  principal  burgesses.  And 
the  borough  was  incorporated  by  the  name  of  the  mayor,  aldermen,,  and  burges- 
ses of  the  borough  of  St.  yilbans.  From  the  time  of  the  first  incorporation  till 
tlie  chai  tcr  of  the  16th  Car.  U.  the  uiayor  and  the  ten  principal  burgesses  alone 
elerted  the  parson  of  the  church  in  question ;  and  since  the  cliarter  of  16  Cor.  *i. 
the  parson  has  been  constantly  elected  by  the  mayor  and  aldermen,  without  any 
interference  of  the  commonalty  or  burgesses  at  large ;  nor  was  any  claim  ever  ma^ 
by  the  burgesses  at  large  to  vote  in  the  election  till  tiiis  now  set  np. 

On  the  part  of  the  defendant  was  read  the  clause  in  the  charter  of  Ed.  6.  consti- 
tuting the  ten  principal  burgesses,  by  which  he  granted  to  the  mayor  and  burges-  • 
ses,  quodde  ca;tero  sint  et  eruut  decern  hdmines  dcdiscretioribusetprobioribus 
virisdictiburgi,  Sancti  Albani,  quieruntassistentesetauxiliantesnuuoriejnsdem 
burgi  pro  tempore  existenti,  in  causis  et  roaterils  eundcm  burgum  tangentiboSy  et 
qniemntet  vocabunturprincipales  burgenses  ejusdem  burgi,  ctemnt  commmie 
consilium  dicti  burgi  pro  statntis,  actibns,  etordinationibus,  publicam  ntilitatem 
et  commodum  ejusdem  burgi  et  inhabitantiuni  inde  pro  tempore  existentium 
tangentibns  et  concemantibus,  per  eos,  seu  per  miyorem  partem  eorundem  cum 
majore  burgi  illius  pro  tempore  existente,  de  tempore  in  tempiis,  faciendo,  et 
agendo*  pro  meliori  gubematione  et  regimine  hominiim,  ac  causamm,  rerum,  et 
negotiomm,  dicti  burgi,  &c.  giving  to  the  mayor  and  the  principal  burgesses  a 
power  of  electing  other  discreet  men  when  a  vacancy  happened.  The  defend- 
ant also  read  a  clause  in  the  charter  of  Car,  1  (1634)  investing  the  powers  in  the 

Vol.  IIL  V  aiayor 
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1789*        always  upheld  long  usage  wliere  it^was  possiblei  though  recent 

— '—         usage  would  not  perhaps  have  much  weight.     But,  without 
Blanklky  '     ,      . 

ofcainsi  having 

WiNiTANLKY.   mayor  and  ten  principal  burgesses  in  more  extensive  words,  as  follows :  Et  ulte- 

rias  volumns,  ct  concedimus,  &c.  pnefato  Majori  et  bnrgensibas  bnrfd  pnedicti, 
et  snccessoribiis  sois,  qnod  miy  or  ct  principales  bargenses  bargi  praedieti  pro  tem- 
pore cxistentes,  vel  major  pars  eonmdem,  (qaomm  unum  miyorem  esse  volumns,) 
habeant  plenam  potestatem  et  nuctoritatem  condandi,  constitucndi,  ordinandi, 
faciendi,  stabiliendi,  de  tempore  in  tempus,  leges,  statuta,  jura,  ordinationes,  et 
.  constitutiones,  quae  eis  aut  majori  parti  eorondem  (quorum  nuyorem,  Sec.)  bona> 
salubria,  ntilia,  honesta,  et  nccessaria,  juxta  eoromsanas  discretiones,  fo(%  vide- 
tumtor,  pro  bono  regiminc  et  pacifica  gnbematione  burgi  pnedicti,  ac  omnium 
officiorum,  ministronim,  artificium,  burgensimn,  inhabitantiuro,  et  re^identiuni 
^nsdem  bur^ci,  vcl  ad  eundem  confluentium)  ac  pro  dedaratione  quo  modo  et 
ordine  iidem  major  et  principales  bnrgenses  burgi  prasdicti,  ac  cteteri  omnes  et 
singuli  officiarii,  burgenses,  et  inhabitantes  ^usdem  burgi  in  officiis,  fonctionibus, 
misteriis,  ef.  negotiis  suis,  infra  burgum  pnedictum,  libertates,  et  praecinctas 
ejnsdero,  sese  habebunt,  gerent,  et  utantur;  ac  etiam  pro  meliori  gubematione, 
preservfl^ione,  dispositione,  locatione,  et  dismissione,  <err«ritm,  tenemetUorumf 
poismionumf  H  heredUomentorum^  ac  btmomm  et  catalkrtan^  prefato  majori  ct 
bnrgeosibos burgi pnpdicti,  ac  reset  causas  alias qnascumqne  burgum  pradictum 
aut  statnm  jus  et  interesse  ^usdem  tangentes;  sen  quo  modo  concementes,  dic- 
tascpie  leges,  ordinationes,  statuta,  et  constitutiones,  in  formft  pnedicta,  con- 
Atitutas,  ordinatas,  &c.  debita  executione  demandare,  qoas  ^[usdem  leges  ordina- 
tiones, &c.  sic  nt  prefatur  fiendas,  observare  volumus  subp«enis  in  eisdem  conti- 
nentibus;  (provided  that  they  be  not  repugnant  to  the  laws  and  customs  of  the 
realm  of  EngUmd,)  Clauses  were  also  read  from  the  charter  of  16  Car*  2.  ap- 
pointing twelve  aldermen,  who  were  to  eiyoy  all  the  privileges,  t^.  which  had 
been  enjoyed  by  the  ten  principal  burgesses ;  and  investing  the  mayor  and  alder- 
men with  the  same  powers  for  making  lavrs,  regulations,  i^e, ;  and  also  for  manag- 
ing, preserving,  disposing,  letting,  and  demising  the  lands,  tenements,  goods,  and 
chatteb,  of  the  mayor  and  burgesses,  in  the  same  extensive  words  as  in  the  pre- 
ceding charter  of  Car,  1 .  and  Midem  tertds^  onfy  substituting  aldermen  instead  of 
burge$»es.  The  advowson  was  granted  to  the  mayor  and  burgesses,  and  their  sue* 
cessors,  hy  charter  of  Ed,  6.  Besides  this  many  entries  were  read,  by  which  it 
appeared  tliat  the  seal  of  tlie  corporation  had  always  been  under  the  power  of  the 
mayor  and  aldermen  only.  There  were  constitutions  100  years  old,  prescribing 
what  order  slibuld  be  observed  by  the  mayor  and  aldermen  in  putting  the  seal. 
Every  lease  or  deed,  or  other  act  relating  to  Uie  revenue  of  tiie  corporation,  had 
been  done  by  the  mayor  and  aldermen,  and  there  was  no  evidence  of  any  instance 
where  the  body  at  large  had  voted  for  a  clergyman.  When  the  presentation  has 
been  made  by  the  mayor  and  aldermen,  it  was  made  in  the  name  of  the  corporation 
(and,  his  Lordship  observed,  properly  so);  but  in  the  year  1713,  they  presented 
in  the  name  of  the  mayor  and  aldennen  only,  and  so  continued  since. 

The  question  made  in  this  court  on  the  motion,  his  Lordship  said,  was  on  the 
bye-law ;  but  the  ad  vo wson  is  given  to  the  body  at  large ;  and  the  mayor  and  alder- 
men cannot  make  a  bye-law  to  take  the  right  from  the  body  at  large,  and  give  it  to 
themselves.  But,  his  Lordship  said  on  the  trial,  he  was  of  opinion  that  this  is  a  very 
different  case  from  a  gei^cral  question  on  tlie  validity  of  such  a  bye-law ;  for  by  this 
charter  the  whole  administration  of  the  revenue  is  given  to  the  mayor  and  alder- 
men. It  is  not  in  the  nature  of  a  bye-law.  Every  lease  is  not  in  the  nature  of  a 
by*-law,  but  a  disposition  of  property ;  and  so  is  a  presentation.  And  besides, 
here  the  uniform  usage  was  evidence  of  such  a  byelaw,  if  it  had  been  necessary. 
Mantfield.  for  the  plaintiff.  The  advowson  i» granted  to  the  mayor  and  burges- 
ses ;  but  if  the  presentation  be  given  to  the  mayor  and  aldermen,  that  b  takiagaway 
what  before  was  given  to  the  mayor  and  burgesses.  Presentation  is  only  an  ad- 
vantage of  the  advowson>  for  it  cannot  be  sold.  He  stated  the  dame  to  make  bye- 
law  s 
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having  recourse  to  the  usage  in  litis  case,  on  the  words  of  the         1789. 

charter  alone,  I  think  the  county  justices  are  not  excluded,  there         

being  no  express  words  for  that  purpose.  ^  «^«l^r^ 

Grosb,  J. — In  construing  the  charter  of  Elizabeth  it  is  ne-  Winstanley. 
cessary  to  consider  k^ow  the  jurisdiction  of  the  respective  ma- 
gistrates stood  before.  The  Bishop^s  Fee  was  within  the  juris- 
diction of  the  county  magistrates;  and,  unless  their  jurisdiction  is 
expressly  taken  away  by  that  charter,  it  must  remain  as  it  did 
before.  Now  I  thiak  that  not  only  exclusive  jurisdiction  was  not 
given  to  the  borough  justices,  but  that  it  was  the  intention  of 
the  Crown  only  to  grant  them  a  co//ci/rre/<^  jurisdiction  with  the 
magistrates  of  the  county.  For  by  the  former  words  of  that 
grant  exclusive  jurisdiction  is  not  given  to  them ;  besides  which 

laws  in  the  charter  of  Car.  3.,  by  whicli  they  ba?e  power  to  make  bye-laws  for  tlie 
goveramentof  the  borongh,  and  di8po>ition  aod  letting  of  lands,  tenements,  and 
hereditaments,  tfc, ;  and  then  follows,  *'  so  that  such  laws  be  not  repugnant  to 
the  laws  of  England,*'  There  the  sentence  ends.  If  the  mayor  and  aldermen 
have  power  to  make  a  bye-law  to  take  the  prasentation  from  the  corporation  at 
large,  aod  give  it  to  the  mayor  and  aldeimcn,  tliat  is  not  a  regulation  of  the  man- 
ner of  presenting,  but  taking  the  right  away  from  the  corporation  at  large, 
Where  a  power  is  given  to  make  byc-Iaws,  which  shall  be  observed  under  a 
penalty,  it  must  mean  to  make  bye-laws  to  be  observed  by  others,  and  not  that 
men  should  make  bye-lawa  for  themselves  to  observe  under  a  penalty. 

IVaUase^  Kempe^  Serjt.  and  BulUr,  shewed  cause  for  the  defendant 

Lord  MAMFiELu.^Thongh  I  stated  that  leave  was  given  to  move  for  a  new 
trial  without  Costs,  tlie  meaning  of  that  was  to  move  on  the  question  of  law :  And 
anpposing  the  usage  established  by  the  verdict  could  not  be  supported  in  law,  the 
Terdict  was  to  be  enterefl  for  the  plaintifT;  for  this  was  only  to  inform  the  Court. 
The  restriction  of  tlie  presentation  at  large  to  the  select  body  is  the  most  reason- 
able restriction  that  can  exiat.  A  popular  election  of  a  minister  raises  fimaes  and 
heats  among  the  parishioners,  and  tends  much  to  destroy  christian  charity.  The 
question  is,  whether,  on  the  construction  of  tiiis  charter,  tlie  Court  is  wamntcd 
1o  say  that  the  King  wiio  granted  the  charter,  and  the  corporation  who  took  it, 
meant  tliat  the  presentation  slioiild  be  made  by  tlic  mayor  and  aldermen  only  ? 
The  advowson  is  granted  to  the  corporation  ;  so  is  the  power  of  making  bye- 
laws,  though  that  power  is  to  be  executed  by  the  select  body.  The  words  of  the  , 
charter  are  very  particular  :  First,  There  is  a  general  power  to  make  bye-laws,' 
under  which  they  may  make  every  bye-law  on  tlie  usual  subjects ;  and  then  it  ' 

adds  that  they  shall  make  bye-laws  concerning  the  letting  of  land,  tfc»  goods  and 
chattels,  ^c.  as  it  is  given  in  such  a  large  manner,  it  is  a  demonstration  that  they 
should  have  the  management  of  the  revenue.  They  cannot  take  to  their  own  use 
the  profits  of  the  lands,  tfc;  that  would  be  an  abuse :  but  the  charter  implies 
strongly  that  they  should  have  the  management  of  tliem ;  the  usage  is  uniform 
that  tliey  have  had  it ;  they  have  made  mortgages,  leases,  8fe.  and  have  executed 
bonds.  If  it  were  doubtful,  supposing  the  question  to  have  arisen  recently,  the 
usage  is  a  strong  information  of  the  true  construction.  I  thought  so  at  the  trial ; 
and  think  now  that,  without  resorting  to  the  bye-law,  by  the  construction  of  the 
charter,  with  the  uniform  usage  under  it,  tlic  mayor  and  aldermen  only  ought  to 
have  the  disposal  of  the  advowson. 

Aston,  J. — I  think  that  it  is  right  not  to  go  on  the  supposition  of  tlie  bye-law, 
'bat  that  this  uniform  usage  is  a  good  construction  of  the  charter. 

WiLLES  and  Ashhurst,  Justices,  of  tlie  same  opinion.   Rule  discliarged  (a). 

(a)  Vid.  R,  V.  Varlo,  Cowp,  250. 

U  2  there 
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1789.        there  is  a  saving  clause  reserving  the  rights  of  all  other  persons : 

"         added  (o  wliich  is  the  uniform  usage  which  has  prevailed  ever 

ofdtinst        since,  which  shews  that  it  has  been  generally  understood  that 

AViNSTANLEY.  only  a  concurrent  jurisdiction  was  intended  to  be  granted  lo  the 

borough  justices.     The  case  of  Gape  v.  Handley,  mentioned  by 

my  brother  Bullcr,  is  very  strong  on  this  point ;  and  if  it  had 

rested  on  that  ground  alone,  1  should  have  said  that  exclusive 

jurisdiction  was  not  granted  to  the  magistrates  of  the  borough. 

But  my  opinion  is  formed  on  the  charter  itself;  on  which  I  am 

Marranted  in  saying  that  in  law  exclusive  jurisdiction  neither  was, 

nor  was  intended  to  be,  granted  to  the  borough  justices  over  The 

Bishop's  Fee. 

Judgment  for  the  defendants  {a). 

(a)  R,  V.  Sain»burif,po$t,  4  vol.  451. 5  Atk,  576. 

May  mk  Taylor  agatfist  Cole. 

In trcspasii for  HpHIS  was  an  action  of  trespass;  the  first  coant  in  the  de- 
entering  tiie  -^  claration  was  for  breaking  and  entering  the  plaintiflf^s 
plaintift's house  bouse,  and  expellii)g  him;  and  the  second  count  was  for  expeU 
him  tiicrcfrom,  ling  the  plaintiff  from  the  occupation  of  his  house.  Pleas,  first, 
^*" d^**^?*^'**^  the  general  issue  to  the  whole  declaration ;  2dly,  As  to  the  break- 
are  the  gut  of  ing  and  entering  in  the  first  count ;  the  defendant  justified  as 

ulee*»Jj^Uio^U  ^''®"ff  ^f  Middlesex,  under  a>ri  facias  at  the  suit  of  Joseph 

TDcrely  aggra-  Hayling ;  and  3dly,  As  to  the  expulsion  in  the  second  count, 

tbre^a^jusuifica^  he  justified  under  z  fieri  facias  at  the  suit  of  R.  B.  Sheridan; 

tirni  as  to  the  in  which  plea,  after  stating  the  delivery  of  the  writ  to  him  as 

entering* will  sheriff,  he  stated  that  at  the  time  of  the  execution  of  the  writ 

cover  the  the  plaintiff  was  possessed  of  a  certain  interest  in  the  residue  of  a 

>vhoIc  declara-  /•./•  i  i  -j'l-j 

tion.    And  if    Certain  term  of  years  then  to  come  and  unexpired  m  the  said 

the  plaintifl*  housc,  Called  the  King's  Theatre  or  Opera  House,  in  which,  ^t. 
mean  to  nisist  ,     :       _        .  °  ,         . ,       .    ,        .      ,        i        ,     »        •  >  • 

on  tlie  cxpnl-     and  that  by  virtue  of  the  said  tent  he  seized  and  took  the  said  in- 

won,  M  making  (crest  of  the  said  plaint  iff  of  and  in  the  said  residue  of  the  said 
tHedefendanta  •{  ,        ^        -^  .  •     j  •      i  j  •.  j 

trcflpaAscr  ab      term  of  years  then  to  come  and  unexpired  m  the  said  house,  and 

irow  Ms^U^  ^^^y  ^^^^  *"^  assigned  the  said  interest,  8^c,  under  and  by  virtue 
Qn. Whether  of  the  said  writ  to  T.  Harris;  who  afterwards  entered  into 
IcSb  a^tenn^n^  ^^^  **'^  house,  ^f.  the  door  of  the  same  house  then  being  open, 
ttie  possesion  of  andpeaceably  and  quietly  expelled  the  plaintiff,  &c.  The  plaintiff 
nndera/m'      ^^^^  issue  upou  the  first  plea,  and  demurred  generally  to  the 

/aciaSf  may  not  tWO  last, 
put  the  vendee 

in  possession?— In  pleading  tlie  taking  of  a  termnndera^.  fa.  it  is  sufficient  to  state  that  the 
yarty  wart  possessed  qfa  arinin  interest  in  the  vesidne  qf  a  certain  term  qf  years,  [1  H.  Bl.  boS. 
WUlcs,  J30.     1  Savnd.  VtW    ft  Camp.  175.    7  T.  U.  43if.] 

On 
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On  the  trial  at  the  Westminster  sittings  before  Lord  Kenyon,  a         17S9. 
verdict  was  entered  generally  (a)  on  the  whole  record.  

fVood  now  argued  in  support  of  the  demurrer.  The  last  plea  J^l'^f 
is  bad,  because  the  sheriif  could  not  justify  the  expulsion,  even  Cole. 
though  the  plaintiff  had  an  immediate  interest  in  the  premises  ; 
still  less  can  the  present  justification  be  supported,  since  it  is  not 
stated  what  interest  the  plaintiff  had.  It  is  not  alleged  that  the 
plaintiff  was  possessed  of  the  Opera  House  /or  a  term  of  yeurs; 
but  merely  that  he  had  an  interest  in  it.  Now  he  might  have  an 
interest  which  would  not  justify  the  sheriff  in  turning  him  out ; 
for  if  the  plaintiff,  having  a  term  of  years,  made  a  mortgage 
for  a  less  term  than  his  own,  and  were  in  possession  with  th6 
consent  of  the  mortgagee,  in  that  case  he  would  have  an  equity 
of  redemption,  an  interest  which  the  sheriff  might  have  sold, 
but  yet  such  an  interest  as  would  not  have  justified  the  expulsion. 
Or  suppose  be  had  an  annuity  payable  out  of  the  Of^era  House, 
the  sheriff  might  have  sold  the  annuity,  but  could  not  justify 
the  expulsion.  And  if  he  could  have  any  interest  at  all  which 
would  not  justify  the  sheriff  in  turning  him  out,  it  is  a  fatal  ob- 
jection to  this  plea.  But  even  supposing  that  the  plaintiff  had  a  [3  Atk^  7S9.] 
term  of  years,  it  was  held  by  the  Court  in  R.  v.  Deane  and 
others  (b)  upon  a  motion  for  restitution  to  a  possession,  '^  That 
'*  if  a  sheriff  on  njieri  facias  do  sell  a  lease  or  term  of  an  house,  he 
''  cannot  and  must  not  put  the  person  out  of  possession,  and  the 
"  vendee  in;  but  the  vendee  must  bring  his  ejectment."  Here 
then  the  sheriff  might  have  sold  the  plaintiff's  interest  in  the  Opera 
House,  and  the  vendee  should  have  brought  an  ejectment  to  re- 
cover possession.  And  great  inconvenience  would  ensue,  if  the 
sheriff  were  enabled  to  expel  under  ay/eri  facias  as  well  as  to  sell 
the  term.  The  first  plea  of  justification  is  also  bad :  for  when- 
ever a  person  has  any  authority  by  law  to  do  any  particular  act, 
and  he  abuses  that  authority,  he  makes  himself  a  trespasser  ab 
initio  The  Six  Carpenters'  case„  8  Rep.  146.  and  Reeds,  Har- 
rison,  2  BL  Rep.  1218.  The  statute  11  Geo.  2.  c.  IQ.,  which 
enacts  that  for  any  irregularity  in  a  distress  the  landlord  shall 
not  be  deemed  a  trespasser  ab  initio,  is  strong  also  to  shevv  what 
the  common  law  on  this  subject  is.    Then  in   this  case  the 

(a)  On  a  former  day  fVood  moved  to  alter  the  verdict  according  to  the  evidence, 
and  to  enter  up  a  verdict  on  that  part  which  was  not  justified,  namely,  the  ex* 
imUion  in  the  first  connt;  which  the  Coort  refused  for  the  same  reasons  wliich 
they  afterwards  gave  in  delivering  their jad^ment  on  the  demurrer. 

(b)  %  Show,  85. 

U  3  sheriff 
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17B!).  blieriflf  was  a  trespasser;  for  though  he  was  justified  in  entering 
^  and  selling,  yet  he  was  not  in  expelling  ihe  plaintiff,  which  makes 

against        l^i")  &  trespasser  ab  initio. 

Cole.  Gibbs  contra.     As  to  the  second  plea  of  justification  :  it  is 

stated  that  the  plaintiff  had  an  interest  in  a  term  of  years,  wliich 
was  not  then  expired ;  and,  whatever  interest  that  was,  the 
sheriff  was  entitled  to  take  it  under  the  fieri  facias.  In  Pa/- 
mer^s  case  (a)  it  was  held  unnecessary  for  the  sheriff  to  state  ia 
an  asbignmeut  of  a  term  under  a  fieri  facias  the  interest  which 
the  party  had  ;  and  that  it  was  sufficient  to  state  generally  that 
he  sold  all  the  interest  which  the  party  had.  And  the  reason 
there  given  is,  ^'  that  the  sheriff  cannot  have  precise  know- 
'^  ledge  of  the  certainty  of  the  beginning  and  the  certainty  of  the 
''  end  of  the  term."  So  in  this  case  it  was  also  unnecessary  for 
the  sheriff,  w  ho  justified  under  the  fieri  facias,  to  state  more 
particularly  what  interest  the  plaintiff  had  in  the  term.  If  he 
had  no  interest,  he  might  have  taken  issue  on  that  fact.  Then 
it  is  objected  that  even  if  it  had  been  stated  correctly  that  tho 
plaintiff  had  such  an  interest  as  would  justify  the  sheriff  in  en« 
tering  to  sell  it,  yet  that  he  could  not  justify  expelling  the  plain- 
tiff and  putting  the  vendee  into  possessiou  without  an  ejectment. 
But  when  the  nature  of  an  ejectment  is  considered,  it  will  be 
found  to  give  a  decisive  answer  to  this  objection :  it  supposes 
that  the  lessor  of  the  plaintiff  enters  and  makes  a  lease,  and  that 
the  defendant  enters  and  evicts  the  lessee.  But  if  the  defendant 
does  not  choose  to  enter,  the  lessor  of  the  plaintiff  cannot 
compel  him  ;  and  then  the  lessor  gains  possession  without  an 
ejectment.  Now  here  the  assignee  of  the  sheriff  had  a  right  of 
entry  by  the  assignment  made  to  him,  and  the  plaintiff  submit- 
ted to  be  turned  out  of  possession  quietly :  then  it  cannot  be  ne^ 
cessary  that  the  assignee  should  suppose  an  entry  by  the  defend- 
ant, which  has  not  been  made.  Wherever  a  person  has  a  right 
of  entrV;  he  may  gain  possession  peaceably  without  being  subject 
to  an  action  for  it ;  though  indeed  if  he  enforce  that  right 
by  violence^  lie  may  be  indicted  for  a  forcible  entry  ;  and  such 
w  as  the  case  cited  from  S/iouer,  The  very  contending  that  in 
this  case  the  sheriffs  assignee  should  have  brought  an  ejectment 
admits  an  entry ;  and  having  entered,  he  had  a  right  to  hold 
afterwards  under  that  entry  ;  and  it  is  stated  in  the  plea  that  he 
did  enter  peaceably  under  the  bill  of  sale.  Neither  can  the  de- 
f(^dant  be  considered  as  a  trespasser  ab  initio  on  account  of  the 

(a)  4  Rfp.  74. 

expul- 
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expulsion  id  the  first  count:  for  at  the  trial  only  one  expulsion         1789. 

was  proved,  which  was  justified ;  for  (he  defendant  may  apply         

the  juslitication  to  either  count.  agaitut 

Wood  in  reply.  Although  it  may  not  be  necessary  to  allege  Cole. 
precisely  what  interest  the  plaintiff  had,  yet  the  defendant  ought 
to  have  shewn  such  an  interest  as  would  justify  the  expulsion. 
'r\ie  case  cited  from  Shower  is  applicable :  if  the  sheriff  can 
justify  the  expulsion  in  a  civil  action,  a  fortiori  would  he  be 
protected  in  a  criminal  prosecution.  That  case  shews  that  the 
▼endee  should  have  brought  an  ejectment.  For  suppose  an  exe* 
cution  issues  against .  a  lessee  for  yearit,  that  term  mav  be  sold 
under  the Jieri  facias;  but  if  it  be  underleased,  the  tenant  can- 
not be  expelled ;  and  even  if  the  undertenant  be  only  a  tenant 
at  will,  still  he  would  be  entitled  to  notice  :  otherwise  the 
assignee  of  a  sheriff  under  njieri  facias  would  have  greater  pri* 
leges  than  any  other  landlord. 

Lord  Ken  YON,  Ch.  J. — The  first  question,  which  has  been 
made,  is  whether  it  appears  on  the  last  plea  that  the  plaintiff 
had  such  an  interest  as  enabled  the  sheriff  to  sell  it  under  the^eri 
facias  ;  now  upon  that  I  have  not  the  least  doubt.  It  states  that 
tiie  plaintiff  was  possessed  of  a  certain  interest  in  the  residue  of 
a  term  of  years,  &c.  The  sherifl^  \iho  had  not  the  title  deeds, 
could  not  exactly  define  what  the  precise  interest  was :  but  he 
states  that  the  plaintiff  was  in  possession  of  a  certain  term ;  and 
it  is  impossible  to  suggest  any  possession  of  a  certain  terin  that  is 
not  the  subject-matter  of  a  seizure  by  the  sheriff  under  a  fieri 
facias.  In  this  case  I  may  even  admit  that  the  sheriff  had  no 
right  to  deliver  possession  to  the  assignee  under  ihe  Jieri  facias ; 
under  an  eligit  he  certainly  could  not  deliver  the  land  extended : 
but  this  plea  does  not  state  that  the  sheriff  put  the  assignee  into 
possession,  but  only  that  he  assigned  to  Harris,  who  afterwards 
entered,  and  peaceably  and  quietly  expelled  the  plaintiff.  1 1  is  true 
that  persons  having  only  a  right  are  not  to  assert  that  right  by 
force ;  if  any  violence  be  used  it  becomes  the  subject  of  a 
criminal  prosecution ;  and  that  is  the  amount  of  the  case  cited 
from  Shower,  which  was  a  proceeding  under  the  statute  for  a 
forcible  entry.  But  this  is  not  a  criminal  prosecutioip;  and  the 
question  is  whether  a  person,  having  a  right  of  possession,  may 
not  peaceably  assert  it,  if  he  do  not  transgress  the  laws  of  hit 
country.  I  think  he  may ;  for  a  person,  who  has  a  right  of 
entry,  may  enter  peaceably,  and  being  in  possession  may  retain 
it,  and  plead  that  it  is  hb  soil  and  freehold.    And  this  will  not 

U  4  break 
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17B9-        break  in  tipon  any  rule  of  law  respecting  the  mode  of  obtaining^ 

the  possession  of  lands. 

^;Jj"/*  AsiiHUusT)  J. — ^The  case  cited  by  the  defendant's  counsel  i» 

Cole.  a  decisive  ans^^er  to  the  first  objection  with  respect  to  the  8up>- 
posed  defect  in  stating  the  plaintiff's  interest:  and  it  shews  that 
it  i9  more  prudent  in  the  sheriff  to  state  it  generally ;  because, 
if  he  attempt  to  state  it  particularly  and  mis-state  it,  his  jus- 
tification fails.  Then  the  only  question  is,  whether  it  ap- 
pears by  the'  pleadings  that  the  sheriff  has  done  more  than 
he  was  justified  in  doing  :  I  think  that  by  law  he  had  a  right 
to  do  that  which  it  is  stated  he  has  done.  For,  the  plaintifiT 
having  such  an  interest  as  wns  the  object  of  the  execution,  the 
sheriff  entered  and  sold  it  to  Harris^  who  entered  and  peaceably 
eipelled  the  plaintiff.  Therefore  the  sheriff  has  done  nothing  but 
what  he  was  strictly  authorised  in  doing ;  and  Harris  only  has 
been  guilty  of  the  expulsion.  But  even  supposing  that  the  de- 
fendant were  answerable  fur  the  act  of  Harris,  I  think  he  might 
justify  it ;  for  no  person,  who  has  a  right  of  entry  into  lands, 
can  be  considered  as  a  trespasser  for  asserting  that  right,  unless 
^it  be  attended  with  such  acts  of  violence,  as  will  subject  him  to 
a  criminal  prosecution.  The  common  plea  of  liberum  tenemeutum 
proves  it. 

BuLLEit,  J. — From  what  has  been  agreed  on  both  sides  on 
ubat  passed  at  the  trial,  nothing  can  be  clearer  than  what  is 
the  justice  and  law  of  this  case.  And  notwithstanding  the 
form  in  which  the  verdict  was  taken,  it  is  plain  that  it  cannot 
remain  as  it  is  at  present:  for  it  is  taken  generally;  and  it  is 
admitted  that  only  one  act  of  trespass  was  proved.  I  am  not  sa- 
tisfied that  the  jury  could  have  found  a  verdict  for  any  expulsion 
at  all ;  for  if  Harris  had  acted  illegally,  that  could  not  affect 
the  sheriff,  who,  when  he  had  sold  the  term,  y^as  functus  officio. 
And  even  supposing  the  expulsion  to  have  been  by  the  sheriff, 
yet,  there  being  but  one  act  of  expulsion  proved,  the  plaintiff 
could  not  be  entitled  to  a  verdict  on  both  counts,  because  each 
[7T. K. 727.]  imports  to  be  a  different  trespass;  and  the  plea  of  not  guilty 
goes  to  the  whole  declaration.  Therefore  the  verdict  should 
have  been  thus;  guilty  of  breaking  and  entering,  S^c.  in  the 
manner  stated  in  the  first  count ;  and  not  giulty  as  to  the  second. 
The  case  on  this  record  would  then  stand  thus :  there  are  two 
counts,  and  only  one  act  of  trespass  was  proved  ;  the  first  spe- 
cial plea  justifies  one  trespass  ;  and  if  two  had  been  committed, 
the  defendant  might  have  applied  that  justification  to  which  he 

pleased : 
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pleased  :  but  here  only  one  trespass  was  proved,  which   the        1789. 

defendant  has  justified,  as  the  trespass  mentioned  in  the  first        ' 

count.   To  that  plea  there  is  a  demurrer :  then  consider  whether        a^htti 
that  plea  covers  the  whole  count ;   I  am  of  opinion  it  does.         Colk« 
The  first  count  is   for  breaking,  entering,  and  expelling ;  the 
plea  only  justifies  the  breaking  and  entering,  shewing  a  good 
cause  for  it :  and  that  is  a  full  answer  to  the  first  count ;  for  the 
breaking  and  nuering  are  the  gist  of  the  action,  and  the  expul'^ 
^on  is  only  matter  of  aggravation.    If  the  plaintiff  had  wished 
to  take  advantage  of  the  eipulsion,  he  should  have  shewn  the 
apecial  matter  in  a  new  assignment ;  for  according  to  the  Six 
Carpenters'  case,  he  should  shew  in  reply  that  which  makes  the 
party  a  trespasser  ab  initio.      There  is  a  case  in  Feiitri$  (a), 
where,  to  an  action  for  a  voluntary  escape,  the  defendant  pleaded 
that  be  took  the  prisoner  on  fresh  pursuit,  without  traversing  the 
voluntary  Cbcape ;  and  on  demurrer  it  was  adjudged  sufficient ; 
for  (he  Court  said  ^'  it  was  out  of  time  to  set  it  forth  in  the  de- 
*^  claration  :  it  should  have  come  in  the  replication.     It  is  (as 
''  TirtWf/}  Justice  said)  like  leaping  before  you  come  to  the  stile." 
The  same  principle  is  also  laid  down  in  Wilson  ij)\  and  in  a  case 
of  Fisheraood  v.  Cannon,  HiL  5  Geo.  3.  C.  B.  where  the  de- 
fendant in  trespass,  for  taking  and  carrying  away  the  plaintiff's 
halter  and  converting  the  tame  to  his  own  use,  pleaded  the  ge- 
neral issue,  and  justified  uoder  a  prescriptive  right  to  distrain 
for  toll,  which  was  found  for  the  defendant;  but  on  the  general 
issue  the  plaintiff   had   a  verdict.     A  motion  was  afterwards 
made  to  enter  up  judgment  for  the  plaintiff,  notwithstanding  the 
defendant  had  proved  his  justification,  because  it  did  not  cover 
the  whole  trespass,  namely,  the  conversion.   But  the  Court  held, 
that  as  the  defendant's  plea   had  fully  answered   the  gist  of 
the  action,  which  was  the  taking,  the  conversion  thereof  being 
only  aggravation,  it  became  necessary  for  the  plaintiff  to  reply 
that  the  defendant  afterwards  converted,  S^c.  and  thereby  be- 
came a  trespasser  ab  initio.     So  here  the  defendant  having  jus- 
tifitd  the  breaking  and  entering,  which  are  the  gist  of  the  action, 
if  the  plaintiff  had  intended  to  take  advantage  of  the  expulsion, 
which  was  merely  matter  of  aggravation,  he  ought  to  have  new 
assigned  it.   If  then  the  first  count  be  fully  answered  by  the  first 
plea,  and  that  be  good  in  point  of  law,  there  must  be  judgment 
for  the  defendant.    As  to  the  objection  that  the  plea  does  not 
state  what  interest  the  plaintiff  bad;  what  has  been  observed 

(o)  Sir  R.  Bwjf%  cast,  1  Vewtr.  til.  217.  Q)  3  WiU.  20. 

by 
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If  theeonsi- 
deration  of  an 
ammity  be  in 
notes,  tliey 
malt  be  set 
forth  in  the 
memorial. 
[6T.R.690. 
1B.&P.208. 


by  my  Lord  is  decisivei  Damelji  that  it  is  stated  that  the  plain- 
tiff was  in  possession  of  a  certain  interest  in  a  term^  S^c.  llie 
case  cited  shews  that  in  a  deed  of  assignment  the  sheriff  need  not 
specify  the  particular  interest  which  the  party  had ;  then  if  he 
can  convey  a  title  in  general  words,  it  is  equally  sufficient  to 
justify  in  the  same  general  words  in  an  action  of  trespass.  With 
regard  to  the  last  plea,  I  think  it  is  bad  on  this  ground ;  it  be- 
gins with  justifying  the  expulsion,  and  yet  does  not  admit  it. 
And  it  is  a  rule  in  pleading  that  the  party  justifying  must  shew 
and  admit  the  fact :  but  here  the  last  plea  does  not  admit  that 
the  defendant  ever  expelled  the  plaintiff  at  all.  The  plea  states 
that  the  defendant  entered  and  sold  to  Harris^  who  afterwards 
entered  and  quietly  expelled,  which  does  not  affect  the  sheriff. 
On  the  other  point,  namely,  in  what  cases  the  sheriff  would  be 
justified  in  expelling  the  party  under  a  ^ri facias,  I  give  no 
opinion :  but  it  seems  to  me  that,  where  there  is  a  tenant  in  pos- 
session and  the  exeqution  is  against  the  landlord,  whose  term  is  to 
be  sold,  the  tenant  cannot  be  turned  out  of  possession :  but  that 
IS  very  different  from  the  present  case,  where  the  debtor  him- 
self is  in  possession.  In  such  case  I  incline  to  think  that  the 
sheriff  may  turn  him  out  of  possession.  However  1  give  no 
opinion  of  that  at  present,  because  it  is  not  necessary  to  the  de* 
cision  of  this  case. 

Grose,  J. — I  agree  that  the  breaking  and  entering  were  the 
gift  of  the  action,  and  that  the  expulsion  was  only  matter  of  ag- 
gravation; and  that,  if  the  plaintiff  had  wished  to  take  advantage 
of  it,  he  should  have  shewn  it  in  a  new  assignment. 

A  verdict  was  then  entered  of  Guilty  on  the  first  count,  and 
Not  Guilty  on  the  second ;  and  judgment  for  the  defendant  on 
the  demurrer  to  the  first  special  plea ;  and  for  the  plaintiff  on  the 
second ;  so  that  eventually  the  plaintiff  took  nothing  by4)is  writ. 


RuMBALL  against  Murray  and  Another. 


A  Rule  had  been  obtained  to  shew  cause  why  the  judgment 
entered  on  a  bond  and  warrant  of  attorney,  given  to  secure 
an  annuity,  should  not  be  set  aside,  and  the  bond  and  warrant  of 
attorney  delivered  up  to  be  cancelled,  because  the  considera- 
tion was  stated  in  the  memorial  (a)  to  be  in  money ^  whereas  it 

8  T.  R.  528.   4  East,  92.    6  T.  R.  385.  poAt.  554.   1  Tannt,  379,] 

(a)  17  Geo»  5.  c,  26.  s»  2. 
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was  in  notes,  the  one  a  banket 's  check,  the  other  a  promissory 
note. 

Erskine  now  shewed  cause  against  the  rule«  and  contended  that 
notes  when  paid  were  by  the  statute  put  on  the  same  footing  with 
money y  and  considered  as  such.  Flere  every  part  of  the  considera- 
tion  was  realiy  advanced ;  for  the  notes  were  paid  when  due  and 
a  discount  allowed  on  them.  If  notes  when  paid  are  not  to  be 
considered  as  money,  the  4th  section  of  the  Annuity  Act  would 
be  altogether  absurd ;  for  though  the  preceding  i^Iause  says  that 
the  consideration  shall  be  in  money  only,  yet  the  fourth  enacts 
that  if  any  part  of  it  be  in  notes  (^vhich  supposes  that  it  may  be 
so,)  which  shall  not  be  paid  when  due,  all  proceedings  to  recover 
the  annuity  shall  be  stayed.  If  then  part  of  the  consideration 
may  be  in  notes,  provided  they  are  paid  when  due,  and  the  sta- 
tute puts  Iheni  both  on  the  same  footing,  it  is  unnecessary  to 
make  any  distinction  between  them  in  the  memorial, 

Mingay,  in  support  of  the  rule,  did  not  impeach  the  consider- 
ation, because  it  was  paid  in  notes,  but  said  that  it  had  been 
already  determined  that  it  is  necessary  to  state  the  notes  in  the 
memorial,  iu  order  that  the  Court  may  see  that  the  full  consi<* 
deration  has  been  really  paid.  Otherwise  some  of  the  notes 
may  be  payable  at  a  future  day,  and  no  allowance  made,  which 
would  leduce  the  supposed  consideration.  The  objection  is  that 
the  memorial  does  not  truly  describe  the  consideration,  as  the  act 
directs :  and  if  this  were  held  sufficient,  the  act  of  parliament 
may  be  easily  evaded. 

Lord  Ken  YON,  Ch.  J. — As  the  Annuity  Act  is  an  extremely 
remedial  law,  the  Court  ought  to  give  effect  to  every  word  of  it 
in  Older  to  meet  the  mischiefs  intended  to  be  remedied.  And 
by  giving  effect  to  every  word,  the  argument,  which  has  been 
urged  against  the  rule,  is  answered.  The  act  directs  that  in  the 
uicmorjal  the  consideration  or  considerations  shall  be  inserted : 
Now  I  do  not  know  what  meaning  the  latter  word  can  have 
unless  every  thing  which  forms  any  part  of  the  consideration 
was  to  be  particularly  specified.  1  agree  with  the  construction 
put  at  the  bar  that  money  is  mentioned  in  the  act  as  con- 
tradistinguished  from  goods,  and  so  far  notes  when  paid  are 
money  within  the  meaning  of  the  act :  but  still  the  dates, 
and  other  particulars,  of  those  notes  should  be  set  out ;  other- 
wise the  Court  cannot  see  whether  a  full  consideration  for  the 
annuity  was  or  was  not  given ;  for  if  they  were  payable  at  a  dis- 
tant 
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tant  time  and  no  allowance  made,  the  true  consideration  would 
not  appear  on  the  roemoria]. 

AsHHUKST,  J. — Of  the  same  opinion. 

BuLLER,  J. — I  think  this  point  has  been  already  determined. 
And  I  think  the  question  arose  soon  after  the  passing  of  the  An* 
nuity  Act ;  in  deciding  which  the  Court  had  regard  to  the  cases 
which  had  arisen  before  the  act  on  motions  to  set  aside  judg- 
ipents  on  bonds  and  warrants  of  attorney  to  secure  annuities,  oq 
account  of  usurious  considerations.  They  were  frequently  grant- 
ed in  consideration  of  notes  payable  at  a  distant  day,  which  were 
taken  as  ready  money,  and  therefore  it  was  a  species  of  usury ;  and 
in  such  cases  the  Court  set  the  annuities  aside.  Upon  that  act 
it  has  been  held  that  the  whole  consideration  must  be  set  out  in 
the  memorial ;  and  if  any  part  of  it  consist  in  notes,  they  must 
be  accurately  set  forth.  It  should  appear  that  those  identical 
notes  were  given  for  the  annuity ;  because,  in  case  they  are  not 
paid,  the  grantor  will  be  entitled  to  set  aside  the  annuity  under 
another  clause  of  the  act,  and  it  would  by  that  means  be  ascer- 
tained that  those  were  the  notes  given  for  the  annuity ;  and  if 
they  are  not  set  out,  the  burden  of  proof,  that  they  were  tlie  con- 
sideration of  the  annuity,  would  be  thrown  on  the  grantor,  which 
in  tnany  cases  might  be  difficult. 

CiRosE,  J. — Of  the  same  opinion. 

Rule  absolute. 


The  Court  rc- 
^iuedtognuit 
an  informatioii 
in  natare  of  a 
QUO  wtarmito, 
becaiue  the 
party  applying 
for  it  had 
agreed  not  to 
amorce  a  bye- 
law  npon  which 
he  now  ground- 
ed iiis  attempt 
to  impeach  tne 
defendanfs 
tiUe. 

[«  T.  R.  50S.] 


The  King  as^inst  Mortlock. 

THIS  was  a  rule  calling  on  the  defendant  to  shew  cause 
why  an  information  in  nature  of  a  quo  warranto  should 
not  be  filed  against  him  for  exercising  the  office  of  mayor  of 
Cambridge  in  1778.  The  objection  to  hi?  election  was  that  he 
was  proposed  and  elected  on  the  same  day,  contrary  to  a  bye-law 
made  in  1766;  which  requires  that  (he  mayor  should  be  elected 
on  a  day  subsequent  to  that  on  which  he  is  proposed.  Iii  an- 
swer it  was  said  that  the  relator  was  party  to  an  agreement  made 
by  the  corporation  not  to  enforce  that  bye-law,  and  that  if  the 
franchise  of  any  person  should  be  impeached  in  consequence  of 
it,  he  should  be  defended  at  the  public  expence.  But  in  sup- 
port of  the  application  it  was  observed  that  the  relator  was  not 
informed  of  the  legal  effect  of  the  bye-law  at  the  time  of  making 
the  agreement ;  he  was  then  only  apprised  of  the  fact  of  its  bav- 
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ing  passed :  but  it  has  b^nce(^)  been  determined  to  be  valid  and        '1789* 
binding.    And  R.  v.  Bond(Jb)  was  cited,  where  the  relator's  title        — — 
depended  on  the  same  question  as  the  defendant's,  and  where  the        agmmu 
party  had  been  elected  in  1776;  whereas  here  the  election  im-     Moetloc*. 
peached  was  two  years  subsequent  to  it. 

]/)rd  Kenyon,  Ch.  J. — It  is  absolutely  necessary  in  this  case 
to  express  precisely  the  ground  on  which  the  opinion  of  the 
Court  is  formed.  We  do  not  determine  this  on  the  ground  of 
the  length  of  time  which  was  elapsed  since  the  defendant's 
election,  but  .wholly  on  the  agreement,  which  distinguishes  this 
case  from  that  of  R.  v.  Bond.  And  on  that  ground  solely, 
namely,  that  the  party,  who  is  now  attempting  to  impeach  the 
defendant's  title,  concurred  in  an  act  by  which  some  of  the 
corporation  agreed  not  to  support  the  bye-law  in  1766.'  For 
\\'hich  reason  I.  think  the  Court  ought  to  express  their  disappro- 
bation of  the  application  by  discharging  the  rule  of  costs. 

Per  Curiam^  Rule  discharged  (c)  with  costs. 

Law,  in  support  of  the  rule. 

he  Blanc,  Serjt.  against  it. 

(a)  Atde,  Newling  v.  Frmuii,  189.  (6)  Ante,  2  vol.  767. 

(«)  Vid,  IL  V.  Staeey,  ante,  1  vol.  4. 


Green  against  Hearne.  S^ft^! 

THIS  was  an  actiou  on  a  bill  of  exchange  against  the  de«  Ifthedefend- 
fendant  as  acceptor;   and  the  declaration  stated  in   the  ^ed  uthcac- 
usual  form   that  he  did  accept,  S^c.     The  defendant  suffered  ccptorofabiU 
judgment  to  go  by  default  in  Hilary  1787 ;  and,  at  the  execution.  safferjoS^wnt 
of  the  writ  of  inquiry  in  the  last  vacation,  the  bill  of  ejtchange  by  defaoltThe 
was  produced,  but  it  did  not  appear  to  have  been  accepted ;  and  js  uable  to  that 
no  oih^r  evidence  was  produced.    The  jury  having  given  a  ver-  Jj"*"?**'  *"^ 
diet  to  the  amount  of  the  bill,  a  rule  was  obtained  at  the  begin-  thou^  the  bill 
ning  of  the  term  to  shew  cause  why  the  judgment,  and  the  writ  ^^'^'''^ 
of  mquiry  executed  thereon,  should  not  be  set  aside;  the  foiTmer  eating  the  writ 
on  an  affidavit  of  merits,  namely,  that  in  fact  the  defendant  had  necd^no?be 
not  accepted,  and  on  the  ground  of  negligence  in  the  defendant's  proved.   The 
attorney ;  the  latter,  for  insufficient  proof.  pa'dHTtte' 

Trorrer  now  shewed  cause ;  and  said,  as  (o  the  first  ground,  bill  is  to  see 
that  it  was  a  rule  that  the  party,  who  applies  to  set  aside  a  judg-  any  part  of  it 
roent,  must  apply  in  the  first  instance  ;  whereas  thi^  application  bu  beeo  paid. 

.  .  rs  Wils  1*55 

is  made  at  the  distance  of  two  years.     And  ia  answer  to  the  iB.^p'.d68.] 

second ; 
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1789*        second;  suffering  judgment  to  fp  by  default  is  an  admission  of 

aeceptance^  and  the  mere  production  of  the  bill  to  the  jury  was 

fMf^ifuf        sufficient. 

Hbarke,  Daunceyj  in  support  of  the  rule.     As  to  the  first ;  the  ap- 

plication was  made  in  the  first  instance,  because  the  writ  of  in- 
quiry was  only  executed  in  the  last  vacation.  And  as  to  tlic 
second ;  the  bare  production  of  the  bill  is  not  sufficient.  There 
are  several  cases  collected  in  a  note  on  Thelusson  v.  Fletcher  {a), 
in  all  which,  it  was  held  that  the  bill  must  be  produced  to  the 
jury.  Then  if  it  be  necessary  to  produce  the  bill,  it  is  equaily 
necessary  to  prove  it.  The  defendant,  by  suffering  judgment  to 
go  by  default,  does  not  admit  the  whole  cause  of  action  contained 
in  the  declaration;  he  .only  admits  that  he  is  liable  for  some- 
thing, the  amount  of  which  the  plaintiff  must  prove.  Otherwise, 
if  there  were  a  general  count  for  money  paid  to  a  greater  amount 
than  the  bill  of  exchange,  it  might  equally  be  said  to  be  an  ad- 
mission of  that  sum.  But  even  if  the  suffering  judgment  by 
default  be  an  admission  of  the  defendant's  hand- writing,  still  it 
should  appear  that  the  bill  produced  to  the  jury  is  the  same  as 
that  which  is  declared  on.  Whereas  there  was  a  material  vari- 
ance in  this  case ;  for  the  bill  produced  before  the  jury  had  no 
acceptance,  nor  was  that  defect  supplied  by  any  other  evidence. 

Lord  Ken  YON,  Ch.  J. — said,  as  to  the  first  ground,  that  the 
defendant  should  have  applied  sooner  to  set  aside  the  judgment. 
And,  with  respect  to  the  other  objection,  that  the  bill  produced 
did  not  correspond  with  that  declared  on,  he  observed  that  it 
might  have  been  accepted,  though  not  in  writing ;  and  that,  by 
suffering  judgment  to  go  by  default,  the  defendant  had  admitted 
the  cause  of  action  to  the  amount  of  the  bill. 

BuLLER,  J. — When  a  defendant  suffers  judgment  to  go  by  de- 
fault, he  admits  the  cause  of  action.  And  thus  far  an  action  on 
a  bill  of  exchange,  and  an  action  for  money  had  and  received,  are 
alike :  but  beyond  that  there  is  no  similarity.  For,  in  the  latter, 
the  defendant  only  admits  something  to  be  due ;  and,  as  the  de- 
mand is  uncertain,  the  plaintiff  must  prove  the  debt  before  the 
jury.  But,  in  the  former,  as  the  bill  of  exchange  is  set  out  on 
.  the  record^  the  defendant,  by  suffering  judgment  to  go  by  defatilr, 
admits  that  he  is  liable  to  the  amount  of  it :  here  then  the  de- 
fendant has  admitted  that  he  did  accept  the  particular  bill  of  ex- 
change set  out  in  the  declaration  ;  and  the  only  reason  for  pro- 

(a)  Daugl  302.  «.  8. 

ducing 
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ducing  it  to  the  jury  on  executing  the  writ  of  inquiry,  is  to  see        1789. 
whether  or  not  any  part  of  it  has  been  paid  (a). 

Rule  discharged. 

(<i)  Fid.  Bevis  v.  Lindtey,  t  Sir.  1149.    //.  Blac.  R.  {52. 


Greeit 

agaitui 

Hearhb. 


The  Corporation  of  Barnstable  against  Lathey.      s^turdaw. 

May  23cL 

THIS  was  an  action  brought  by  tlie  corporation  of  Barnstable  In  eh  actum 
against  the  defendant  for  certain  tolls;   in  which  the  de-  commtioa^ 
fendant  now  moved  to  inspect  all  public  deeds,  records,  charters,  ton  agtiatt  the 
and  writings,  belonging  to  the  corporation,  in  their  custody.  Court  on  Us  eih 

Rooke,  Serjt.  shewed  cause  in  the  first  instance,  and  contended  plication 
that  at  all  events  the  rule  could  not  be  made  absolute  to  the  full  ^inspectioR 
extent  of  it,  even  if  the  Court  would  grani  any  rule  for  inspec-  Sf  "h^***"**^ 
tion.     Thia  is  not  an  application  by  a  person  who  is  a  member  related  to  that 
of  the  corporation,  but  by  a  perfect  stranger;  and  the  nature  matter,  on  the 
o(  the  question  itself  does  not  affect  the  constitution  of  the  cor^  whichhewasto 
poration,  but  is  a  dry  question  of  right ;  and  therefore  the  same  f'JV'^R^/J^ 
rule  ought  to  prevail  in  this  ca&e  as  if  the  question  had  arisen 
between    two  individuals.      The   only  ground   on  which   thia 
Court  has  ever  granted  applications  of  this  sort  is,   because 
the  Court  of  Equity  would  have  granted  them  of  course :  but 
that  Court  nisver  gives  effect  to  such  applications  unless  the 
defendant  lays  before  them  some  ground  of  concealment  or 
fraud  by  the  corporation ;  and  even  then  they  would  not  grant 
an  indiscriminate  inspection,  but  it  would  be  confined  to  those 
parts  which  were  material  to  the  question.    There  are  casei 
which  import  that  in  a  case  like  the  present  the  Court  would 
not  grant  any  rule  at  all.     In  Cox  v.  Copping  (a),  which  was  an 
action  by  the  impropriator  of  tithes  against  the  parishioners,  the 
Court  would  not  permit  the  plaintiff  to  inspect  the  parish  books, 
because  he  claimed  in  a  distinct  interest  from  theirs ;  saying  that 
it  was  not  reasonable  that  the  books  should  be  produced  which 
would  shew  the  defendant's  evidence.     And  they  said  it  was 
not  like  the  cases  of  applications  by  corporators  or  copyholders, 
who  had  an  interest  in  the  respective  books  of  the  corporation  or 
manor.     Rex  v.  Bridgman  (&)  is  to  the  same  effect,  where  the 
matter  in  dispute  between  the  corporation  and  the  individual  is 
of  a  private  nature.     In  Crew^  q,  t,  v.  Saunders  (c),  the  Court 

(a)  5  Mod.  S95.  and  1  Ld.  Raynu  537.      (b)  2  Stra.  1203.       (c)  2  Stra.  1005. 

said 
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1789.        said  that  the  iospection  of  court-rblls  was  the  origin  of  motions 

"^^  of  this  sort,  but  then  it  was  confined  to  the  cases  of  persons  io- 

^tioDof        terested.     And  in  2  Stra.  \Z23,  the  Court  considered  that  only 

Barnstable   members  of  the  c^poration-kad  a  right  to  inspect  the  books,  and 

liJiTUEY.      that  not  generally,  but  only  those  which  were  necessary. 

Lawrence,  Serjt.  in  support  of  the  rule,  admitted  that  the 
rule  was  drawn  in  terms  too  large^  but  contended  that  it  mi^ht 
be  granted  as  to  such  deeds, -^c.  as  respected  the  question  oftoU* 
As  this  action  is  brought  by  the  corporation,  it  will  be  sufficient 
for  them  to  prove  a  sliort  usage  for  a  few  years  back,  to  take 
toll ;  the  right  to  which  the  defendant  has  no  means  of  dis* 
proving,  except  by  the  inspection  prayed  for,  from  whence  it 
may  appear  either  that  there  is  no  foundation  for  the  claim,  or 
that  the  corporation  is  not  entitled  to  receive  so  much.  Now  if 
they  are  in  possession  of  papers  which  negative  their  claim,  the 
auppression  of  them  is  a  fraud  on  the  defendant,  on  which 
ground  it  is  admitted  that  equity  would  grant* the  relief  sought 
for.  And  (his  is  not  like  a  dispute  of  right  between  tWo  in- 
dividuals, because  from  the  very  nature  of  the  thing  all  the 
evidence  respecting  this  right,  if  it  exist,  must  be  in  the  hands 
of  the  corporation.  In  the  case  of  the  Mayor  of  Lynn  v. 
Denton  (a),  the  Court  granted  an  application  for  inspection  of 
the  corporation-books,  made  by  a  person  who  was  not  a  freeman, 
upon  an  occasion  similar  to  the  present.  And  they  said  the 
rule  was  so  clearly  established  that  they  would  not  permit  the 
counsel  to  discuss  it.  A  like  rule  was  made  in  the  case  of 
Jones  y.  Jirotherton^  Easter  J  771,  where  the  corporation  of 
Gloucester  had  seized  cattle  for  toll ;  and  a  similar  one  from  Bris^ 
tol,  in  the  case  of  Lewis  v.  Sir  John  Durbin,  mayor  of  that  cor- 
poration. It  appears  from  ^  f^ez,  620.  that,  in  a  case  like  the 
present,  the  Court  of  Chancery  would  grant  inspection;  and 
since  Lord  liardwicke's  time,  the  Courts  of  Law  have  adopted 
the  same  rule,  saying  that  they  would  grant  an  inspection  in  all 
cases  where  a  Court  of  Equity  would. 

The  Court  doubted  how  any  rule  of  this  sort  could  be  served 
upon  the  corporation,  as  such,  which  were  the  terms  of  the  pre- 
sent rule ;  but  they  asked  the  defendant's  counsel  whether  he 
would  be  content  to  take  a  rule  upon  the  town^clerk  to  give  on 
oath  an  inspection  of  all  such  parts  of  the  deeds,  S^c.  as  respected 
the  question  of  toll ;  to  which  the  defendant's  counsel  assenting, 
a  rule  was  granted  absolute  in  the  first  instance  (6). 

(a)  Ante,  %  vol.  689.  (6)  Fx.  U,  BUk.  Rep.  eil. 

But 
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But  a  few  days  afterwards  Rooke,  Serjt.  objected  that  the  town-         i  'jqq^ 

'^lerk  ought  not  to'  be  obliged  to  give  the  required  inspectioQ        • 

on  oath,  since  not  even  the  Court  of  Chancery  would  have  com-    The  Corpora- 
pelled  that,  because  the  application  was  against  the  corporation    Baunstablc 
itself.   And  that  at  all  events  his  reasonable  expences  for  attend-      Ij^h'^ 
ance  and  trouble  ought  to  be  defraj^ed ;  the  latter  of  which  the 
Court  assented  to  immediately ;  but,  as  to  the  oath  required,  they 
said  they  had  endeavoured  to  frame  their  rule  as  nearly  as  possi- 
ble to  what  the  Court  of  Chancery  would  have  done  under  the 
like  circumstances.     Now  that  Court  would  have  required  the 
several  individuals  of  the  corporation  who  had  any  knowledge  of 
the  subject  to  make  answer  on  oath.     Therefore  that  part  of  the 
rule  remained  as  before  (a). 

(a)  A  similar  motion  was  made  in  tliis  cause  on  the  last  day  of  the  last  term,  ' 
but  the  Coort,  widiinji:,  as  the  gromids  of  the  decision  in  the  Mayor,  6cc,  ofLymn 
V.  Denton  were  doubted,  to  take  time  to  consider  of  it,  in  order  that  the  role 
might  be  certain  in  future ;  but  the  plaintifb  having  given  notice  of  trial  for  the 
Spring  Assizes,  which  would  happen  before  the  result  of  the  Court's  conference 
could  be  known,  no  rule  was  then  made ;  and  afterwards  the  notice  of  trial  wa« 
coimtermanded.    Vide  R,  v.  Babb,  post,  579* 


Waterfall  against  Glode.  S^TSl 

ON  a  motion  to  set  aside  the  interlocutory  judgment  in  this  if  defendant, 
cause  for  irregularity,  it  appeared  that  the  defendant  being  ^^  under  aa 
under  an  order  to  plead  issuably  had  pleaded  several  pleas^  all  of  iMuably.^lead 

which  were  issuable,  except  one,  on  which  the  plaintiff  signed  •cveral pleas 
•    J  ..        r  *     r         1  TU"  one  of  which  IS 

judgment  as  for  want  of  a  plea,     i  his  not  iMuable, 

Shepherd  contended  was  irregular,  because  that  one  plea,  which  ^®  ^^^^j. 
was  not  issuable,  might  be  copsidered  as  a  nullity,  and  the  others  mentasfor 
were  a  sufficient  compliance  with  the  order.  SonLh^tb/^* 

Palmer,  contra,  insisted  that  the  one  plea,  which  was  pleaded  others  are 
in  disobedience  to  the  order,  vitiated  all  the  others.    And  that  """aJ^^P'^M. 
it  had  been  repeatedly  determined  in  such  cases  that  the  plaintiff  l       ^       -^ 
might  sign  judgment  as  for  want  of  a  plea.     And  • 

The  Court  being  of  this  opinion, 

Discharged  the  rule. 
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1789. 


SfUurdaij^ 
Mny  2Sd. 

In  an  action  for 
a  Trbel,  the 
Ck>urt.will 
change  the 
¥eBue  into  a 
coomty  in 
whichit  was 
both  written 
and  published. 


Freeman  against  Nor r is. 

'M/f AN  LEY  moved  to  change  the  venue  in  this  cause^  which 
was  for  a  libel  contained  in  a  letter  written  in  one  place 
and  sent  to  another,  both  in  the  same  county,  ^nd  he  observed 
that  this  did  not  fall  within  the  reason  why  the  Court  had  re- 
fused to  change  the  vetnte  in  cases  where  the  libel  was  published 
in  a  provincial  newspaper  (a),  because  it  was  circulated  in  sere- 
nz/ counties,  or  in  a  letter  written  in  one  county  and  sent  into 
another  {b) ;  for  here  the  whole  publication  was  confined  to  one 
county,  in  \^hich  alone  the  cause  of  action  arose. 
The  Court,  after  a  little  consideration, 

Granted  the  rule  (c). 

(o)  Vid4  Pinkney  v.  Colliwi,  anie^  1  vol.  571. 

(6)  Vide  CliMold  ▼.  Cli8$old,  ante^  1  vol  647.  (c)  Pest,  MetcaJffey.  Mm-khmny  652. 


StUurdayf 
May  23d. 

It  is  not  Dcces- 
sary  in  penal 
actions  to  five 
notice,  to  ue 
d^endanthim- 
«c(^  to  produce 
papers,  Ifc. 
Notico  to  his 
«ifent  or 
tUtarmyn 
fofficieot. 


Gates  qui  tam^  against  Winter. 

■ 

THIS  was  an  action  to  recover  a  penalty  on  the  post  horse 
act  (a) ;  and  the  declaration  alleged  that  the  defendant  was 
licensed  (6)  by  the  act  to  let  horses  to  hire.  At  the  trial  before 
Gould,  J,  at  the  last  ^iauis^on^  assizes,  the  plaintiff  proved  a  notice 
to  the  defendants  attorney  Xo  produce  the  licence :  but  the  defend- 
ant's counsel  objected  that,  as  this  was  a  popular  action,  it  roust 
be  considered  as  a  criminal  prosecution,  in  which  cases  it  is  ne- 
cessary to  give  notice  to  the  defendant  himself  to  produce  papers, 
^c.  And  the  learned  Judge,  being  of  this  opinion,  nonsuited 
the  plaintiff. 

Erskine,  on  a  former  day,  obtained  a  rule  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside,  and  a  new  trial  granted ; 
which 

The  Court  on  this  day  made  absolute  (without  hearing  any  ar- 
gument) on  the  authority  of  I'he  Attorney  General  v.  Le  Mer^ 
chant  (c),  in  which  this  very  point  was  expressly  decided. 

Rule  absolute. 


(a)  25  Geo.  3.  c.  51. 


(b)  Sect,  4. 


(c)  Ante  J  2  %ol.  203, «. 
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Harris  against  Mantle.  Friday, 

°  JkMijrth. 

THIS  was  an  action  of  covenant ;  and  the  breach  aBsigned  was  If  the  breach 
*'  that  the  defendant  had  not  since  the  said  25th  t)f  March  ?[«  covenant 
''  used  the  demised  ptemiseSi  or  any  part  thereof,  m  a  good  and  hus-  thns ;  *•  that  the 
"  bandhle  manner,  hat  on  the  contrary  thereof  had  committed,  non"^"ftJ^ 
*'  permitted,  and  suffered  to  be  made,  done,  and  committed  in  and  in  an  hi»- 
**  upon   the  said  demised  premises  great  waste,  spoil,  and  de-  ner  bmiaaiSkt 
*^  struction."    The  defendant  pleaded,  '^  that  he  had  not  com*  contrvyhat 
*^  mitted,  ^c.  any  waste,  spoil,  or  destruction,  upon  the  said  pre-  waste,**  the 
*'  mises,  but  used  the  same  in  a  good  and  husbandlike  manner,''  plaiatiircamicFt 
&ic.  on  which  issue  was  taken.     At  the  trial  at  the  last  Wof-  of  the  defend- 
ces/er  assizes,  before  Heathy  J.  evidence  was  offered  to  shew  that  *<>***  ?»°g  ^^ 
the  defendant  had  not  managed  the  farm  in  an  husbandlike  man-  hnsbandlike 
ner;  for  that  he  had  not  sown  any  clover  or  turnips  on  a  certain  yo*notamoi^i 
proportion  of  the  farm,  according  to  the  course  of  husbandry  in  tofMM<«. 
that  country :  but  the  learned  Judge,  being  of  opinion  that  as  the 
lease  was  not  expired  this  was  not  spoil  or  destruction^  and  that 
upon  this  issue  it  was  not  competent  to  the  plaintiff  to  prove  that 
the  farm  was  used  in  -an  unhusbandlike  manner,  non-suited  the 
plaintiff. 

Caldecott  in  the  last  term  obtained  a  rule  to  shew  cause  why 
the  non-^uit  should  not  be  set  aside,  and  a  new  trial  granted ;  but 
on  tbb  day^  without  hearbg  any  argument, 

X  2  BuhhUMp 
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1789. 

Harris 
Mantle. 


BuLLERy  J. — said,  that  although,  on  the  former  words  of  the 
breach,  the  evidence  would  have  been  admissible,  yet  as  the  plain^i- 
tifF  had  in  the  subsequent  part  of  it  narrowed  it  to  waste,  spoil, 
and  destruction,  it  was  not  competent  to  him  to  give  evidence  of 
any  other  particulars  which  did  not  come  within  the  meaning  of 
those  words. 

And  the  rest  of  the  Court  being  of  that  opinion, 

The  rule  was  discharged  (a). 

(a)  Ftd.  Fo9ter  v.  Pierson,  poai,  4  vol.  617. 


Saturday^ 

Jum  i3tii. 

In  covenant 
for  rent  upon 
a  lease  by  ^.  to 
to  B.  the  point 
in  issue  was 
vrliether  C. 
(whose  title 
boUi  admitted) 
demised  first 
to  A.  or  to 
another  per- 
son, C.  is  a 
competent  wit- 
jiess  to  prove 
the  point  in 
issue ;  for  the 
verdict  cannot 
be  given  in 
evidoice  in 
9Sky  action 
which  may  aA 
terwardsbe 
brought  either 
by  or  against 
him. 

[7T.R.60. 

4  East,  182.] 


Bell  against  Harwood. 

COVENANT  for  rent  on  an  indenture  of  demise  of  the 
Lea  Field  dated  14th  April  1 788  from  the  plaintiff  to  the 
defendant  from  the  5th  April  instant  for  a  year.  Plea,  that  fTtV* 
Ham  Moore,  clerk,  stipendiary  curate  of  Grindall,  was  seised  in  fee 
in  right  of  his  church  of  an  undivided  moiety  of  the  close,  and 
that,  before  the  demise  to  the  defendant^  he  demised  that  moiety 
to  Robinson  from  the  5th  April  1788,  for  a  year,  and  so  from  year 
to  year:  the  like,  as  to  the  other  moiety,  by  Francis  Lundy,  clerk, 
stipendiary  curate  of  Bridlington ;  by  virtue  of  which  demises 
Robinson,  before  the  demise  of  the  defendant,  entered,  and  has 
since  kept  the  possession.  The  replication  admitted  the  seisin  in  fee, 
but  stated  that,  before  those  demises  W.  Moore  zn^  F,  Lundy  de* 
luised  their  respective  moieties  to  the  plaintiff,  both  which  demises 
were  continuing  when  the  rent  accrued ;  on  which  issues  were 
taken.  On  ihe  trial  at  the  last  York  assizes  strong  evidence  was 
given  by  the  plaintiff  to  shew  that  the  prior  demise  was  to  him ;  to 
disprove  which  the  defendant  proposed  to  call  Lundy :  but  on  an 
objection  taken  to  his  competency  on  the  ground  of  interest,  he 
was  rejected  by  fVilson,  J .  and  the  plaintiff  obtained  a  verdict. 

A  rule  was  obtained  in  the  last  term  to  shew  cause  why  a  new 
trial  should  not  be  granted,  for  the  purpose  of  letting  in  Lundy^s 
testimony,  on  an  affidavit  which  stated  that  he  was  called  to  prove 
the  demise  of  JHoore's  moiety  as  well  as  his  own ;  against  which 

Law  and  Chambre  now  shewed  cause,  (observing  that  when 
the  witness  was  offered  at  the  trial  nothing  was  said  respect* 
ing  his  being  called  to  prove  the  demise  of  Moore^s  moiety,)  and 
contending  that  as  to  his  own  moiety  he  was  interested  in  the 
event  of  the  suit,  and  that  the  verdict  in  this  cause  might  be  given 
in  evidence  in  a  subsequent  action  to  be  brought  by  him ;  for, 
if  he  were  to  bring  an  action  against  the  present  plaintiff  for 

slandering 
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slandering  his  title,  this  record  would  be  good  evidence  of  that 

fact.    It  would  be  no  objection  to  the  admission  of  this  evidence 

in  such  an  action  that  this  is  a  record  inter  alios;  because  it  was        agninst 

ruled  by  //oft,  Ch.  J.  (a)  that  where  a  verdict  has  been  given  in     Harwood. 

an  action  by  a  carrier  for  goods  delivered  to  him  to  be  carried,  it 

is  good  evidence  in  an  action  by  the  owner  against  the  carrier  for 

the  same  goods.     If  an  ejectment  had  been  brought  by  Robinson 

against  the  present  plaintiff,  Lundy  would  clearly  not  have  been 

a  competent  witness,  because  the  verdict  in  that  action  might 

have  changed  the  possession. 

Cockell,  Serjt.  and  Holroyd^  in  support  of  the  rule,  said  that 
even  in  the  case  of  an  ejectment  it  might  have  been  a  doubt 
whether  Lundy  was  not  a  good  witness,  because. all  the  parties 
claimed  under  him,  and  therefore  the  possession  of  either 
of  them  would  have  been  his  possession;  which  w*as  held  to  be  a 
sufficient  answer  to  an  objection  of  this  sort  in  the  case  of 
fox  V.  Swann  (6).  And  in  R.  v.  The  Inhabitants  of  fVood" 
lands  (c)  a  landlord  was  held  a  competent  witness  to  prove  the 
terms  of  bis  own  letting.  But  even  supposing  that  Lundy  would 
not  have  been  a  good  witness  in  an  ejectment,  yet  that  is  different 
from  the  present  case,  because  this  verdict  cannot  operate  so  as  to 
change  the  possession  from  one  to  another.  Besides  (as  it  appears 
from  an  affidavit  now  filed)  Lundy  was  called  not  only  to  prove 
the  letting  of  his  own  moiety,  but  the  demise  of  Moore*$  ^  his> 
agent,  to  prove  which  he  was  clearly  a  competent  witness. 

Ashhurst,  J.  (d). — If  the  witness  had  been  called  to  prove 
the  demise  of  Moore  s  moiety,  to  be  sure  no  objection  could  have 
been  made  to  his  admissibility.  But  even  if  he  were  also  called  to 
prove  his  oUn  demise,  it  does  not  occur  to  me  that  he  was  in- 
competent for  that  purpose,  for  it  does  not  appear  that  he  had 
any  interest  in  it :  and  it  seems  to  me  a  matter  of  indifference  to 
him  whether  he  had  one  person  or  the  other  for  his  tenant.  This 
verdict  could  not  be  given  in  evidence  in  any  future  action  to  be 
brought  cither  by  or  against  this  witness,  because  it  would  be  a 
record  between  other  parties.  Therefore  1  think  he  was  a 
competent  witness,  and  ought  to  have  been  received. 

BuLLEK,  J.— I  am  very  loth  to  grant  a  new  trial  in  this  case; 
because,  if  I  had  tried  the  cause  I  should  not  have  been  inclined 
to  give  much  credit  to  Lundy^s  testimony  after  hearing  the 

(«)  Bull.  N.  P.  243.         (6)  sty.  48J.        (c)  Ante,  1  vol.  26J.  ».  («). 
(d)  Ld.  Kenyan,  Cli.  J.  was  sitting  at  GuUdhall, 
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evidence  which  was  given  on  behalf  of  the  plaintiff;  for  at  all 
events  he  came  with  a  very  (lad  grace.  Therefore  it  is  with 
reluctance  that  I  consent  to  grant  a  new  trial;  but  I  think 
we  are  bound  by  law  to  do  so.  The  witness  evidently  wished 
to  prefer  one  tenant  to  another;  which  inclination  goes  strongly 
to  his  credit :  but  it  does  not  to  his  competency ^  because  this  ver- 
dict could  not  be  given  in  evidence  in  any  action  to  be  brought 
by  or  against  him.  With  respect  to  the  case  cited  from  Sij/Ui, 
I  think  the  question  there  made  must  depend  on  circumstances ; 
for  if  the  terms  had  been  granted  without  reserving  rent,  the 
landlord  would  have  no  interest  in  preferring  one  tenant  to  ano- 
ther: but  if  two  persons  are  contending  for  the  possession,  who 
are  to  pay  rent  in  different  rights,  there  the  landlord  could  not  be 
admitted  a  witness  in  the  ejectment.  Here  therefore  if  an  eject- 
ment had  been  brought  by  Robimon  against  the  present  plaintiff, 
I  agree  that  Lundy^ould  not  have  been  examined  as  a  witness  to 
prove  the  demise.  But  I  am  of  opinion  that  in  this  action  he  was 
a  competent  witness,  and  ought  to  have  been  received. 
GjdosE,  J. — Of  the  same  opinion. 

Rule  absolute. 


Monday^ 
June  I5tb. 


The  King  against  John  Newling. 

Conrt  will     A  ^  information  in  the  nature  of.  (juo  rearranto  was  moved 
raseprtmt  JTY.  for  asainst  the  defendant  in  the  course  of  last  Term  to 


ill  ito 

in  tlie  uatiire  of  shew  by  what  authority  he  claimed  to  be  mayor  of  the  borough 
a  (pto  warranto  ©f  Cambridge  from  Michaelmas  1 776  to  Michaelmas  1 777-  This 
quiet  posses-  ^^s  grounded  on  the  affidavit  of  Stanner^  a  common  councilman 
sion.  Applica-  of  the  borough  ;  in  which  he  stated  that  by  the  constitution  of 

nons  in&uc  ^     '  i/  . 

within  that  the  borough  the  mayor  elected  should  be  sworn  in  on  Michael-' 
time  may  be  re-  f^iQ^^ay  before  the  mayor  for  the  preceding  year,  or  his  deputy 


cular  circum 
stances.    The 
court  would 
not  let  the  in- 
formation go 
against  one 


lawfully  appointed.  That  though  the  defendant  was  legally 
elected  on  tith  August  1776,  neither  Weales  the  then  mayor,  nor 
any  deputy  by  him  lawfully  appointed,  was  present  at  such  meet- 
ing ;  but  on  the  contrary  he  was  sworn  in  before  IVhiltered,  one 
vTbo  had  served  of  the  aldermen  of  the  said  borough,  who  was  not  as  the  deponent 
nia\i»r  12  years  believed  the  deputy  mayor  of  Weales  at  the  time  of  such  sweariug 
before,  when      jmQ  office.    The  ride  was  made  absolute  in  the  same  term,  no 

the  nik  to 

shew  cansc  was  obtained  upon  an  affidavit  that  the  relator  did  tLi}\.JbtUeve  he  had  been  duly  sworn 
in,  and  the  rule  was  opposed  by  an  affidavit,  which  did  not  expressly  allege  that  he  had  been  duly 
swom^  but  9tated  that  he  ttppemred  by  the  corporatum  books  to  have  beenawom  in, 

cause 
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cause  being  shewn.  But  a  few  days  afterwards  an  application  was         1789. 

made  on  behalf  of  certain  of  the  corporators,  who  claimed  de-      _^  ' 

•  I  •       ^r      ..  .  1  •        I        I  The  KiK'o 

rivative  titles  under  Newluigf  to  open  the  rule  again,  that  they        ofco-.^t 

might  be  permitted  to  shew  cause  against  the  information,  un-  Nkwliiio. 
der taking,  in  case  it  should  be  granted,  to  appear  and  defend  for 
Nezcliug,  and  to  indemnify  him  from  any  expence.  Their  aflS- 
davit  stared  that  it  appeared  in  the  books  Of  the  corporation  that 
on  Michaelmas-day  1776  the  defendant  took  the  oath  of  mayor 
in  common-hall  before  fF/iiiiered,  who  in  the  said  entry  is  called 
deputy  mayor,  and  who  was  suiior  aldernuin  of  the  said  borough. 
That  it  also  appeared  by  the  books  of  the  corporation  that  the 
defendant  on  l6th  Augntt  1777,  being  a  grand  common  day, 
Cook  again  in  common-hall  the  oath  of  mayor  before  IVeales, 
since  deceased,  the  mayor  immediately  preceding,  H'cales  not  ap- 
pearing to  have  been  present  in  common-hall  on  Michaelmas* 
day  1776  when  the  defendant  took  the  oath  of  office.  That  the 
defendant  presided  at  the  subsequent  election  of  mayor.  They 
also  stated  their  reasons  for  supposing  that  the  defendant  would 
not  make  an  effectual  defence,  by  which  their  derivative  titles 
would  be  affected. 

Blller,  J. — on  that  occasion  alluding  to  the  length  of  tiiDe 
which  had  elapsed,  which  he  threw  out  for  future  coqsideration 
when  the  case  should  come  on  again,  cited  the  two  following 
cases  from  MSS.  notes. 

"  The  King  v.  Pike  and  Prideaux,  Trin.  10  Geo.  ].{a).  The 
defendants  had  been  in  quiet  possession  of  the  offices  of  capital 
burgesses  for  14  years;  and  upon  a  motion  for  an  information 
in  nature  of  a  quo  warranto  against  them,  per  tot  am  Curiam 
it  was  denied  :  and  they  held  this  long  quiet  possession  such  an 
evidence  of  tlie  right  that  they  would  not  bring  it  into  a  dis- 
pute. fVearg,  Solicitor  General,  made  the  motion,  and  cited 
the  case  of  The  King  against  Johns;  and  said  that  an  information 
was  granted  in  that  case  against  Johns  after  ^0  yeais  possession. 
But,  per  Curiam,  the  reason  of  granting  the  information  in  that 
case  was  because  it  appeared  that  Johns  had  continued  and  sup- 
ported his  possession  so  long  by  fraud  and  tricks ;  but  this  is 
otherwise :  here  hath  been  a  quiet  possession  for  14  years,  and 
not  disputed  till  very  lately.'' 

«  The  King  v.  The  Mayor  of  Heliestone,  Hil.  12  Geo.  1.  The 
defendant  was  elected  alderman  8  years  ago,  and  an  entry  was 
made  in  the  books  of  the  corporation  that  he  had  taken  the 

(a)  Vi44mU,\tQl.^n, 

X  4  oaths 
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an  affidavit  of  the  town-clerk  who  then  officiated,  that  iu  fact  he 

^iguinat        ^^^  never  taken  siich  oaths,   an  information  was  moved  for 
Newlxng.     against  him  in  nature  of  a  quo  warranto.     But  this  not  being  a 
recent  complaint,  the  Court  refused  to  do  any  thing  in  it." 

Le  Blanc,  Serjt.  shewed  cause  on  this  day  against  the  enlarged 
rule  for  the  information  :  but  after  he  had  stated  that  part  of  the 
siffidavity  made  by  Mortlock  and  the  other  corporators,  who  were 
concerned  in  defending  the  derivative  titles,  which  set  forth  the 
entry  in  the  corporation  books  of  Newling^s  having  taken  the  oaths 
before  the  deputy  mayor,  the  Court  desired  to  hear  what  could 
be  urged  by  the  other  side. 

Law  and  East,  in  support  of  the  original  rule  for  an  information^^ 
(after  offering  an  additional  affidavit  to  shew  that  an  interpolation 
had  been  made  in  the  corporation  books  for  this  purpose,  which 
the  Court  would  not  receive,)  contended  that  the  affidavit  in  an^ 
swer  tended  to  confirm  than  disprove  the  grounds  of  the  applica- 
tion. It  was  only  stated  that  it  appeared  by  the  corporation  books 
that  the  oath  was  administered  to  the  defendant  before  Whittered^ 
who  in  the  entry  in  the  corporation  book  was  called  deputy  mayor ; 
but  the  deponents  do  not  swear  that  they  believe  the  fact  to  be 
so ;  and  although  that  fact  is  within  the  knowledge  of  many 
persons  now  living,  yet  none  of  them  have  been  called  upon„ 
not  even  iVezr////g  himself,  whose  affidavit  the  now  defendants 
rnight  have  required,  though  the  relator  could  not.  And  if 
th^t  sort  of  swearing  were  a  sufficient  answer  to  an  application 
of  this,  kind,  every  species  of  irregularity  in  the  mode  of  con- 
ducting corporate  elections  might  b^  cured  by  fabricating  an  ex 
post  facto  entry,  as  was  the  case  here ;  and  then  stating  that 
as  proof  of  the  regularity  of  the  proceedings  in  order  to  pre- 
clude further  investigation.  Besides,  it  is  manifest  from  the 
subsequent  entry  that  the  parties  themselves  who  were  present 
at  the  first  swearing  in  were  conscious  of  the  irregularity  of 
it ;  otherwise  they  would  never  have  thought  it  necessary  to 
have  recourse  to  a  second.  And  it  cannot  be  pretended  that  the 
administering  of  the  oath  just  as  the  mayor  was  going  out  of 
office  could  have  any  retrospect,  so  as  to  validate  his  mayoralty, 
if  his  admission  were  originally  irregular.  The  case  of  T/ie 
King  v.  Nance,  Trin.  14  ^'  15  Geo.  2.  is  decisive  upon  that 
point,  where  it  was  objected  to  the  swearing  in  of  a  mayor  that 
it  had  not  been  done  on  the  prescriptive  day,  which  was  an- 
swered by  saying  that  it  was  an  election  under  the  statute  1  ]  Geo,  1 . 
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e.  4.  and  Ld.  Ch.  J.  Lce^  in  delivering  the  judgment  of  tlie  1789. 
Court  said  that  the  day  of  swearing  in,  in  that  case,  was  not  ' 
material,  if  he  was  sworn  before  his  admission.  Then  as  to  the  <^auut^ 
number  of  derivative  titles  which  may  be  affected ;  that  has  I^ewlimc 
never  been  held  to  be  an  answer  to  an  application  of  this  kind, 
unless  the  party  opposing  it  goes  a  sfep  further,  and  shews  that 
the  existence  of  the  corporation  would  be  thereby  endangered. 
Besides  which  it  is  an  answer  in  this  case  to  say  that  many,  if  not 
most,  of  those  derivative  titles  are  now  in  a  course  of  being  im- 
peached in  consequence  of  the  Court's  having  granted  an  inform- 
ation in  Michaelmas  Term  last  against  Bond  (a),  whose  mayor- 
alty in  this  borough  succeeded  next  but  one  to  the  defendant's* 
In  respect  to  the  time  which  has  elapsed  in  thb  case  it  was  so- 
lemnly decided  in  the  IVinchelsea  causes  (6),  and  in  all  the  subse- 
quent  cases  since  that  time,  that  no  length  of  time  short  of  20 
years  was  in  itself  an  objection  to  an  information  being  granted  : 
the  Court  have  indeed  refused  it  under  other  circumstances, 
none  of  which  occur  in  the  present  case.  But  without  having 
recourse  to  all  those  authorities  it  will  be  sufficient  to  observe 
in  this  case  that  the  rule  was  expressly  recognized  in  the  case  of 
The  King  and  Bond  above  mentioned,  where  the  length  of  time 
was  precisely  the  same  as  here,  and  whefe  the  information  was 
granted.  That  was  an  application  at  the  suit  of  the  adverse 
party  to  the  present  relator,  who  therefore  does  aot  appear  to 
be  the  first  aggressor  \  a  circumstance  which  was  adverted  to  by 
the  Court  in  the  case  of  The  King  v.  Binsted^c),  as  a  ground  for 
granting  the  information.  Now  if  there  is  even  a  doubt  raised 
•  in  the  Court  of  the  truth  of  the  fact  of  swearing  in  before  the 
proper  person,  that  is  sufficient  to  let  the  information  go,  sup* 
posing  the  application  to  be  made  in  time;  and  is  a  strong  rea« 
son  against  shortening  that  time  that  it  would  hold  out  encou- 
ragement to  make  experiments  and  innovations  in  the  constitu-. 
tions  of  corporations  to  answer  particular  purposes^ 

Lord  Ken  YON,  Qh,  J. — In  determining  questions  of  this  kind, 
we  cannot  inquire  into  the  relative  situations  of  the  different  par« 
ties  in  the  corporations ;  we  only  know  the  parties  who  are  brought 
before  the  Court ;  and  the  decision  of  each  case  must  depend  on 
the  circumstances  which  are  disclosed  in  it  by  the  different  affi- 
davits. With  respect  to  one  of  the  arguments  relative  to  our  not 
being  precluded  from  interfering  on  account  of  the  length  o( 

(a)  ^9/f ,  2  vol.  767.  (6)  4  Birr.  1962. 2024-  (c)  Conp.  77. 

time 
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time  which  has  elapsed  since  the  defendant's  election ;  I 
member  when  the  Court  laid  down  the  rule  of  lin-iitation  of 
twenty  years,  it  was  understood  in  fVesttnimler-Hall  to  be  laid 
down  as  a  general  rule ;  beyond  which  time  the  Court  never 
would  grant  an  information  in  nature  of  a  quo  warranto  under 
any  circumstances :  and  that  was  considered  as  abridging  the 
time  of  filing  such  informations,  not  of  enlarging  it.  But  at 
the  same  time,  the  Court  said  that  within  the  time  of  twenty 
years  informations  might  be  refused  on  particular  circumstauces. 
The  rule  therefore  is  that  no  combination  of  circumstances  shall 
induce  the  Court  to  grant  quo  warranto  informations  after  twenty 
years  quiet  possession ;  and  ail  other  cases  must  depend  on  their 
own  particular  circumstances.  Tlie  ground  on  which  my  opinion 
proceeds  in  the  present  case  is  the  evidence  of  the  fact  on  which 
the  application  is  made.  There  is  no  doubt  but  that  the  de* 
fendant  should  have  been  duly  sworn  in  order  to  constitute  him 
a  legal  officer;  and  that  a  retrospective  swearing  is  not  sufficient. 
But  here  the  affidavit,  on  which  the  application  is  made,  only 
states  that  the  party  believes  that  the  defendant  was  not  sworn  in  : 
Now,  on  the  trial  of  this  issue,  if  it  appeared  that  the  defendant 
had  executed  his  office  for  a  year,  the  jury  would  be  directed  to 
find  for  him  without  any  other  evidence  ;  and  by  producing  the 
corporation  books  the  matter  would  be  put  out  of  all  doubt. 
The  additional  affidavit  which  is  now  offered  cannot  be  attended 
to ;  for  though  by  the  rules  of  the  Court  an  affidavit  may  be 
received  in  support  of  the  facts  already  alleged,  yet  new  matter 
cannot  be  introduced  to  support  the  original  rule.  Therefore  on 
the  ground  of  the  fact's  being  impeached  in  this  slight  way,  we 
ought  not  to  permit  the  defendant's  title  to  be  questioned  after 
twelve  years  enjoyment. 

AsHHURST,  J. — This  is  certainly  a  stale  application,  since  it 
is  not  made  till  twelve  years  after  the  time  of  serving  the  office. 
Notwithstanding  which  we  might  interfere  if  proper  grounds 
were  laid  before  us.  But  the  application  on  the  part  of  the  re- 
lator is  certainly  a  very  slender  one :  It  is  made  on  an  affidavit, 
which  goes  only  on  belief;  in  answer  to  which  there  is  an  entry 
in  the  corporation  books  that  the  defendant  was  regularly  sworn 
in.  And  we  cannot  suppose  that  there  is  any  interpolation  in 
the  books  to  answer  so  improper  a  purpose ;  neither  can  we  re- 
ceive the  additional  affidavit  in  support  of  the  original  motion. 


BULLER, 
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BuLLEB,  J. — No  rule  was  ever  couched  in  clearer  terms  than 
tiiat  in  (he  JVivchehea  cases^  and  yet  no  rule  has  been  so  fre- 
quently attacked.  Lord  Mansfield  has  repeatedly  said^  that  the 
meaning  of  the  rule  was  this;  that^  let  the  case  be  what  it  might, 
if  twenty  years  have  elapsed  the  relator  shall  not  be  permitted  to 
make  any  application  whatever.  But  we  all  remember  a  variety 
of  cases  from  that  time  to  the  present  in  which  the  Court  has 
refused  to  grant  guo  Xffarranio  informations  within  that  time ;  aa 
where  it  appears  that  the  relator  might  have  come  sooner,  or 
where  a  judgment  against  a  defendant  would  tend  to  a  dissolution 
of  the  corporation.  The  case  of  The  King  v.  The  Mayor  of 
Helleslone  is  stronger  than  the  present:  for  there  was  uposiiive 
affidavit  by  the  town-clerk  that  the  defendant  had  not  taken  the 
oaths,  whereas  here  the  affidavit  only  goes  to  belief;  and  there 
there  was  entry  in  the  corporation  books  to  the  same  effect  aa 
the  present :  but  notwithstanding  this,  '*  it  not  being  a  recent 
complaint,  the  Court  would  not  do  any  thing  in  it.'* 

Grose  J. — It  is  a  clear  rule  that  beyond  ^0  years  no  applica- 
tion whatever  for  an  information  in  nature  oC^a  quo  warrafUo  shall 
be  made.  And  the  next  rule  is,  that  within  that  time  the  relator 
must  apply  on  such  grounds  as  leave  no  room  to  doubt  them. 
Here  the  objection  is,  that  the  defendant  was  not  sworn  ^itber 
before  the  mayor  or  deputy  mayor  :  if  that  fact  be  true,  it  must 
have  been  notorious  at  the  time  of  the  swearing  :  but  nobody 
has  interfered  till  12  years  have  elapsed.  And  now  at  this  di- 
stance of  time  the  party  applying  swears  that  he  believes  that  the 
defendant  was  not  sworn  in :  but  on  looking  into  the  corpora- 
tion books,  it  appears  that  he  was  sworn  in  before  the  deputy 
mayor.  Therefore  I.  see  no  reason  to  doubt  of  the  fact  of  his 
having  been  sworn  in. 
^  Rule  discharged* 


1789. 

The  Kino 

agaiut 
Nbwluio. 


V£Lthasi:n  against  Ormsley.  TueUatf, 

THIS  was  a  rule  for  a  prohibition  to  the  Admiralty  Court,  If  it  appear 
in  which  the  defendant  had  libelled  the  plaintiff  for  run-  of  Adiniral^^i 
ning  foul  of  and  breaking  his  vessel ;  and  the  suggestion  stated  proceediDg  in  a 
that  this  happened  in  the  river  Thames,  and  in  the  body  of  the  ^bich  it  ha^  no 

county  of  Kent.  jaradiction,  a 

-^  CottrtofConir 

BOD  Law  will  grant  a  prolkibitioB,  without  iapotuig  aoy  tenns  on  the  party  appl|yiog  fl^r  it. 

Beareroftp 
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Bearcroft,  against  the  rule^  admitted  that  the  Admiralty  had 
no  jurisdiction,  as  appeared  from  the  case  of  Violet  v.  Blague  (a); 
but  contended  that  as  it  was  discretionary  in  the  Court  either 
to  grant  or  refuse  a  prohibition,  there  were  circumstances  in  the 
present  case  which  would  induce  them  to  refuse  interfering,  at 
least  for  the  present.  For  it  appeared  that  the  plaintiff  was  a 
foreigner,  and  the  ship  a  foreign  vessel ;  and  as  both  the  ship 
and  the  plaintiff  were  gone  abroad,  the  only  security  which  tl^e 
defendant  had  to  answer  the  damage  done  to  him  was  the  bait 
given  in  the  suit  in  the  Admiralty  Court ;  therefore  this  Court 
might  refuse  to  grant  a  prohibition  till  the  plaintiff  put  in  bail 
to  an  action  which  had  been  commenced  against  him  in  a  Court 
of  Common  Law,  to  which  he  had  not  yet  appeared.  And  the 
case  of  Wharton  v.  Pits  {b)  was  cited,  where  similar  terms  were 
imposed  by  the  Court  oi(i  the  party  applying  for  a  prohibition. 

Erskine  and  Baldwin,  in  support  of  the  rule,  insisted  that,  as 
it  was  admitted  that  the  Admiralty  was  proceeding  without  any 
jurisdiction,  a  prohibition  ought  to  be  granted  of  course.  And 
if  the  terms  prayed  for  were  imposed  on  the  plaintiff,  it  would 
be  giving  the  defendant  an  advantage,  in  consequence  of  bis 
having  commenced  a  proceeding  in  a  Court  having  no  jurisdic« 
tion,  which  this  Court  could  not  have  compelled,  had  the  action 
been  originally  brought  in  a  Common  Law  Court. 

The  Court  said,  they  would  look  into  the  case  in  Salktld;  and, 
on  a  subsequent  day  (c). 

Lord  Ken  YON,  Ch.  J. — said,  that,  as  the  reasons  of  the  judg- 
ment in  that  case,  as  reported  by  Salkeld,  were  not  disclosed,  and 
as  the  case  itself  was  not  mentioned  in  any  other  book,  the 
Court  were  of  opinion  that  it  was  not  a  sufficient  authority  to 
warrant  them  in  imposing  the  terms  prayed  for ;  and  therefore 
they  made  the  Rule  absolute. 

(o)  Cro,  Jac.  514.  (6)  Sulk.  548.  (c)  Fridau  June  19tlL 


I  Tuaimf,      Collins  aud  Others,  Assignees  of  Kent  a  Bankrupt, 

JKiitfl6th.  .  i^  1^1 

asramst  Forbes  and  Others. 

Wher«abaiik-  nP^HlS  was  an  action  of  Trover  brought  to  recover  the  value 
teralm  oft^      '^    ^^  »o™®  timber,  which  was  tried  before  Jshhurst,  J.  at 

goods  of  the  last  assizes  at  Winchester^  when  a  verdict  was  found  for  the 

another,  InmA 

fid§  with  the  consent  of  the  owner  at  the  time  of  the  bankruptcy,  for  a  specific  purpose,  beyond 
which  he  has  not  the  right  of  disposition  or  alteration,  that  is  not  such  a  possession  as  entitles  the 
assignees  to  recover  the  value  of  them  under  the  21  Jac,  l.  c.  19.  s.  1 1 .  [7  T.  K.  67. 228.  9  East,  228.] 

plain  tiffs  J 
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plaintiffs,  with  liberty  for  the  defendants  to  move  to  enter  a  non*         1789* 
suit,  in  case  the  Court  should  be  of  opinion  that  the  action  was       _ 
not  maintainable*    The  following  were  the  principal  facts  as       tgainii 
they  appeared  upon  the  Judge's  report,   and  which  were  after-       Fobbbi. 
wards  noticed  by  him  in  delivering  the  opinion  of  the  Court. 
The  commissioners  of  the  victualling-office,  having  occasion  to 
erect  a  stage  at  Weevil  in  Hampshiref  for  the  purpose  of  rolling 
their  barrels  on  board  the  shipping,  published  an  advertisement 
for  carpenters  to  deliver  in  proposals  for  doing  the  work.   Forbes 
and  his  partners  were  disposed  to  undertake  the  business,  and 
to  deliver  in  their  proposal,  but  in  as  much  as  they  were  general 
merchants,  and  not  carpenters,  and  as  there  might  have  been 
difficulties  in  making  the  contract  in  their  own  name,  Kent, 
who  was  a  carpenter,  agreed  with  Forbes  and  Company  to  make 
the  contract  in  his  name;  and  he  was  to  have  one  fourth  of  the 
clear  profit,  and  a  guinea  per  week  for  his  superintendancci  and 
Forbes  and  Co.  were  to  supply  the  timber,  and  to  have  the  re* 
sidue  of  the  profits.     The  contract  was  accordingly  made  be- 
tween the  comm^sioners  and  Kent;  and  Forbes  was  one  of 
Kent's  sureties,  which  would  not  have  been  allowed  (as  Forbes 
himself  knew)  according  to  the  usual  mode  of  government  con-* 
tracts,  had  he  been  known  to  have  had  any  concern  in  the  con- 
tract, which  Kent  declared  he  had  not.  The  timber  was  bought 
by  Forbes  and  Co.  and  shipped  by  them  in  their  own  name,  to 
be  sent  to  the  yard  at  Weevil,  where  it  was  delivered  as  for 
Kent's  use,  and  received  by  the  King's  officers  as  such ;  and  they 
swore  thej  should  not  have  received  it  on  account  of  any  other 
person ;  but  that  they  should  not  have  permitted  even  Kent  to 
dispose  of  it  in  any  other  manner  than  for  the  work  contracted 
for,  except  such  parts  of  it  as  were  found  unfit  for  the  intended 
purpose,  because  they  considered  it  as  delivered  for  the  purpose 
of  the  contract.     Kent  had  informed  the  agent-victualler  that 
Forbes  was  the  real  contractor,  but  that  was  a  secret  between 
those  persons.     Before  the  work  was  finished,  Kent  became  a 
bankrupt,  on  which  Forbes  got  possession  of  the  timber;  to  re- 
cover which  the  present  action  was  brought,  on  a  supposition  . 
that  the   bankrupt's  creditors   were  entitled  to   it   under  the 

21  Jac.  I.e.  19. 

A  rule  having  been  obtained  in  the  last  Term  to  shew  cause 
why  a  nonsuit  should  not  be  entered ; 

Lawrence,  Serjt.  Watson,  Serjt.  and  Marryat,  on  a  former  day 
in  this  Temi;  shewed  cause  against  the  nile ;  contending  that  this 

case 
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1789.        case  came  within  the  provisions  of  the  21  Jac.  1.  c.  19*  ^«  1 1. 
— '*—        which  enacts  that  if  the  bankrupt  shall,  by  the  consent  of  the 
dgmaut        ^^^  owner,  have  in  his  possession,  order,  and  disposition ,  any  goods 
FofiBEs       whereof  he  shall  be  reputed  owner,  and  take  upon  him  the  sale, 
alteration,  or  disposition,  as  owner,  the  commissioners  may  dis- 
pose of  the  same  for  the  benefit  of  the  creditors.    Now  here 
Kent  appeared  to  the  world  as  the  contractor  for  this  work, 
and  had  the  complete  disposition  of  the  timber  after  it  was  de- 
livered at  the  yard.     Forbes  was  not  known  to  have  the  least 
share  in  the  transaction ;  so  far  from  it,  that  he  was  accepted  as 
Xeit^'s  surety,  upon  the  faith  of  his  having  no  concern  vrith 
Kent  in  the  contract,  which  was  ^gnified  by  himself  to  the  of- 
ficers of  government  with  whom  that  contract  was  made.     And 
though  the  agent-victualler  might  have  been  informed  by  Kent 
that  Forbes  was  the  real  owner,  yet  that  was  a  secret  between 
tbem,  and  would  no  more  alter  the  case  as  to  the  operation  of 
the  statute  upon  it,  than  the  secret  agreement  between  Kent  and 
Forbes.     It  is  sufficient  to  bring  the  case  within  that  act,  if  Kent 
had  the  reputed  ownership  as  to  the  world  in  general ;  now  here 
to  all  appearance  the  timber  was  delivered  on  Kent's  credit ;  and 
the  officers  declared  they  should  not  have  received  It  but  as  his 
goods ;  therefore  it  must  be  taken  to  have  been  in  his  posseuion. 
The  very  nature  of  the  contract  which  was  between  government 
and  Xen^  required  that  he  should  have  the  order  and  ^b'^ofilto/i  of 
the  timber ;  for  be  was  to  use  it  in  whatever  manner  he  pleased 
in  furtherance  of  that  work  which  he  had  contracted  to  do.     It 
is  not  necessary  to  bring  the  case  within  the  statute  that  the 
bankrupt  should  have  the  possession  of  the  goods  for  the  purpoae 
of  tale ;  for  if  that  were  so,  all  the  mischiefs  intended  to  be 
guarded  against  by  the  act  would  be  let  in ;  because  the  creditors 
in  general  would  never  know  that  the  bankrupt  had  only  a  qua- 
lified right  of  disposing  of  the  goods.     The  distinction  rather 
seems  to  be,  where  from  the  nature  of  the  persous's  dealing  it  is 
notorious  that  his  possession  is  merely  that  of  an  agent,  there  it 
shall  not  bind  the  principal,  as  in  the  case  of  a  factor :  but 
where  the  nature  of  the  dealing  cannot  afford  any  such  pre- 
sumption, as  in  the  present  case,  there  the  possession  must  bind 
the  property,  it  being  in  the  possession  of  the  bankrupt  by  the 
consent  of  the  true  owner.    And  if  the  bankrupt  had  the  power 
of  alteration,  that  h  sufficient ;  for  the  words  of  the  statute  are  in 
the  disjunctive.    The  case  of  Bryson  v.  Wylie  (a)  is  in  point  to 

(a)  JET.  24  G€f^  3.  B.  R.    Vid^  Cq,  Bankrupt  Laws,  254. 

.  shew 


IN  THE  Twenty-ninth  Year  of  GEORGE  III.  319 

shew  that  it  is  not  necessary  for  the  reputed  owner  of  goods  1789- 
to  have  the  power  of  selling  them,  in  order  to  bring  the  case  — 
witliin  the  statute  of  James ;  for  there  the  bankrupt  had  pos-  ^g^^* 
session  of  a  dyer's  plant  under  an  agreement  to  give  5/.  a  year  for  Forbbi; 
it  for  three  years;  notwithstanding  which  the  Court  were  of 
opinion  that  the  commissioners  were  entitled  to  assign  it.  The 
goods  may  also  be  considered  as  having  been  sold  hy  Forbes  to 
Kent ;  because  Kent  was  to  pay  over  to  Forbes  the  profits  of  the 
contract  which  he  was  to  receive  from  government,  in  which 
M'as  included  the  price  of  the  materials.  If  so,  the  plaintiffs  are 
entitled  to  recover  independently  of  the  stat.  21  Jac,  1.  c.  19* 
Another  question  may  arise,  how  far  it  lay  in  Kent's  mouth,  by 
whom  all  the  evidence  respecting  the  contract  with  Forbes  was 
given,  to  say  that  the  goods  in  question  were  the  property  of 
Forbes,  after  having  told  the  commissioners  that  JPor&ei,  who  was 
his  surety,  had  no  concern  with  the  contract,  to  'which  deceit 
Forbes  himself  was  a  party.  In  Mace  v.  Cadell  (a),  the  Court 
said  that  the  plaintiff,  who  had  pretended  to  be  married  to  the 
bankrupt,  and  had  declared  the  goods  to  be  his,  should  never  be 
allowed  to  say  afterwards  that  the  goods  were  her  sole  property. 
Morris  and  Gibbs,  contra^  contended  that  the  case  did  not  fall 
withiQ  the  statute  of  James^  because  Kent  never  had  the  absolute 
disposal  of  the  goods,  which  is  the  only  sort  of  possession  on 
which  the  act  attaches;  and  that  the  contract  between  Forbes 
aod  Kent  could  not  be  construed  to  be  a  sale  from-the  one  to  the 
other.  In  order  to  bring  the  case  within  the  statute,  it  should 
not  only  appear  that  the  bankrupt  had  the  full  and  uncontrolled 
possession,  but  that  he  should  have  a  right  of  disposing  of  the 
property  in  any  manner  he  pleased.  Now  neither  of  these  is 
made  out :  Kefit  had  not  even  the  entire  possession  of  the  timber ; 
for  it  was  delivered  to  the  officers  of  government,  who  said  that 
they  should  not  have  permitted  even- Kent  himself  to  take  any 
part  of  it  away,  unless  such  parts  as  were  unfit  for  the  intended 
purpose.  He  had  not  therefore  such  a  possession  as  could  give 
him  credit  with  the  world.  Neither  had  he  an  unqualified 
power  of  alterif^  or  disponng  of  the  timber,  even  admitting 
him  to  have  had  a  constructive  possession ;  for  he  could  not  con- 
vert it  to  any  other  than  the  specific  purpose  for  which  he  had 
contracted*  He  could  only  fashion  or  alter  it  as  was  best 
adapted  to  that  particular  use:  but  that  is  no  more  than  what 
any  workman  who  is  entnisted  with  goods  is  empowered  to  do* 

(€)  Cmp.  S8S.  ^v 

He 


\ 
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178.0*  He  was  only  the  foreman  of  Forbes^  upon  whose  account  the 
-H — -  timber  was  delivered  at  the  King's  yard.  A  jeweller,  or 
iK^tsT  taylor,  has  the  power  of  altering  the  commodity  entrusted 
Forbes.  to  him ;  but  that  was  never  yet  considered  as  a  possession  within 
the  statute ;  because  that  very  power  of  alteration  is  necessary 
to  the  purposes  for  which  the  possession  is  given  to  him ;  and 
it  is  limited  to  those  purposes.  Therefoie  the  case  stands  thus; 
if  in  considering  the  relevancy  of  the  act  to  this  case,  recourse 
may  be  had  to  the  terms  of  the  contract  between  Forbes  and 
Kent,  and  between  the  latter  and  government,  (and  if  either  of 
them  may  be  taken  into  consideration,  both  may,)  it  will  ap- 
pear that  Kent  had  no  property  in,  or  disposition  over,  these 
goods,  but  ihat  they  belonged  in  truth  to  Forbes :  but  if  no  re- 
course can  be  had  to  the  private  agreement,  and  the  transaction 
is  to  be  taken  as  it  appeared  to  the  world  at  large,  then  it  ^ill 
appear  that  Kent  had  not  even  the  possession  of  the  timber,  because 
it  was  delivered  to  the  King's  officers ;  much  less  that  he  had 
the  absolute  disposition  of  it,  because  it  was  appropriated  to  that 
specific  purpose^  and  Kent  to  all  appearance  was  no  more  than  a 
mere  workman  in  the  employ  of  government.  This  therefore 
Was  not  such  a  notorious  ownership  as  would  induce  credit  from 
the  world :  and  if  not,  it  does  not  come  within  the  statute. 
Neither  can  this  be  said  to  have  been  a  sale  of  timber  by  the 
defendant  to.  the  bankrupt,  so  as  to  vest  the  property  in  the 
latter ;  in  which  case  the  assignees  would  be  entitled  to  recover, 
independently  of  the  statute  21  Jac.  1.  c.  19-  The  evidence 
proved  decidedly  that  there  was  nothing  like  a  contract  of  sale 
between  them.  The  defendant  was  the  real  owner,  and  the 
bankrupt  was  to  have  the  fourth  of  the  profits  and  a  guinea  a 
week  for  his  labour.  The  utmost  therefore  that  this  evidence 
would  amount  to  would  be  to  shew  that  there  was  a  partner- 
ship between  them  ;  and  that  would  be  a  complete  answer  to 
the  action  of  trover,  which  cannot  be  maintained  by  one  partner 
against  another* 

Cur.  adv.  vult. 
Ash  HURST,  J.(a)-"now  delivered  the  opinion  of  the  Court. 
There  was  no  reason  from  the  evidence  to  form  any  doubt  but 
that  it  was  a  fair  and  honest  transaction  on  the  part  of  the  de- 
fendants ;  that  the  timber  was  in  fact  supplied  by  them ;  and  that 
they  made  themselves  solely  liable  for  the  payment.  So  that 
the  question  turns  on  the  mere  law  of  the  case  under  the  act  of 

Cl)  Lord  Kiityon,  Ch.  J.  wu  ntting  at  GuiidhaU  when  this  case  was  argued. 

parliament 
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parliament  21  Jac.  I.  c.  19'      The  leaning  of  the  Court  is         17d9- 

therefore  in  favour  of  the  defendants,  unless  the  case  is  so  clearly  .      

governed  by  this  statute  that  we  have  no  discretion  on  the  sub*        ogaiMt 
ject.     And  upon  looking  into  the  authorities,  we  are  of  opinion       Forres. 
that  though  the  bankrupt  had  the  possession  of  the  property  and 
the  apparent  disposition  of  it,  yet  as  there  is  no  fraud  in  the  case, 
either  actual  or  constructive,  and  as  the  real  property  is  in  the  de- 
jfendantSy  the  statute  does  not  operate  upon  it:     Tlie  cases  of 
Copeman  v.  Gallant,  1  Pr.  JVms.  3 14.  and  Walker  v.  Burnell{a) 
and  Another,  sheriff  of  Middlesex,  //.  20  G.  3.  are  strong  au- 
thorities on  this  point ;  the  latter  of  which  was  this.     '*  The 
plaintiff  was  assignee  of  Bean  a  bankrupt,  and  brought  an  ac- 
tion of  trover  for  goods.     Bean  had  absconded  before  August 
1772,  on  the  15th  of  which  month  a  commission  had  been  issued 
against  him.     He  was  in  great  distress  from  the  year  1768  till 
be  got  his  certificate  in  1772.     He  lived  in  the  house  and  car- 
ried  on  business  for  himself,  but  assisted  the  assignees  in  trams- 
acting  the  affairs  under  the  commission.  It  was  generally  known 
that  the  furniture  of  the  house  belonged  not  to  him  but  to  the 
assignees.     The  goods  were  inserted  in  every  account  between 
the  bankrupt  and  the  assignees.     In  the  year  1779  an  inventory 
^as  taken  which  corresponded  with  that  which  was  taken  in 
1772.    A  second  commission  was  taken  out  on  15th  November 
last  by  the  same  attornies  as  were  concerned  for  the  assignees 
under  the  first  commission.     There  were  two  poiiKs  ;  the  first 
i^as  whether  tiie  goods  were  the  property  of  the  assignees  under 
the  first  commission,  or  whether  they  were  Bean's  goods  and 
liable  to  the  execution?     The  jury  thought  that  in  point  of  fact 
they  were  the  property  of  the  assignees,  and  were  never  given  to 
the  bankrupt,  or  understood  to  be  the  bankrupt's  property  ;  and 
they  found  a  verdict  for  the  plaintiff.    The  second  question  was, 
supposing  it  were  so,  yet  as  the  goods  were  in  the  bankrupt's 
house    and    visibly  in    his  possession,    whether   it  was  within 
21  Jac,  c.  19>  or  not.    If  it  were,  the  creditor  who  sued  out  the 
esecution,  instead  of  proving  the  property  in  the  bankrupt,  had 
proved  it  to  be  in  the  assignees  under  the  second  commission ; 
in  which  case  the  plaintiff  should  have  been  non-suited.     Mr. 
Solicitor  General  argued  that  the  bankrupt  had  no  power  over 
or  disposition  of  the  goods.     If  he  had,  the  assignees  under  the 
second  commission  might  seize  them,  and  they  have  never  claimed 
the  goods.     Mr.  Bearcroft  insisted  that  the  verdict  was  against 

(«i)  Reported  in  DwfiU  303. 

Vol.  III.  Y  law 
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1789.        law  and  evidence.    This  was  an  action  by  the  ass^nees  voder 

the  first  commission,  which  issued  in   lllQ.     The  execution 

ag^ut        ^^^  issued  in  June  last ;  and  it  is  necessary  for  the  plaintiff  to 
Forbes.       prove  his  property  at  the  time  of  the  execution  levied.  There  is 
not  a  circumstance  to  prove  to  any  one  but  those  privy  to  the 
transaction  that  the  assignees  had  or  claimed  the  least  interest  in  . 
these  goods.     The  suffering  the  bankrupt  to  continue  io  pos- 
session of  them  as  visible  owner  was  laying  a  trap  for  other 
'         creditors.    Though  the  proceedings  under  the  second  commis- 
sion were  not  proved,  yet  it  was  admitted  that  there  was  an  act 
of  bankruptcy  before  the  execution,  and  that  the  proceedings 
under  that  commission  were  regular ;  and  the  plaintiff  proved  a 
debt  under  the  second  commission.    Lord  Mansfield^  Ch.  J. — 
I  recollect  that  the  bias  of  my  mind  at  the  trial  was  in  favour  of 
the  judgment  creditor :  but  after  the  verdict,  on  re-consideration, 
I  was  satisfied  with  it.     On  the  second  point,  I  took  it  then, 
[16  East,  191.]  and  do  now,  that  the  plaintiff's  proving  a  debt  under  the  second 

commission  estopped  him  from  litigating  the  regularity  of  the 
proceedings  under  it :  but  it  does  not  prove  the  time  of  the 
baukfuptcy.    I  am  thoroughly  satisfied  that  this  case  cannot  be 
brought  within  the  statute  of  James  the  First.     The  bankrupt 
had  not  with  the  consent  of  the  true  owner  any  disposition  of 
the  goods :  he  never  pretended  by  any  act  of  his.  to  dispose  of 
them ;  it  would  have  been  a  breach  of  trust  if  he  had.     And 
the  owner  never  consented  that  the  bankrupt  should  have  the 
disposition  of  the  goods.     fVilles,  J. — ^The  case  was  properly 
left  to  the  jury;  for  it  was  doubtful  who  was  the  true  owner, 
and  the  Jury  have  decided  it.  As  to  the  Second  question,  I  would 
not  give  any  precise  opinion  upon  that,  as  I  think  the  words  in 
the  statute  "  order  and  disposition"  are  very  vague.  Ashhurst  J. — 
The  act  of  parliament  clearly  does  not  mean  to  extend  to  every 
case  where  there  is  possession,  as  in  the  case  of  a  bankrupt's  tak- 
ing ready  furnished  lodgings.      BuUer,  J. — If  a  roan  has  the 
possession  of  a  shop,  arid  sellgoods,  that  may  be  a  case  within  the 
statute;  but  not  where  a  man  takes  a  house  ready  furnished. 
And  the  rule  was  discharged." 

As  to  the  case  of  Bryson  v.  fVyley,  the  plaintiff  had  once  sold 
the  plant  to  Simson,  the  bankrupt ;  and  afterwards,  on  a  private 
agreement  between  the  parties,  the  contract  was  rescinded,  but 
the  bankrupt  was  suffered  to  retain  the  possession.  The  trans* 
action  itself  was  suspicious  ;  and  there  was  no  act  of  notoriety  to 
shew  that  his  continuance  in  possession  was  under  any  title  differ- 
ent 
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•nt  from  that  under  which  he  obtained  the  possession.    But  in         1789* 

the  present  case  there  never  was  any  sale  of  the  timber  to  Kent,        

nor  any  general  delivery p  so  as  to  give  lUm  the  absolute  disposition  agmnat 
of  it ;  for  it  appeared  in  evidence  that  the'store-keepers  in  the  Fobbks. 
yard  would  not  have  permitted  even  Kent  to  have  sold  the  tim« 
ber  to  any  other  person,  unless  any  part  of  it  had  been  unfit  to 
be  used  in  performing  the  contract,  as  they  considered  that  it 
was  delivered  only  for  the  purpose  of  the  con  tract  •  Therefore 
there  could  be  no  danger  that  Kenfs  creditors  would  be  induced 
to  trust  him  on  the  credit  of  that  property,  or  as  supposing  it 
liable  to  their  debts.  The  possession  which  he  had  (as  it  appeared 
by  the  facts  in  the  case)  is  somewhat  similar  to  that  of  a  carpen- 
ter, who  receives  timber  to  convert  it  into  a  waggon,  or  of  a 
tay  lor,  to  whom  cloth  is  sent  for  the  purpose  of  being  worked  up. 
And  it  is  a  very  different  case  from  that  of  a  person  making  a  sale 
of  any  part  of  his  property,  and  yet  continuing  in  possession  and 
taking  upon  him  the  disposition  of  it  with  the  consent  of  the 
vendee ;  for  in  such  case  as  the  property  was  originally  his,  and 
there  never  was  any  visible  alteration  in  it,  it  is  a  snare  to  induce 
persons  to  give  him  credit,  to  which  the  vendee,  by  his  neglect  to 
obtain  the  possession,  lends  his  assistance,  as  he  concurs  in  giving 
a  false  appearance  to  the  transaction.  But  in  the  present  case, 
this  timber  came  into  Kent's  possession  in  the  natural  course  of 
the  transaction,  in  which  there  was  no  fraud  either  actual  or 
constructive ;  for  it  appeared  by  the  evidence  that  the  timber 
was  originally  sold  to  the  defendants  on  their  own  account,  and 
that  the  vendor  did  not  know  that  the  bankrupt  had  any  concern 
in  the  transaction.    Therefore,  on  the  whole,  we  think  that 

Judgment  of  non-suit  must  be  entered. 


Smart,  Pearson,  and  Brymer,  against  Wolff.       ^I^q^' 

THIS  was  a  rule  for  a  prohibition  to  the  Prize  Court  of  The  Admiralty 
the  Admiralty.  The  suggestion  stated,  that  by  the  laws  and  dteS^n'TvS'™' 
statutes  of  this  realm  all  ships,  vessels,  goods,  and  effects,  taken  as  the  qacstion  of 
prize,  and  brought  into  the  ports  of  the  lord  the  King,  are  com-  ^T'^a  oeol^l 
mitted  to  the  care  and  custody,  and  made  subject  to  the  directions,  master  against 
of  the  High  Court  of  Admiralty,  or  of  the  Courts  of  Vice  Admi-  SS  uCSi'lil?'' 

goods  as  prize. 
And  a  monition  having  issaed,  after  the  goods  were  condemned  and  decreed  to  be  dcliTered  to 
tiie  capton,  at  the  suit  of  soch  master  against  the  plaUitifii  as  ownen  or  agents  of  the  pHze 
goods  to  bring  into  Coort  the  produce  rewutmUig  in  tluir  lumdM  to  answer  the  freight,  this  Court 
refosed  a  prohibition ;  though  no  tidejuMory  caution  had  been  taken  before  the  goods  were  deli^ 
vered  to  the  captor,  but  tki  fuatiom  qf  freight  had  hs^mtrved  by  the  terms  of  the  decree /«r 
fwhart  wimderiOwn, 

Y  ^  rakj, 


324  ,     CASES  IN  TRINITY  TERM 

i 

1 7B9.        rahjy  until  the  same  shall  by  final  sentence  have«been  either  clears 

ed  and  discharged,  or  adjudged  and  condemned  as  lawful  prize ; 

against  ^^  ^^^^'^  ^"  interlocutory  order  shall  have  been  made  for  the  re- 
YioLFF,  leasing  or  delivering  of  the  same,  lliat  in  all  cases  where  such 
ships  asd  goods  are  decreed  to  be  delivered  up  to  the  captors  or 
claimants  before  such  final  sentence  of  discharge,  or  condemna- 
tion, or  where  an  appeal  is  interposed  from  such  sentence  to  the 
commissioners  of  appeals  for  prize  causes,  or  where  any  con- 
dition is  to  be  performed  by  the  party  or  parlies,  captors,  or 
claimants,  to  whom  such  ships  and  goods  are  ordered  to  be  de- 
livered, the  said  Courts  of  Admiralty  are  by  the  laws  and  statutes 
of  this  realm  required  before  such  delivery  to  take  security  from 
the  parties  to  restore  such  ships  and  goods,  or  the  value  thereof, 
according  to  the  sentence  to  be  hereafter  given  by  the  Admiralty, 
or  by  the  commissioners  of  appeals.  That,  after  such  delivery 
hath  been  made,  the  Courts  of  Admiralty  have  no  power  or  ju- 
risdiction over  parties  to  whom  such  delivery  is  made,  unless 
they  be  bound  by  the  recognizance,  stipulation,  or  obligation  of 
bail,  sureties,  or  fidejussors,  according  to  the  course  of  the  Court 
of  Admiralty.  That  by  the  laws  of  this  realm  bail,  sureties,  or 
fidejussors,  are  not  liable  to  pay  or  perform  more  than  the  sum 
or  condition  contained  in  the  stipulation,  S^c.  by  which  they  are 
bound ;  that  after  such  payment  or  performance  thereof  the  sti- 
pulation, Sfc.  is  rendered  void,  and  of  no  effect ;  and  the  sure- 
ties are  discharged  and  out  of  Court :  and  if  any  further  or 
other  judgment  or  sentence  definitive  shall  thereafter  be  given 
respecting  the  said  action  or  suit,  the  same  is  void  and  of  no 
force;  the  said  Court  having  then  no  jurisdiction  thereof.  That 
by  the  laws  of  this  realm  the  master  of  any  ship  has  no  lien  upon 
any  goods,  ^c.  laden  on  board  his  ship,  or  the  proceeds  thereof, 
in  respect  of  freight,  after  such  goods,  merchandizes,  or  effects, 
shall  have  been  delivered  out  of  his  possession.  That  iu  all  cases 
where  any  ship  belonging  to  the  subjects  of  any  power  or  state 
in  amity  with  our  lord  the  King  shall  have  been  taken  as  prize, 
having  the  property  of  the  enemies  on  board,  which  property 
shall  have  been  condemned  to  the  King  or  the  captors  thereof, 
and  the  captors  adjudged  by  the  Court  of  Admiralty  to  give  bail 
to  answer  or  pay  freight  for  the  same,  the  master  cannot  niaiD- 
'  tain  any  suit  in  the  Court  of  Admiralty  for  such  freight,  nor 
can  that  Court  take  cognizance  of  the  same,  after  such  property 
of  the  enemies  shall  have  been  delivered  from  on  board  the  ship, 

unless 
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vnless  the  parties  to  whom  the  same  was  delivered  shall  have  bound         1 789^ 

themselves  accordingly  to  pay  such  freight  by  stipulation,  ^c. ;         

and  then  only  to  the  amount  of  such  stipulation.  That  by  the  laws         aaainat 
of  this  realm  the  Court  of  Admiralty  has  no  power  or  authority       Wolfp. 
to  issue  any  monition  against  any  person,  citing  such  person  to 
bring  into  and  leave  in  the  registry  of  that  court  any  money  or 
effects,    unless   the   party  at   whose  petition  the  monition  is 
issued  or  his  proctor  shall  make  an  attestation  or  affidavit  that  the 
person  against  whom  such  monition  is  issued  has  in  his  possession 
or  power  such  money  or  effects,  or  some  part  thereof.     That  in 
the  year  1782,  and  long  before,  and  afterwards,  there  were  open 
war  and  hostilities  between  this  country,  France,  Spain,  and  the 
States  General  of  the  United  Provinces.     That  the  plaintiff, 
David  Smart,  being  commander  of  the  private  ship  of  war  the 
Saint  Andrew,  in  October  1782  seized  as   prize  a  ship  called 
D^Arend  en  Jan,  of  which  C.  C.  Heyde  was  master,  on  her 
voyage  from  Surinam  to  Amsterdam^  laden  with  sugar,  coffee, 
cotton,  and  cocoa,  and  brought  the  same  to  Portsmouth,  and 
from   thence   to   London.     That  on  the  9lh  November   1782 
Smart  instituted  a  suit  against  the  ship  and  goods  in  the  Admi- 
ralty before  Sir  James  Marriott,  Sfc.  and  prayed  a  monition  to 
be  issued  against  all  persons  in  general.     That  the  defendant, 
a  Danish  subject,  end  others,  were  afterwards  admitted  parties  to 
the  suit  as  claimants  of  the  ship  and  goods,  on  behalf  of  them- 
selves, and  of  the  master  of  the  ship,  and  of  certain  other  owners 
or  claimants  of  the  said  cargo,  as  i)eing  neutral  property,  and  on 
board  a  Danish  ship  furnished  with  a  proper  passport.  That  the 
Judge  on  the  I9lh  of  December  1782  by  his  interlocutory  decree 
restored  the  ship  to  the  claimant,  the  defendant,  for  the  use  of 
the  owners,  as  being  the  property  oi  Danish  subjects,  and  decreed 
a  commission  to  issue  for  the  unlivery  of  the  cargo ;  reserving  the 
consideration  of  freight  and  expences,  together  with  the  adju* 
dication  of  the  cargo,  and  other  matters,  to  be  heard  in  the  re* 
gular  course  of  causes;  against  which  decree  the  defendant  ap- 
pealed :  But  he  afterwards  abandoned  the  appeal.     And  oo  the 
31st  of  Mat/  the  Judge  made  an  interlocutory  decree  to  restore  to 
the  master  and  crew  their  private  adventures,  and  also  gave  the 
master  his  freight  and  expences  up  to  the  19th  day  of  December 
1782,    directing  further  proof  of    the   property  of  the  cargo 
claimed  by  the  master  and  others,  and  decreed  a  commission  of 
Qolivery  of  the  cargo ;  which  decree  the  prootor  for  the  defendant 
accepted  as  far  as  made  for  his  party,  but  otherwise  appealed 

Y  3  against 
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1789*       against  it;  but  without  prejudice  to  his  appeal  he  did  not  object 
'  to  the  unlivery  of  the  cargo.    That  the  Judge  on  the  ISth  Na^ 

t^iwu       vember  1783  did  further  by  his  interlocutory  decree  coodemii 
Wolff.       the  goods  in  a  certain  schedule  delivered  into  Court,  marked  G. 
W.,  claimed  by  the  defendant  as  lawful  prize,  to  the  said  plaintiff 
Smartf  the  captor,  and  also  condemned  the  unclaimed  goods  as 
lawful  prize  to  him ;  which  decree  the  defendant's  proctor  ac- 
cepted as  far  as  made  for  his  party,  but  otherwise  appealed ; 
whereupon  the  Judge  at  the  petition  of  the  captor  directed  the 
sentence  not  to  be  suspended  on  the  said  captor's  giving  bail  to 
answer  the  value  of  the  goods  condemned   in  the  schedule 
marked  G.  fT.,  and  decreed  a  commission  of  appraisement  to 
ascertain  the  value  of  them.     Those  goods  were  accordingly  ap- 
praised and  valued  at  7976/.  5$.  Id. ;  and  on  the  3d  of  Decemr 
ber  1783  the  other  plaintiffs,  Pearson  and  Brymer^  became  sure- 
ties for  the  plaintiff,  Smart,  in  15,952/.  \0s,  2d,  unto  the  de- 
fendant to  abide  the  event  of  the  appeal,  and  to  pay  the  amount  of 
what  might  be  decreed  to  be  restored,  together  with  expences. 
That  on  the  7th  March  1784,  the  defendant,  without  prejudice  to 
his  appeal  before  interposed  as  aforesaid,  prayed  that  the  claimants 
of  certain  goods  restored,  and  the  captor,  might  give  bail  to  an- 
swer their  proportions  of  the  master's  freight  and  ex  pence  s  on  the 
goods  restored  and  condemned,  which  the  Judge  decreed  accord- 
ingly. That  on  the  30th  of  the  same  month  Pearson  and  Brymer 
'  became  sureties  for  Smart  in  500/.  to  the  defendant  to  pay  such 
proportion  of  freight  and  expences  as  might  thereafter  be  decreed 
for  the  goods   condemned.    That  no  other   recognizance  or 
stipulation  was  entered  into  by  Pearson  and  Brymer,  or  by  any 
other  person,  on  account  of  Smart,  to  the  said  defendant,  or  any 
other  person  or  persons  on  account  of  the  said  roaster  or  owners 
of  the  ship.    That  on  the  20th  of  Jlpril  in  the  same  year  the  de- 
fendant abandoned  his  second  appeal  interposed  on  the  13th  day 
of  November  1783 ;  and  the  first  appeal  from  the  interlocutory 
decree  of  the  said  Judge  of  the  31st  day  of  May  in  the  same  year 
was  heard  before  the  commissioners  of  appeals  for  prize  causes 
on  the  l6th  July  1784,  who  affirmed  the  decree  and  remitted 
the  cause.   That  the  defendant  afterwards  brought  in  an  account 
of  freight  and  expences,  claimed  by  the  master  on  account  of  the 
goods  condemned  to  the  captor,  which  account  was  by  the  Judge 
referred  to  one  of  the  deputy  registrars,  assisted  by  two  merchants^ 
who  reported  that  7593/.  6s.  7d.  exclusive  of  the  claimant's 
proctor's  bill  amounting  to  151/.  155.  3d.  should  be  paid  to 
the  master  by  the  captor  for  freight  and  charges.    That  report 

was 
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was  on  thepetitioB  of  the  captor  referred  back  to  the  deputy  re*        1739. 

gistrar  and  merchants  to  be  re-considered  on  the  ground  of  ex*        

cessive  demands.     That  on  the  15lh  of  June  1785,  the  plaintiflf       ^^^^ 
Brymer  on  behalf  of  Smart,  the  captor,  paid  to  the  said  defendant        \Colff. 
on  account  of  the  ship  4000/.  in  obedience  io  the  order  of  the  first 
day  of  the  same  month.    That  on  the  Sd  of  November  1786  the 
deputy  registrar  and  merchants  made  their  second  report  without 
any  variation,  excepting  in  one  article  of  7/.  lOi.  for  pilotage. 
That  on  the  S7th  of  January  1787  the  Judge  reformed  the 
second  report  by  ordering  an  article  of  200/.  therein  allowed  for 
demurrage  to  be  struck  out,  and  directed  the  produce  of  certain 
sugars  formerly  condemned  to  the  captor  to  be  applied  in  pay- 
ment of  the  freight,  allowed  by  the  report  to  be  paid  on  account 
of  those  sugars,  and  to  be  in  full  discharge  of  the  same ;  and 
otherwise  affirmed  the  report.    That  on  the  dlh  of  July  in  the 
same  year  the  Judge  again  referred  back  to  the  deputy  registrar 
and  merchants  to  state  the  freight  of  certain  coffee,  cocoa,  and 
cotton,  and  the  particular  sum  to  be  paid  to  the  claimant  by 
the  captor  under  the  decree  of  the  22d  of  January  1787  as  the 
produce  of  the  sugars  formerly  condemned,  in  lieu  of  freight  on 
that  article.     That  on  the  l6th  day  of  February  1788,  a  third 
report  was  made,  stating  the  sum  of  1973/.  I85.  6d.  to  be  due 
from  the  captor  to  the  claimant,  over  and  besides  the  sum  of 
4000/.  formerly  paid  by  the  plaintiiF  Brymer  to  the  defendant. 
That  on  the  17th  of  June  1788,  the  Judge  confirmed  that 
report,  against  which  the  captor  appealed.    That  the  claimant 
on  the  same  day  prayed  a  monition  to  be  issued  against  Pearson 
and  Company  upon  an  attestation  of  the  defendant,  alleging  that 
they  were  at  the  time  of  the  capture  the  owners,  or  agents  of  the 
owners  of  the  privateer ;  and  that  the  sale  of  that  part  of  the 
cargo  which  was  condemned  was  made  under  their  directions  as 
such  owners  or  agents,  and  that  they  were  then  in  possession  of  the 
proceeds  of  those  goods,  or  of  considerable  parts  thereof.  That  the    ^ 
Judge  accordingly  decreed  such  monition  to  go  out  against  Pear^ 
son  and  Brymer,  upon  an  allegation  of  the  defendant  that  Brymer 
was  one  of  the  company  under  the  firm  of  Pearson  and  Com- 
pany, but  without  any  attestation  of  the  truth  thereof,  or  that  he 
had  in  his  possession  or  power  any  part  of  the  proceeds.   That  a 
monition  issued  accordingly  against  them,  citing  them  to  bring 
into  the   registry  of   the  Court  so  much  of  the  proceeds  of 
the  cargo  remaining  in  their  hands,  power,  or  possession,  as 
would  answer  the  sum  of    1973/.  18s.  6d.  in  the  monition 

Y  4  alleged 


328  CASES  IN  TRINITY  TERM 

1789-        alleged  to  be  remaining  due  to  the  defendant  for  freight  and  ex- 
pences,  agreeably  to  the  registrar's  report,  and  also  to  specify  on 
^tgainst        ^^^^  ^^c  names  and  places  of  abode  of  the  several  persons  who 
VioLFF,        ^ere  the  owners  of  the  Saint  Andrew  at  the  time  of  'the  cap- 
ture.   That  the  property  of  the  enemies,  taken  on  board  the  ship 
U'Arend  en  Jan,  having  been  delivered  from  on  board  thereof^ 
and  not  now  in  the  possession  of  the  master  or  owners,  they  have 
departed  with  their  lien  or  right  of  recourse  upon  or  against  that 
property  or  the  produ|;e  or  proceeds  thereof;  and  therefore  the 
master  or  owners  cannot  by  the  laws  of  this  realm  sue  out  any 
monition,  attachment,  or  other  process,  from  the  Court  of  Ad- 
miralty to  compel  payment  of  any  further  or  other  sum  of  money 
for  or  in  respect  of  the  freight,  of  the  enemy's  property,  exceed- 
ing  the  sum  for   which   the   pla'mtiff  Smart   was  bound  by 
the  stipulation.    That  the  plaintiff  Smart  was  bound  by  the 
stipulation  of  the  other  plaintiffs,  Pearson  and  Bri/mer,  in  500/. 
to  pay  such  proportion  of  freight  as  might  thereafter  be  decreed 
to  the  value  of  the  said  sum,  and  for  no  more.     Th^t  that  and 
every  other  stipulation,  entered  into  by  or  on  behalf  of  the  plain- 
tiff 5i7iar/  to  the  master  or  owners,  having  been  fully  satisfied  on 
the  15th  of  June  1785,  he  and  his  sureties  or  fidejussors  are  re- 
leased and  discharged  from  all  submission  to  the  jurisdiction  of 
the  Court  of  Admiralty,  Sfc.     Nevertheless  the  Judge  of  that 
Court  after  the  15th  of  June  1785,  took  cognizance  of  a  charge 
of  freight  in  respect  of  the  enemies  property  so  condemned,  and 
on  the  17  th  day  of  June  1788  confirmed  the  final  report  of  the 
deputy  registrar  and  merchants ;  of  which  charge  or  matter  of 
freight  the  Court  of  Admiralty  had  then  no  jurisdiction.     That 
Sir  James  Marriott  on  the  17th  of  June  not  only  decreed  a 
monition  to  go  out  against  the  plaintiffs  Pearson  and  Brymer  as 
supposed  owners  of  the  Saint  Andrew^  or  as  the  correspondents 
or  Qgents  of  the  plaintiff  Smart y  but  further  threatens  at  the  in- 
stigation of  the  defendant  to  decree  a  monition  against  the  plain- 
tiff Smart,  and  also  to  decree  attachments  against  the  plaintiffs 
Smart,   Pearson,    and  Brymer,    to   compel  the   payment  of 
1973/.  185.  6(/.  to  the  defendant.     The  suggestion  then  prayed 
a  writ  of  prohibition  to  be  directed  to  the  Judge  of  that  Court  to 
prohibit  him  that  he  hold  no  plea  whatsoever  in  that  Court,  touch* 
ing  the  premises  in  the  interlocutory  decree  of  the  17th  of  June 
1788  contained ;  and  that  he  do  not  decree  any  monition  or  at- 
taqbment  or  any  other  process  to  issue  against  the  plaintiff  Smart, 
pr  any  other  person  as  his  supposed  agent ;  and  that  the  plain- 
tiff^ 
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tiffs  Smart,  Pearson^  and  Brymer,  from  the  interlocutory  decree        1789. 

of  the  17th  of  Jt//ie  1788,  and  from  all  and  every  the  decrees        

from  and  after  the  15th  of  June  1785,  be  wholly  relieved.     It        ^JJ.^ 
concluded  ^ith  statingi  *^  And  it  is  granted/'  S^c.  Wolff. 

The  Advocate  General  (Sir  William  Scott),  Bearcroft,  and 
Bower,  shewed  cause  (a)  against  the  rule  for  a  prohibition  ;  and 
submitted    two  propositions    to   the  Court.      First,    That  the 
Court  of  Admiralty  has  power  by  a  monition  to  order  in  the 
proceeds  of  a  prize  from  any  person,  in  whose  hands  they  are 
charged  (and  not  denied)  to  be,  for  the  purpose  of  adjudica- 
tion, and  to  enforce  the  sentence  of  adjudication*     And  2dly 
That  this  power  subsists  till  the  enforcement  of  a  sentence  of  ad* 
judication  on  all  prize  claims  arising  from  the  capture.  As  to  the 
£rst :  Although  the  Prize  Court  of  the  Admiralty  acts  principally 
in  rem,  yet  it  possesses  a  complete  and  original  power  over  the 
persons  of  the  captors,  and  those  who  by  their  acts  become  possessed 
of  the  proceeds  of  a  prize.     By   the  capture  the  thing  is  ac- 
qiijred  not  to  the  individual,  but  to  the  state ;  and  though  it  is 
now  usually  put  into  the  hands  of  the  captors,  it  remains  in  con- 
templation of  law  in  the  custody  of  the  public.     Formerly  it 
actually  did  remain  in  their  custody,  as  is  still  the  case  in  all 
foreign  countries :  It  is  merely  for  the  convenience  of  the  cap- 
tors that   the    English  Admiralty  permits  them   to  take  pos- 
session of  the  property.     But  it  roost  be  remembered  that  it  is 
80  held  by  them  as  agents  of  the  Court,  and  not  in  right  ofpro^ 
perty ;  and  therefore  their  possession  may  be  devested  by  the  act  - 
of  the  Court,  either  ex  officio,  or  on  the  application  of  the  parties 
interested,  shewing  good  cause  for  taking  it  out  of  their  hands. 
Now  if  the  captor  himself  be  compellable  to  bring  in  the  pro- 
ceeds of  the  prize,  his  agent  must  be  equally  so,  since  they  are 
both  the  agents  of  the  public.     It  is  not  necessary  here  to  con- 
tend that  a  case  may  not  exist  in  which  a  person  charged  to  be 
possessed  of  the  proceeds  of  a  prize  may  not  shew  a  sufficient  cause 
why  the  monition  should  not  be  enforced,  either  by  denying  the 
fact  of  possessioB,  or  by  giving  some  satisfactory  plea  why  the  pos-* 
session  should  not  be  delivered  up.  It  is  sufficient  in  this  case  that 
such  a  monition  may  issue,  calling  on  the  parties  to  she.w  why  the 
proceeds  should  not  be  brought  into  court.     It  may  be  admitted 
that  no  such  power  as  this  is  to  be  found  in  the  prize  acts ;  but 
there  are  many  undoubted  privileges  of  the  Court  of  Admiralty 
which.  9fe  not  given  by  them.    The  prize  acts  are  of  9  modern 

(a)  la  Eaiter  Term  lait. 

dated 
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1789.        date,  and  form  indeed  but  a  very  small  portion  of  the  law  of  the 

• Admiralty.     They  were  drawn  up  principally  for  the  direction 

^^^  of  the  Vice- Admiralty  Courts,  to  which  a  jurisdiction  over 
WOLFF.  questions  of  prize  was  thereby  for  the  first  time  given.  But  a 
great  part  of  the  Admiralty  jurisdiction  is  founded  on  the  esta- 
blished usage,  and  (as  it  were)  the  common  law  of  the  Admiralty. 
It  is  not  contended  that  the  Admiralty  has  a  jurisdiction  incon- 
aistent  with  those  statutes  :  But,  being  affirmative  acts,  they 
leave  every  other  matter,  not  thereby  specially  provided  for,  as 
it  was  before.  And  notwithstanding  those  statutes  require  that 
bail  shall  be  taken  in  some  cases,  when  the  possession  of  the 
prize  is  given  up,  yet  they  do  not  destroy  the  lien  which  the 
Admiralty  has  in  rem.  When  the  claimant  is  a  foreigner,  or 
insolvent,  it  is  prudent  to  take  a  personal  security ;  but  the  real 
security  (the  thing  itself)  still  continues  so  long  as  it  remains 
within  the  reach  of  the  process  of  the  Court.  Tlie  suggestion 
proceeds  on  an  idea  that  the  Admiralty  has  only  jurisdiction  over 
the  thing,  and  that,  when  the  possession  is  given  up,  it  has  no 
longer  any  jurisdiction  upon  the  subject,  except  to  the  amount  of 
the  stipulation  given  by  the  parties.  Sureties  indeed  are  only 
answerable  to  the  amount  of  the  stipulation ;  but  the  Prize  Court 
of  the  Admiralty  has  also  a  jurisdiction  over  every  person,  who 
obtains  the  possession  of  the  proceeds  of  any  prize.  And  there 
is  a  material  distinction  in  this  respect  between  the  instance  and 
the  Prize  Court  of  the  Admiralty.  The  former  proceeds  ori- 
ginally by  arrest,  in  order  to  compel  bail  to  be  given  to  submit  to 
its  jurisdiction:  but  that  is  not  done  in  the  Prize  Court,  whose 
jurisdiction  is  founded  on  a  higher  authority  than  the  mere  con- 
sent of  the  parties :  it  is  founded  on  the  right  to  enforce  the  law 
of  nations.  That  such  a  power  as  this  now  contended  for  is 
necessary  cannot  be  disputed.  Courts  of  Admiralty  are  the  only 
tribunals  to  which  neutral  subjects  can  resort  on  complaints 
arising  in  time  of  war.  It  is  stipulated  between  all  the  maritime 
powers  of  Europe,  that  there  shall  be  a  Court  of  Admiralty  in 
their  respective  dominions ;  and  in  this  country  it  also  subsists  on 
the  footing  of  ancient  and  established  usage.  Then  it  would  be 
absurd  to  allow  the  existence  of  such  a  court,  and  to  deny  it  the 
necessary  power  of  enforcing  its  own  decrees.  For  if  it  has  no 
power  of  ordering  in  the  proceeds  of  a  prize  which  is  carried 
into  a  neutral  port,  and  sold,  and  the  produce  remitted  to  the 
agents  of  the  captors  here,  there  must  necessarily  be  a  failure  of 
justice.    But  the  constant  and  regular  exercise  of  this  power 

is 
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is  a  decbive  proof  of  its  legality.  In  the  course  of  the  last  war  1789. 
several  iostances  of  this  sort  occurred,  where  the  Prize  Court  of 
Admiralty  exercised  the  jurisdiction  now  contended  for,  and  their 
proceedings  were  confirmed  by  the  Court  of  Appeals.  One  of  Wolff* 
them  was  in  the  instance  of  the  Buoen  Consago,  which  was  a 
prize  taken  by  an  English  ship,  and  carried  into  Ldsbon,  where 
the  proceeds  were  lodged  in  an  English  house  under  the  firm  of 
Maytie  and  Co. :  after  condemnation  of  the  cargo  there,  which 
was  confirmed  on  appeal  here,  a  claim  was  set  up  on  the  part  of 
the  joint  captors  for  their  proportion  of  the  prize ;  and  a  moni- 
tion was  accordingly  issued  from  the  Court  of  Appeal,  (at  which 
court  the  Lords  Camden  and  Grantley  were  present,)  requiring 
Mayne  and  Co.  to  bring  the  proceeds  into  court;  for  disobeying 
which  monidon  an  attachment  issued  on  the  5th  of  July  17B6- 
and  in  consequence  of  that  the  proceeds  were  brought  in.  The 
cases  of  the  Misericordia,  the  Jean  de  Theodore,  the  Frow  Maria, 
the  Nostra  Seignora  de  Saragossa,  and  the  Santa  Rita,  were  also 
mentioned  as  similar  instances.  This  power  of  the  Admiralty 
was  also  incidentally  recognized  in  Parliament  in  1785,  when  a 
bill  was  brought  in  for  the  purpose  of  compelling  the  prize  agents 
to  deliver  the  proceeds  of  the  capture  at  St.  Eustatia  into  the 
hands  of  certain  commissioners  :  but  that  bill  was  dismissed  on 
the  ground  that  the  Admiralty  Court  had  a  competent  power  to 
compel  the  production  of  the  proceeds,  if  a  proper  case  were 
made  out.  In  consequence  of  this,  a  monition  has  since  issued 
against  these  agents ;  some  of  whom  are  indeed  out  of  the  reach 
of  the  process  of  the  court,  but  the  others  are  made  amenable. 
Tiien  if  it  be  objected  that  at  all  events  this  power  of  the  Ad- 
miralty only  exists  till  sentence  of  condemnation,  and  that  after- 
wards its  jurisdiction  is  at  an  end,  for  that  then  the  parties  hold 
the  proceeds  of  the  prize  not  as  agents,  but  in  right  of  property  ; 
it  is  contended, 

fidly.  That  that  power  subsists  after  a  general  adjudication, 
until  all  claims  respecting  the  prize  are  determined.  Those 
claims  may  arise  from  three  different  parties ;  the  captor  enemy, 
the  captured  enemy,  or  a  neutral.  The  rights  of  the  latter 
.form  the  most  important  object  of  the  attention  of  the  Prize 
Court ;  for*  with  regard  to  enemies^  the  condemnation  puts  a 
final  end  to  their  claims:  but  it  is  otherwise  with  respect 
to  the  neutrals,  ^  whose  claims  arise  after  condemnation ;  and 
the  condemnation  itself  is  subject  to  such  rights  as  neutrals 
may  have  in  the  property.    The  neutral  master,  who  is  a  mere 

carrier. 
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1789.  carrier  has  a  lien  on  the  cargo  for  freight  and  ezpences ;  asd 
- — ^  this  lien  still  continues,  notwitlistanding  a  general  condemnation, 
^^^^  for  the  cargo  is  condemned  subject  to  his  right.  The  master 
Wolff.  is  no  party  to  the  suit  respecting  the  question  of  prize ;  and  a 
judgment  can  only  conclude  those  who  are  parties  to  the  suit. 
And  in  this  particular  case  the  plaintiffs  are  bound  by  their 
own  agreement ;  for  the  cargo  was  put  into  their  hands  with  an 
express  reservation  of  the  question  of  freight,  to  beheardin  theregu^ 
lur  course  of  causes.  So  that  this  cargo  was  only  delivered  to 
them  conditionally,  and  a  part  of  this  cargo  sufficient  to  answer 
the  claim  for  freight  and  expences  has  not  been  condemned  at 
all.  Neither  can  it  be  said  that  the  question  of  freight  is  to  be 
determined  of  course,  because  the  master  is  in  general  entitled  to 
freight  and  expences ;  for  his  claim  is  subject  to  many  excep- 
tions, which  cannot  be  determined  without  involving  in  it  the 
question  of  prize ;  as  if  the  captor  plead  that  the  goods  were 
contraband,  there  a  direct  question  arises  whether  the  freight 
does  not  become  prize  as  well  as  the  goods.  This  is  one  of  the 
most  difficult  subjects  which  are  agitated  in  the  Admiralty  Court, 
because  it  may  be  affected  by  particular  treaties,  the  law  of  na- 
tions, proclamations,  or  orders  in  council.  Or  if  the  captor  plead 
that  the  neutral  refused  search,  or  sailed  under  convoy  of  the 
enemy's  ships  of  war,  or  conveyed  intelligence  to  the  enemy ;  they 
also  are  waivers  of  the  rights  of  neutrality,  and  must  be  discussed 
before  the  question  of  freight  can  be  determined ;  but  of  none 
of  them  can  the  Common  Law  Courts  take  cognizance.  The 
question  of  freight  must  be  determined  by  the  same  Court  which 
determines  the  principal  question  of  prize ;  otherwise  the  Court* 
of  Common  Law  must  be  converted  into  Prize  Courts.  It  may 
be  said  that  the  freight  may  be  adjudged  in  the  Admiralty,  and 
that  a  proceeding  may  be  instituted  in  a  Common  Law  Court 
to  enforce  that  decree  :  but  it  would  be  in  vain  for  the  Admiralty 
to  adjudge  the  question  of  prize,  if  they  could  not  order  the 
proceeds  to  be  brought  into  their  court.  If  they  could  not  give 
effect  to  their  own  adjudication,  they  would  have  a  power  of  ad- 
judging that  which  they  could  not  execute,  and  the  Common 
Law  Courts  would  have  to  execute  that  decree,  the  justice  of 
which  they  could  not  examine;  a  species  of  judicature,  not  only 
vexatious  to  the  subject,  but  also  degrading  to  both  the  courts. 
This  jurisdiction  now  claimed  by  the  Admiralty  was  recognized 
by  liord  Mansfield  in  Livingston  and  another  v.  M'Kenzie,  at 

Nisi 
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Nisi  Prius  id  1766.  The  ship  Margaret  (a)  was  taken  in  the  war 
before  the  last  by  a  King's  ship,  but  restored  by  the  sentence  of 
the  Vice- Admiralty  Court  in  Jamaica;  that  sentence  was  con- 
firmed on  appeal  here,  and  the  cause  was  remitted  back  to 
Jamaica.  The  captured  however  brought  an  action  here  at  com- 
mon law,  founded  on  the  sentence  of  reversal :  but  Lord  Mans^ 
field  was  of  opinion  that  it  was  not  maintainable,  as  the  question 
arose  out  of  a  prize  cause,  and  that  the  Courts  of  Admiralty  pughc 
to  enforce  their  own  decrees^  and*  he  noQ-<$uited  the  plaintiffs. 
In  determining  a  question  of  this  kind,  the  situation  of  neutrals  is 
also  entitled  to  some  consideration  ;  they  are  brought  into  litiga- 
tion, without  any  misconduct  on  their  parts,  on  account  of  hos- 
tilities between  this  and  some  other  country ;  and  if  they  were 
subject  to  the  vexation  and  expence  of  instituting  a  fresh  suit  in 
Common  Law  Court,  after  having  gone  through  all  the  proceed- 
ings in  the  Court  of  Admiralty,  it  would  be  an  inducement  to  fo- 
reign powers  in  time  of  war  (o  enter  into  armed  neutralities. 

Erskine,  fVood,  and  Richardson  {b),  in  support  of  the  rule,  as 
to  the  principal  question,  made  four  grounds  :  1st,  That  sup- 
posing that  the  Admiralty  have  jurisdiction  over  the  question  of 
freight,  as  an  incident  of  prize,  which  they  denied,  yet  if  they 
suffered  the  ship  or  cargo  to  go  out  of  their  custody,  without 
taking  a  stipulation  of  submission  to  their  jurisdiction  from  the 

(a)  In  1763,  this  vessel,  being  the  property  of  Uvingsion  and  fVehhf  of  New 
York,  sailed  from  thence  whh  a  cargo  of  lumber  and  provisions  bound  to  Jamnem^ 
where  she  delivered  her  cargo ;  and  with  the  proceeds,  amounting  to  iSOOi.  in 
specie,  she  proceeded  on  a  farther  voyage  to  the  Spanish  setUement  of  Monti 
ChrUU ;  in  the  course  of  which  she  was  taken  by  tiis  Majesty's  ship  the  Defiance^ 
commanded  by  Captain  M^Kenzie,  He  took  the  specie  out  of  the  ship,  and  put 
a  prize  master  and  mariners  on  board  to  conduct  her  to  Jamaica;  but  before  her 
arrival  there  she  was  captured  by  a  French  ship  of  war,  and  carried  into  Port-oM* 
Prince,  where  she  was  condemned  to  the  French  captors.  Captain  lU*Kenxie 
Boon  afterwards  instituted  a  suit  in  the  Vice-Admiralty  Court  in  Jamaica  against 
the  specie,  which  be  either  kept  in  his  possession,  or  had  paid  into  the  hands  of 
his  agent  there.  A  claim  was  then  set  up  by  the  master  for  the  ship  as  the  pro- 
perty of  Uvingsion  and  fVeUh,  Briiith  subjects  residing  at  New  York;  and  for 
the  specie  as  the  property  of  the  said  owners,  and  of  him  the  claimant  also  a 
BriiiMh  subject.  On  the  29th  of  October  1 762,  after  bearing  the  cause,  the  Judge 
of  the  Vice- Admiralty  Court  at  Jamaica  decreed  the  sum  of  1!KX)<.  in  the  posseuum 
iifthe  captor  to  be  restored  to  the  claimant ;  and  the  ship  and  the  rest  of  the  e& 
fects  on  board  at  the  time  of  the  capture,  or  the  full  value,  to  be  also  restored  to 
the  claimant.  From  this  decree  Captain  M*Kenzie  appealed  to  the  ixirds  Com- 
missioners of  Appeals  in  prize  causes,  who,  on  tlie  1st  of  May  1764,  affirmed  the 
sentence  below>  and  decreed  the  cause  to  be  remitted.  About  two  years  after 
this  decree  the  action  was  brought  here. 

(6)  This  was  argued  by  Richardton  in  the  last  Term  -,  and  by  Ertkineand  Wood 
#n  this  day. 

person 


1789. 
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againsi 
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1789*        person  to  whom  it  was  delivered,  the  incidental  matter  is  thereby 
severed  from  the  original  cause,  and  no  longer  cognizable  ia 
t^tAui        that  court.    2dly,  That  tiie  paities  entering  into  the  stipulation 
wotFF.       can  oo  no  account  be  charged  beyond  the  sum  therein  specified. 
3dly,  That  the  Admiralty  have  no  jurisdiction  over  freight  in  the 
case  of  prize  goods,  by  the  ancient  usage  of  that  court,  and  the 
law  of  nations.      4th]y,  That  at  any  rate  they  cannot  award 
freight  in  such  cases  since  the  19  Geo.  S.  c.  67*    Although, 
generally  speaking,  where  the  Court  of  Admiralty  has  jurisdic- 
tion of  the  original  cause,  it  may  also  take  cognizance  of  inci- 
dents arising  therefrom,  yet  there  are  many  such  incidents  of 
which  it  clearly  cannot  hold  plea,  such  as  the  penalties  given 
by  the  prize  act  (a)  for  certain  acts  of  the  captors.    That  rule 
therefore  must  be  taken  with  two  restrictions;   1st,  That  the 
matter  arising  out  of  a  cause  over  which  they  have  jurisdiction 
should  not  only  be  incidental,  h\xi  necessarily  so;  and,  2dly,  That 
the  drawing  it  within  the  jurisdiction  of  that  Court  should  not 
counteract  the  common  or  statute  law:    Therefore,  as  to  the 
first ;  if  a  ship  captured  be  adjudged  no  prize,  the  Admiralty 
liBay  give  damages  for  an  injury  sustained  in  port,  because  the 
bringing  her  into  port  was  a  necessary  consequence  of  the  cap- 
ture.   1  Lev.  243.     1  Sid.  367.     Do^l.  582.    Now  frdght, 
of  which  it  appears  from  many  authorities  {b)  that  the  Admi- 
ralty  has  no  original  jurisdiction,  cannot   be  considered  as  a 
necessary  incident  in  a  question  of  prize.     On  the  contrary,  the 
taking  cognizance  of  it  appears  to  be  a  novel  usurpation  of  that 
court ;  there  being  no  instance  to  be  found  of  freight  having  been 
awarded  to  neutral  ships  under  similar  circumstances,  for  the  goods 
of  enemies  condemned,  before  the  late  war ;  but  there  were  many 
instances  of  Dutch  neutral  ships,  laden  like  the  D*Arenden  Jan 
with  West  India  produce,  the  property  of  the  enemy  (c),  which 
were  condemned  without  reserve,  ship  as  well  as  cargo ;  and 
upon  appeal,    those  sentences  were  uniformly  affirmed  at  the 
Cockpit,  when  Lord  Hardwicke  and  Lord  Mansfield  assisted  at 
the  board.    If  freight  could  in  any  case  be  considered  as  an 
incident  in  a  question  of  prize,  so  as^  to  give  the  Court  of  Ad- 
miralty a  power  of  awarding  it  to  the  master  of  a  neutral  vessel, 
jt  can  only  be  upon  a  principle  similar  to  that  which,  at  com- 
mon law,  gives  the  master  a  lien  on  the  cargo  while  it  remains  on 

(a)  19  Geo,  3.  c.  67,  8. 2d.  30.  34. 36. 39. 46.  50. 

(6)  4  Intt.  139.    6  Vin.  523.  pi,  22.    2  Lord  Rmpn,  934.    Hard.  474. 

(c)  Vide  Brpnaiy.  MkUu^  1  U.  Bkck.  C.  B.  191. 

board ; 


IN  THE  Twenty-ninth  Year  of  GEORGE  III,  335 

board;  in  which  case  he  may  retain  it  till  his  freight  is  paid:        17S9. 

but  even  at  common  law,  if  he  once  part  with  the  possession  of        

the  goods,  he  cannot  afterwards  re-^take  them,  or  the  produce        againti 
thereof ;  much  less  by  any  Admiralty  process.  2  Lord  Raym.  934.       Wolff. 
6  Mod.  12.    And  in   1 1  Mod.  6.,  Lord  Holt  expressly  said 
that  if  the  master  once  part  with  the  goods  out  of  his  possession, 
he  cannot  afterwards  re«take  tbeai  by  any  Admiralty  process ; 
for  if  the  goods  are  on  land,  and  the  Admiralty  arrest  them,  a 
prohibition  will  go.    This  follows  from  the  very  nature  of  die 
Admiralty  jurisdiction ;  for  all  their  proceedings  in  such  casea 
are  in  rem ;  and  as  all  prize  ships  and  goods  are  by  law  in  their 
custody  till  condemnation  or  discharge,  that  Court  and  the  par- 
ties have  a  lien  upon  them  until  that  time;  and  therefore  if 
any  thing  remains  to  be  done  after  an  interlocutory  sentence 
for   the    delivery  of    the  ship    or  cargo    to  the  captor   or 
claimant,  that  Court  has  a  right  to  make  that  delivery  upon 
conditions,  provided  they  are  not  against  law;  and  may  compel 
the  parties  to  give  aecurity  for  the  performance  of  those  con- 
ditions ;  which  if  they  refuse,  the  Court  may  then  order  (a)  the 
ipsa  corpora  to  be  sold,  and  deposit  the  money  arising  from  audi 
sale  in  some  public  securities  for  the  benefit  of  the  parties  en- 
titled.     So  that  even  admitting  that  before  delivery  of  the 
goods,  the  Admiralty  might  have  drawn  to  its  jurisdiction  (he 
question  of  freight  by  means  of  the  lien,  as  a  necessary  incident 
to  the  original  cause,  yet  such  incident  without  some  new  con- 
tract became  instantly  severed  by  the  delivery  of  the  cargo,  and 
was  no  longer  within  the  reach  of  the  Admiralty  process ;  but 
became  new  matter  and  cause  of  action  arising   upon   land, 
and  falls  of   course  within  the  jurisdiction  of    the  Courts 
of  Common  Law.     And  this  is  universally  the  rule  in  every 
matter  of  Admiralty  cognizance,  as  in  the  cases  of  flotsam  and 
piracy,  which  with  all  their  incidents  are  as  completely  within 
the  jurisdiction  of  the  Admiralty  as  any  question  of  prise.    In 
the  first  case,  if  the  thing  be  drawn  on  shore,  and  be  there  taken 
by  one  claiming  Admiral's  jurisdiction,  an  action  lies  against  him 
at  common  law  and  not  in  the  Admiralty :  but  if  the  same  per- 
son take  the  thing  at  sea  and  draw  it  on  land,  and  cany  it 
away  immediately,  diere  the  suit  shall  be  in.the  Admiralty, /or 
this  is  a  continued  act.     I  Rol.  Abr.  533.    6  Fin.  Abr.  526, 7* 
1  Com.  Dig.  278.  A  Inst.  140.  2  Mod.  294.   Carth.  399-  So 
where  a  ship  and  tackle  were  seized  as  pirates'  goods  in  the 

'      (a)  19  Gm.  3.  c.  67.  «.  27. 

Thames, 
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1789.        Thames f  and  the  owners  seized  and  carried  away  the  sails  and 

""""^        tackling:  upoB  a  suit  being  instituted  in  the  Admiralty  Court  to 

againsi       recover  them  back,  a  prohibition  was  granted,  because  that  was  a 

Wolff.       matter  which  arose  subsequently  infra  corpus  comitatAs,  though 

the  Admiralty  had  original  jurisdiction  of  the  question  of  piracy. 

1  RoL  Rep,  285.     1  RoL  Jbr.  532.    3  Bulstr.  147.     But  if  the 

sails  and  tackling  had  remained  on  board,  or  been  in  the  custody 

of  the  Admiralty  on  shore,  they  would  have  had  jurisdiction. 

1  Show.  179.  Therefore  if  the  captor  in  this  case  had,  instead 
of  receiving  the  cargo  by  order  of  the  Court,  clandestinely  takeQ, 
it  out  of  the  ship,  no  suit  could  have  been  maintained  there  to 
recover  it  back,  or  compel  him  to*  account  for  it ;  much  less 
then  can  it  be  done  where  the  Admiralty  has  willingly  parted 
with  the  lien.  And  wherever  a  prohibition  has  been  denied  in 
cases  where  suits  have  been  histituled  in  the  Admiralty  to  re- 
cover pirates'  goods  which  have  been  sold  on  land,  they  have 
been  where  those  saks  were  collusive,  and  where  the  Court  con- 
sidered the  possession  of  the  vendees  as  the  possession  of  the  pirates 
themselves:  but  if  they  have  been  sold  on  land  in  market  overt 
and  withoutfraud,  there  a  prohibition  has  been  granted^  1  Rol. 
Jbr.  530.  Hob.  79.  2  Brownl.  29.  2  Saund.  260.  1  Ventr.  173. 

2  Lev.  25.  Therefore  in  no  event  could  the  Admiralty  take 
cognizahce  of  the  question  of  freight  here  as  incident  to  the 
question  of  prize,  because  it  was  not  one  continued  act ;  for  by 
the  delivery  of  the  cargo  out  of  the  custody  of  the  Admiralty^ 
it  became  a  separate  question,  to  which  the  jurisdiction  of  the 
Admiralty  could  not  be  extended,  unless  a  recognizance  by  vray 
of  stipulation,  in  the  usual  form,  had  been  entered  into  by  sure* 
ties  on  behalf  of  the  party  to  whom  such  delivery  was  made ; 
whereby  they  expressly  submit  to  the  jurisdiction  of  that  Court, 
and  consent,  in  case  of  default  in  the  performance  of  the  con- 
ditions, that  the  Admiralty  process  shall  issue  against  them. 
And  it  is  only  by  such  a  stipulation  that,  the  jurisdiction  of  the 
Admiralty  can  be  prolonged  after  the  delivery  of  the  thing  itself 
their  lein  being  then  exchanged  for  a  personal  security.  And 
even  with  respect  to  another  part  of  this  cargo  claimed  by  Grre- 
gory,  the  Admiralty  did  take  a  fidejussory  caution  when  they  de- 
livered it  to  the  captor,  which  shews  that  that  Court  conceived 
k  to  be  necessary ;  and  the  omission  of  it  with  regard  to  this 
part  of  the  cargo  was  a  mere  blunder.  If  the  monition  had 
been  against  the  parties  in  this  case  to  give  bail,  it  might  per- 
haps have  been  enforced  ;  but  here  the  monition  has  a  different 

object 
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•bject  in  view.    For  though  an  individual  cannot  by  his  consent        1789* 
give  a  jurisdiction  to  a  court  which  has  none,  yet  he  may  bind  him-        *| 
self  under  such  a  penalty  to  do  some  specific  act,  not  contrary  to         agoiiut 
law.   1£  Rep.  78.  2  Brownl.  30.    1  Com.  Dig.  278.   1  Lit.  Jbr.       "^olfw. 
718.   G.2Lil.Abr.\5\.   G.  475.  C.  6Mod.Q52.  1 1  Mod.  5. 
1  Ld.  Raym.  272.    Jndr.  8.  1  fez.  471.   2  Bur.  746.   Cowp. 
330.   Dough  586.    But  here  there  is  nothing  on  which  the  sen- 
tence of  the  Court  of  Admiralty  can  attach ;  for  it  has  no  longer 
a  lien  on  the  thing,  nor  has  it  taken  any  security  for  the  pro- 
duction of  it ;  and  it  has  no  bold  upon  the  person  except  by  con- 
sent.   This  appears  clearly  from   tracing  the  origin  of  those 
stipulations.     When  the  property  of  prizes  was,  for  the  first 
time,  in  the  reign  of  Queen  AnnCf  vested  by  act  of  parliament  in 
the  captors,  contingencies  were  foreseen,   where,  in  order  to 
prevent  them  from  perishing,  it  might  be  necessary  to  delivcf 
up  ship  and  cargo  before  the  question  of  prize  and  its  incidents 
could  be  determiued ;  in  all  which  cases  the  statutes  have  uni- 
formly directed  the  Judge  to  take  good  and  suflicient  security 
from  the  party  to  whom  the  delivery  is  made,  or,  in  case  of  re- 
fusal, or  objection  to  such  security,  to  sell  the  same  and  deposit 
the  produce.     No  particular  mode  of  security  being  therein 
pointed  out,  the  Prize  Court  adopted  the  stipulation  (a)  taken  by 
the  Instance  Court  in  civil  causes  and  maritime,  which  makes  the 
parties  personally  liable  by  their  express  consent :  But  without 
such  stipulation  it  has  always  been  admitted  by  civilians  as  well 
as  common  lawyers  that  the  Admiralty  had  no  jurisdiction  where 
the  thing  itself  was  out  of  their  custody.     In  /ormer  times  the 
Admiralty  had  bieen  in  the  practice  of  taking  recognizances  like 
courts  of  record  ;    which    produced    so  many  prohibitions  : 
And  it  was  at  one  time  a  great  subject  of  complaint,  and  was 
declared   illegal  by  all  the  Judges.    4  Inst.  135.     In  conse- 
quence of  that  resolution  it  should  seem  that  the  Court  of  Ad- 
miralty had  adopted  the  stipulation  now  in  use,  which  is  suf- 
ficiently distinguished  from  a  recognizance  taken  in  a  court  of 
record,  and  which  the  Courts  of  Common  Law,  frooi  a  con- 
viction that  something  of  the  kind  was  absolutely  necessary  to 
maintain  the  Admiralty  jurisdiction,  at  length  approved  of  in 
Par  V.  Evans  (b),  15  Car.  2.    The  very  ground  of  its  jurisdic- 
tion appears  from  this  instrument  to  be  the  consent  of  the  party ; 
and  though  it  subjects  his  person  and  goods,  it  does  not  enable 
the  Admiralty  to  issue  process  against  his  lands.     But  without 
iuck  stipulation  it  is  expressly  said  in  I  Keb.  500.  that  ihty  can- 

(«)  Sir  ThamoB  Rfnf.  78.  {b)  lb.    1  Kib.  489, 500.  515. 54«.  55f . 

Vol.  III.  Z  not 
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1789.       not  maintain  am/ jurisdiction  at  all.    And  in  a  subsequent  case 

of  Degraves  v.  Hedges  {a),  Dr.  Lane,  a  very  eminent  civilian, 

t^ainsi        ^^^  ^'^  arguing  against  a  prohibition  in  a  case  nvhere  the  plain* 
\foLFF.       tiff  had  entered  into  such  a  stipulation,  said  that  it  Mras  a  matter 
of  the  utmost  consequence  to  the  Admiralty ;  for  if  a  prohibition 
should  go,  that  Court  would  signify  nothingy  because  most  of  their 
proceedings  were  upon  such  stipulations.    All  which  shews  that 
it  has  always  been  considered  that  a  stipulation  of  some  sort  was 
necessary  to  give  the  Admiralty  jurisdiction  where  they  were  not 
in  possessiqn  of  the  thing  itself.    But  if  this  suit  can  be  maintain- 
ed, it  will  be  nugatory  in  future  to  take  any  such  security  in 
order  to  give  themselves  jurisdiction.     And  this  reason  is  con- 
firmed by  the  regular  forms  of  proceedings  in  that  court,  as  ap- 
pears from  Gierke's  Praxis  Suprenue  Curia  Admiralitatis  (Jb)  and 
other  books,  which  clearly  shew  that  in  the  various  stages  of  a 
fuit  fidejussory  caution  is  as  essentially  necessary  to  give  them 
jurisdiction  over  the  persons  and  effects  of  the  parties  in  all  cases, 
where  the  Court  has  no  possession  of  the  ipsa  corpora,  as  bail  is 
in  the  Courts  of  Common  Law.  And  with  this  agrees  Mr.  Justice 
Blackstone's  (c)  opinion.     And  as  the  plaintiff  in  Common  Law 
Courts  (d)  cannot  even  declare  in  chief,  where  the  defendant  is 
not  in  actual  custody,  till  special  bail  be  taken  or  an  appearance 
entered  by  filing  common  bail,  so,  upon  similar  principles,  unless 
a  defendant  in  the  Admiralty  is  either  in  actual  custody  or  has 
given  fidejussory  caution,  they  can  only  proceed  for  defaults,  but 
not  to  sentence  definitive  (c).     It  must  necessarily  be  the  same 
where  a  party  has  been  discharged  either  out  of  custody  or  from 
his  stipulation,  \\  hich  was  the  case  here :  For  even  in  the  case 
of  an  escape  there  can  be  no  further  proceeding  till  the  party 
is  brought  into  court  again.  1  Show.  177.  ^Mod.  136.  1  Freem. 
213.  Sty.  1 1 7.  Skin,  583.  And  if  the  party  go  at  large  by  consent, 
he  can  never  be  taken  again.    4  Burr,  2482.    I  Term  Rep.  559* 
Here  too  the  bail. having  been  once  taken  in  execution  the 
principal  was  for  ever  discharged.    Cro.  Jac.  320.    2  Bulst.68. 
1  Brownl.  121.     1  Rol.  Abr.  897.     2  Wils.  294.     Still  less 
therefore  can  the  Admiralty  proceed  against  the  principal  in  this 
case  after  the  bail  have  paid  the  full  amount  of  their  stipulation  : 

(a)  2  Lord  Hay,  12U5. 

(6)  This  book  is  mentioned  with  approbation  by  Lord  Hardwickey  1  Atk.  996- 
and.cited  in  5  BUic,  Com.  108. 

(c)  3  Com.  S91.  (<0  Ante,  %  vol,  719. 

(e)  CUtM9  Pra,  TU,  31.  p.  52.  Artk.  M,  Bowgktofif  Sec.  e  libro  niff.  Adm. 
p. 170. 

There- 
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Therefore  it  is  not  enough  to  say  that  in  the  present  case  the  mo-  1789* 
nition  is  not  issued  against  Brymer  and  Pearson  vls  suretieSf  but 
as  owners  of  the  Letter  of  Marque,  for  they  are  no  longer  bound  ogajmH 
to  the  jurisdiction  of  the  Court  in  this  suit,  the  stipulation  being  Wolff. 
discharged.  Many  prohibitions  have  gone  as  to  proceedings 
against  owners,  where  both  the  owners  and  ship  had  been  libelled 
in  the  Admiralty,  and  where  the  owners  had  not  bound  them* 
selves  by  stipulation.  Johnson  v.  Shippen,  9.  Ld.  Raym.  984. 
Brickett  v.  Pearce,  6  Vin.  52il.  pi.  22.  Yates  v.  Hall,  1  Term 
Hep.  79.  and  many  cases  there  cited.  By  the  practice  of  the  Admi- 
ralty fidejussors  are  considered  as  so  indispensably  necessary  ta 
their  jurisdiction  where  they  have  delivered  the  ipsum  corpus,  that 
there  can  be  no  proceedings  to  sentence  definitive  till  it  be  cer- 
tified by  the  proper  officer  that  the  party  has  entered  into  a  stipu- 
lation, nor  can  they  legally  proceed  in  the  suit  unless  such  certifi- 
cate be  continued  by  the  proctor  for  the  other  party  from  court 
day  to  court  day  (a) ;  now  here  that  could  not  have  been  done 
after  they  were  out  of  court.  As  the  Admiralty  therefore  ap- 
pears to  be  acting  not  only  contrary  to  the  principles  of  the  com-  ~ 
mon  law  in  passing  a  final  sentence  against  parties  in  no  way  be- 
fore them,  and  over  whom  they  have  no  jurisdiction,  but  also 
to  have  deviated  in  this  instance  from  the  civil  laW,  and  the 
course  of  their  own  Court,  the  whole  proceeding  is  a  nullity,  and 
ihis  Court,  is  bound  to  interpose  by  granting  a  prohibition.  If 
the  claimant  had  expected  that  any  greater  sum  than  500/. 
would  have  been  decreed  for  freight,  he  ought  before  delivery  to 
have  held  the  captor  bound  to  an  amount  sufficient  to  cover  the 
whole  ;  but  having  neglected  to  avail  himself  of  the  remedy  pro- 
vided by  law,  the  Court  of  Admiralty  cannot  now  draw  to  them- 
selves a  new  jurisdiction  over  the  subject  under  the  pretence  of 
doing  justice.  If  a  defendant  is  not  properly  in  court  at  the 
time  of  the  judgment,  that  would  be  a  ground  for  arresting  the 
judgment,  or  reversing  it  for  error,  at  common  law.  Cro.  ElU. 
223.  Moor.  69^.  Cro.Jac.  620.  PopA.  145.  And  a  similar  irre- 
gularitjr  in  an  inferior  court  is  a  good  ground  for  a  prohibition. 
As  to  the  cases  cited  in  the  Admiralty  to  prove  their  jurisdiction 
in  a  case  like  the  present,  they  are  all  of  them  cases  of  a  very  mo 
dem  date ;  and  were  merely  disputes  between  joint  captors  as 
to  their  several  proportions.  There  is  another  ground  for  award* 
ing  the  prohibition  in  this  case,  because  the  Admiralty  had  no 
power  to  award  freight  in  a  case  like  the  present  under  the  truo 

(a)  Cl€rk(^8  Prajr.  TU,  2*.  «3.  31. 

Z  2  con* 
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178g,        construction  of  the  19  Geo.  3.  c.  67*  5.  2.  (a),  which  vests  the* 
"""^        property  of  enemies'  goods  condemned  as  prize  absolutely  in  the 
agrniMt        captors  subject  to  customary  duties,  b;c.  but  without  any  resenr- 
WO/.FF.        ation  of  freight.    Now  whatever  might  have  been  the  right  of 
the  Admiralty  before  to  grant  freight  in  their  discretion,  which 
has  been  before  denied,  yet  now  that  discretion  is  virtually  taken 
away  ;  for  every  statute  which  introduces  a  new  law,  and  limits 
a  thing  to  be  done  in  a  particular  form,  though  it  be  spoken  in 
the  affirmative,  yet  includes  in  it  a  negative  that  it  shall  not  be 
done  in  any  other  manner.     Plowd.  113.  b.  206.  &•     11  Rep* 
59.     Hob.  298.     1  Show.  420.     Show.  Pari.  Cas.  175.    3  P. 
Will.  6.  461.     1  Ld.  Raym.  9Q»     Here  there  is  even  a  nega- 
tive; for  it  says  that  m>;2e  other  than  the  captors  are  to  have  any 
share.     Here  therefore  a  prohibition  lies  ex  debito  justiiitty  in- 
asmuch as  the  Admiralty  have  proceeded  contrary  to  an  act  of 
t":^  parliament.     13  Rep.  42. 

'  Lord  Kenyon,  Ch,  J. — If  we  entertained  any  serious  doubt  on 

this  question,  we  would  give  the  party  leave  to  declare  in  prohi- 
bition, in  order  that  the  point  might  be  determined  by  the  Court 
of  dernier  resort.  But  as  we  have  no  doubt  upon  it,  there  are 
many  reasons  why  we  ought  not  to  grant  the  prohibition.  In 
the  first  place  it  would  occasion  an  useless  ex  pence  to  the  parties ; 
and  in  the  next^  and  which  is  a  matter  of  greater  importance,  it 
would  again  put  these  kind  of  questions  in  doubt,  which  have 
long  been  settled  as  to  the  Court  of  Admiralty :  There  is  also  an 
additional  reason  why  we,  who  entertain  no  doubt,  should  not 
interfere,  which  is  that  if  the  parties  are  dissatisfied  with  our 
opinion  they  may  apply  to  every  other  Court  in  Westminster-hall 
for  a  prohibition.  1  do  not  indeed  say  that  the  question  is  so 
clearas  to  preclude  all  argument  on  the  other  side,  but  the  strong 
inclination  of  uur  opinion  is  in  favour  of  what  has  been  done  in 
the  Prize  Court.  These  proceedings  take  their  rise  from  the 
capture  of  a  Danish  by  an  English  ship.  The  ship  and  goods 
were  libelled  in  the  Admiralty;  and  several  persons  came  in  as 
claimants,  among  whom  was  the  present  defendant,  who  claimed 
the  ship  as  belonging  to  a  subject  of  a  neutral  power.  As  far  as 
respected  Gregory's  goods,  they  were  condemned,  and  no  appeal 
was  entered  against  that  sentence.  As  far  as  respected  the  ship 
itself,  she  was  ordered  to  be  restored,  as  being  the  property  of  a 
neutral  subject.  But  with  regard  to  the  goods  of  the  defendant 
they  were  also  condemned ;  against  which  an  appeal  was  inter- 

(n)  Vide  SO  Gf.  $,  c.  <S.  «.  S.    XX  Gep,  3.  c.  15.  «.  S. 

posed. 
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posed,  and  the  sentence  was  confirmed.     The  Court,  seeing        1789* 

that  tlie  master  of  the  neutral  ship  had  done  nothing  to  forfeit        

Ills  claim  to  freighr,  decreed  that  it  should  be  paid  to  him :  agmmi 
and  this  is  the  constant  practice  where  it  does  not  appear  that  "^Volff. 
the  neutral  has  done  any  thing  in  violation  -of  any  treaty  or  of 
the  jui  gentium,  as  by  refusing  to  be  searched,  or  to  shew  bis 
papers,  or  carrying  contraband  goods  to  the  enemy,  and  in  a 
variety  of  other  instai»ces,  by  which  he  would  forfeit  his  pri- 
vilege as  a  neutral  subject.  Before  this  question  however  waa 
discussed,  on  an  application  to  the  Court  of  Admiralty,  the 
goods  were  delivered  to  the  party  claiming  them ;  but  inas- 
much  as  a  subsequent  demand  might  be  made,  which  it 
was  in  tbe  power  of  that  Court  to  determine,  they  took  bail  to 
a  certain  amount,  which  has  since  proved  to  be  insufficient.  But 
it  is  said  that  as  soon  as  the  property  is  thus  delivered  into  the 
bands  of  the  captors,  the  Court  of  Admiralty  has  no  longer 
any  control  ovet  it,  and  can  only  proceed  against  the  sureties 
for  the  amount  of  the  bail.  B^t  that  position  would  be  highly 
inconvenient :  and  indeed  would  completely  shut  the  doors  of 
justice.  For  if  the  Admiralty  Court  be  then  functus  officio,  and 
the  bail  \)e  insufficient,  what  is  to  become  of  the  freight  i  A 
Court  of  Common  Law  cannot  take  cognizance  of  freight ;  it  in* 
volves  in  it  the  questfon  of  prize,  and  whether  or  not  the  goods 
are  contraband,  and  many  other  questions,  which  depend  on  the 
treaties  made  with  foreign  powers,  of  which  this  Court  knows 
nothing,  but  all  which  must  be  subjected  to  the  decision  of  some 
foium,  governed  by  the  same  rules  in  all  countries.  Tbe  muni- 
cipal laws  oftbis  country  are  not  the  laws  by  which  other  coun- 
tries  are  governed ;  but  Courts  of  Admiralty  are  instituted  in 
all  civilized  countries,  and  found  their  determinations  On  the 
same  general  code  of  laws.  The  proposition  then  cannot  be 
maintained^  that,  when  the  Court  of  Admiralty  has  parted  with 
the  possession,  it  is  functus  officio;  and  the  argument  ab  incoH" 
venienli  applies  strongly  against  it,  because  if  that  Court  has  no 
jurisdiction,  no  Court  whatever  can  give  relief.  While  the 
goods  remain  in  the  warehouses  of  the  Admiralty  it  is  admitted  <'. . 

that  they  may  dispose  of  them  according  to  the  exigency  of 
the  case;  the  same  rule  holds  in  common  law  courts,  when 
they  are  said  to  be  in  custodia  legit:  but  when  do  they  cease  to 
be  so  ?  Not  when  they  are  sent  out  of  their  actual  ci^tody. 
Tbe  jurisdiction  of  that  Court  attaches  in  rem,  and  is  not  altered 
by  a  change  of  hands ;  I  lay  some  stress  on  tbe  words.  ^  change 
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1789*  **  of  haods/*  because  if  the  legal  property  he  uliereif  as  by  a  sab 
"•^^  in  market  overt,  that  might  vary  the  case.  But  that  question 
miMi  ^  ^^^  affected  by  the  monition  in  this  case :  that  decides  nothing; 
WOLFF.  it  only  requires  the  parties  to  bring  into  the  Court  of  Admiralty 
so  much  of  the  proceeds  of  the  cargo  as  remains  in  their  hands. 
When  the  parties  appear  in  that  court,  and  shew  that  they  are 
not  the  custodes  of  the  property,  and  that  they  have  acquired 
it  by  a  legal  title,  vi^hich  the  laws  of  England  will  protect,  and 
on  which  the  Court  of  Admiralty  cannot  decide,  then  will  be 
the  proper  time  to  apply  for  a  prohibition,  if  that  Court  still  at* 
tempts  to  enforce  the  claim.  But  that  is  not  the  case  now : 
The  property  has  prehaps  only  changed  hands,  and  remains  in 
the  same  situation  as  when  it  was  in  the  warehouses  of  the  Ad- 
miralty, liable  to  be  disposed  of  according  to  the  exigencies  of 
the  case.  It  seems  that  it  was  once  doubted  whether  that  Court 
could  take  a  fidejussory  caution ;  and  it  was  contended  that, 
without  it,  they  would  have  no  jurisdiction  at  all :  but  that  is 
not  warranted  ;  the  reason  for  taking  a  fidejussory  caution  was  to 
guard  against  the  consequences  of  delivering  the  property  to 
foreigneis,  where  that  Court  would  not  follow  it,  or  to  insolvent 
persons  :  but  that  was  only  an  accumulative  remedy,  which 
enabled  the  Court  the  better  to  pursue  the  property,  but  did  not 
supersede  their  jurisdiction  in  rem.  Then  it  has  been  con- 
tended that  the  bail  are  not  liable  beyond  the  extent  of  the  fide- 
jussory caution,  if  the  Court  can  also  proceed  in  rem;  but  this  may 
operate  as  an  accumulative  remedy,  as  in  the  case  of  a  pawn, 
the  right  to  detain  which  is  not  divested  by  the  pawnee  also 
taking  covenant  as  a  farther  security,  on  which  he  may  sue  the 
person  of  the  covenantor.  The  covenant  is  considered  only  as 
an  additional  remedy,  and  the  party  may  proceed  on  both.  In 
this  case,  in  point  of  justice  the  goods  ought  not  to  have 
been  taken  out  of  the  hands  of  the  master,  till  he  had  been 
satisfied  for  his  freight.  And  though  in  order  to  accommo- 
date the  parties  the  possession  of  the  goods  was  changed,  it  must 
be  remembered  that  they  were  charged  in  the  hands  of  the  party, 
to  whom  they  were  delivered,  with  the  same  lien,  as  whilst 
they  remained  in  the  Admiralty  Court.  But  then  the  amount 
of  the  freight  claimed  has  been  objected  to :  but  we  must  sup- 
pose that  it  is  commensurate  with  the  value  of  the  goods : 
that  question  may  be  discussed  in  the  Court  of  Admiralty,  and 
if  any  injustice  has  been  done  on  that  head,  it  may  be  rectified 
on  appeal. 

The 
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The  course  of  these  proceedings  is  by  no  means  novel:  it  has        1789. 

been  repeatedly  taken  in  cases  in  the  Prize  Court  where  I  hate         

sat,  and  tiie  propriety  of  it  was  never  questioned^  t^^t 

AsHHURST,  J.— It  is  certainly  a  general  rule,  that,  where       Molff. 
a  Court  has  jurisdiction  in  the  principal  question,  it  has  ju- 
risdiction incidentally  over  all  interlocutory  matters  connected 
with  the   original  cause.      That  the  Court  of  Admiralty  has 
the  sole   and   exclusive  jurisdiction   over  questions   of   prize 
cannot  be  disputed.     When  a  suit  of  that  sort  is  instituted, 
the  first  thing  to  be  inquired  into  is,  whether  or  not  it  be  a 
lawful  prize?  if  it  be,  the  possession  is  to  be  deoreed  to  the  cap- 
tors.     And  the  question  Here  is  whether,  having  so  decreed, 
that  Court  can  proceed  to  do  justice  in  any  incidental  claims 
that  arise  in  consequence  of  it  ?    I  see  no  reason  why  they  may 
not  resume  such  a  jurisdiction  in  rem  for  that  purpose  after  they 
have  parted  with  the  possession  of  the  goods  taken.    In  the  pre- 
sent case,  after  the   Admiralty  had   decreed  the  goods  to  be 
lawful  prize,  the  master  claimed  freight,  which  subject  can  only 
be  discussed  in  that  court ;  for  whether  or  not  he  is  entitled  to 
freight  depends  on  his  own  conduct  in  particulars  uf  which  ^ 
Court  of  Common  law  cannot  take  cognizance.      Generally 
speaking,  when  a  person  parts  witb  the  possession  of  a  thing  on 
which  he  has  a  lien,  he  parts  with  the  lien  itself :  but  that  rule 
does  not  hold  in  cases  where  by  law  he  is  obliged  to  deliver  up 
the  possession.    Now  here  the  goods  were  in  the  custody  of  the 
law,  and  were  taken  out  of  the  custody  of  the  master  by  the 
power   of   the  admiralty:    but   that    Court   may  decree    him 
freight  and  expences  in  respect  of  his  lien,  notwithstanding  the 
decree  of  the  property  to  the  captors.    Had  the  question  merely 
been  whether  the  plaintiffs  here  were  liable  as  bailj  I  should  have 
thought  that  they  would  not  be  liable  beyond  tlie  amount  of 
the  sum,  for  which  they  had  become  sureties  :  but  that  is  not 
the  present  case ;  for  the  monition  only  requires  them  to  bring 
in  so  much  of  the  proceeds  of  the  cargo  as  remains  in  their 
hands.    They  are  not  called  upon  in  the  characters  of  bail,  but 
as  having  the  possession  of  the  proceeds^  by  whatever  means  that 
mayhave  been  obtained.    It  is  highly  convenient  that  the  Court 
of  ^miralty  should  have  that  power;  and  several  cases  were 
cited  by  the  Advocate  General  to  shew  that  it  had  been  repeatedly 
exercised.     These  cases  have  gre^f  weight,  especially  as  they 
are  consonant  to  justice  and  convenience,  and  there  are  no 
authorities  to  the  contrary. 

Z    4  BULLBB, 
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1789.  BuLLESy  J. — If  a  prohibition  be  granted  in  this  case,  it  most 

be  done  on  some  of  the  allegations  contained  in  the  suggestion. 
In  order  therefore  to  decide  the  case,  it  becomes  necessary  to  ex- 
y^oLrv.       amine  what  are  the  grounds  laid  before  the  court  by  the  sug- 
gestion, as  reasons  to  induce  us  to  grant  the  prohibition,  and 
Mrhether  or  not  they  are  founded  in  point  of  law.    The  first 
allegation  is  that  all. prises  are  committed  to  the  care  of  the 
Court  of  Admiralty  until  Jlfial  sentence,  or  until  interlocutory 
order  for  releasing.     Now  I  find  no  foundation  or  authority  for 
imposing  this  restriction  which  the  plaintiffs  endeavour  to  put 
on  that  Court.    Every  case  thas  1  know  on  the  subject  is  a  clear 
authority  to  shew  that  questions  of  prize  and  their  consequences 
are  solely  and  exclusively  of  the  Admiralty  jurisdiction.    After 
the  cases  of  Lindo  v.  Rodney  (a),  Le  Caux  v.  Eden  (b),  and 
IB  Kast,  {8.]    Jjivingston  v.  M^Kenzie^c),  it  would  only  be  a  waste  of  time  to 
enter  into  reasons  to  shew  that  this  Court  has  no  jurisdiction 
over  those  subjects.    Still  less  reason  is  there  for  saying  that  the 
Admiralty  Court  shall  be  prevented  from  proceeding  after  it  has 
made  an  interlocutory  decree ;  because  that  would  be  to  say  that 
the  Admiralty  has  jurisdiction   at   the   beginning  of  the  suit, 
and  not  at  tlie  end  of  it.    The  2d,  dd,  4th,  and  5th  allegations 
are  that,  when  a  ship  is  delivered  to  the  captor,  security  is  taken 
to  restore  her,  4rc.  according  to  the  sentence ;  that  after  such  de- 
livery the  Admiralty  has  no  jurisdiction  over  the  party  to  whom 
the  ship  is  delivered,  unless  he  be  bound  by  recognizance ;  that 
sureties  are  not  liable  beyond  the  sum  taken  in  the  stipulation ; 
and  that  after  payment  of  such  sum  the  stipulation  is  discharged, 
and  that  any  further  judgment  in  the  suit  is  void.     Now  all 
these  allegations  depend  on  the  construction  of  the  19  Geo.  3 
c.  67-     But,  after  the  greatest  attention  which  I  have  been  able 
to  give  to  that  act  of  parliament,  I  do  not  think  that  it  abridges 
the  ancient  mode  of  proceeding  in  the  Jdmiralty,  or  restrains  its 
jurisdiction :  but  it  was  passed  in  order  to  give  new  powers  as 
auxiliary  to  the  authority  and  justice  of  the  Court,  and  to  ex* 
pedite  the  proceedings  in  it.    But  these  allegations  have  no 
relation  to  the  cause  before  us ;  for  this  is  not  a  proceeding 
against  sureties  i  no  question  arises  on  the  effect  of  the  stipula- 
tion, but  the  proceeding  is  merely  against  the  owners  or  their 
agents,  in  respect  of  the  property  in  their  hands,  and  to  com- 
|iel  them  to  bring  into  court  the  goods  over  which  the  Court  of 
Admiralty  has  undoubtedly  a  jurisdiction.    This  mode  of  pro- 

(c)  Dough  591.  fi.  1.  (6)  Dwgl  572.  (c)  Ante,  53f,  3. 
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ceeding  bat  been  pursued  and  establiabed  by  all  the  cases  cited  1789. 
by  the  counsel  against  the  rule,  and  there  is  no  authority  or  ""^ 
even  dictum  to  contradict  them.  The  6th  allegation  is  that  the  agakui 
master  of  such  ship  has  no  lien  for  freight  after  the  goods  are  Wolfp. 
delivered.  This  is  as  little  applicable  to  the  present  case ;  for 
this  is  not  a  question  on  the  master's  lien,  but  on  the  authority 
and  jurisdiction  of  the  Court  of  Admiralty.  The  next  allega- 
tion 18^  thaty  if  a  neutral  ship  be  taken  with  the  goods  of  an 
enemy  on  board,  and  the  goods  are  condemned,  and  the  cap- 
tors adjudged  to  give  bail  or  pay  freight,  the  master  cannot 
maintain  any  suit  for  freight,  nor  can  the  Admiralfy  Court  take 
cognisance  of  it  after  the  property  is  delivered,  unless  the  party 
be  bound  to  pay  freight  by  stipulation,  and  then  only  to  the 
amount  of  the  stipulation.  This  seems  to  be  a  complicated 
and  confusfed  construction  of  the  act  of  parliament,  without 
affording  any  fixed  principle  by  which  to  steer.  However  in 
order  to  divide  it  into  distinct  points,  and  to  consider  tlie  effect 
of  each  of  them  separately,  1  shall  suppose  that  it  means  to 
assert,  1st,  that  by  the  statute  19  Geo.  8.  c.  G7.  the  ancient 
jurisdiction  of  the  Admiralty,  as  to  questions  of  prize,  is  to- 
tally ousted  after  a  sentence  of  condemnation  of  the  goods; 
and  2dly,  that,  if  the  Admiralty  takes  a  stipulation  according  to 
the  directions  of  that  act,  that  Court  can  proceed  in  no  other 
way  than  to  enforce  such  stipulation.  As  to  the  first,  it  is  too 
clear  to  be  questioned  now  that  the  Admiralty  Court  alone  has 
jurisdiction  not  only  over  the  question  of  prize  but  of  all  \U 
consequences,  it  has  a  power  to  restore  or  condemn  with  or 
without  costs,  as  is  most  just.  It  may  restore  the  ship  and  con- 
demn the  cargo ;  in  which  cases  it  may  give  or  refuse  freight  to 
the  master  of  the  ship  captured,  according  to  the  nature  of  the 
cargo  and  the  circumstances  of  the  case.  If  the  first  sentence 
in  this  case  had  been  merely  to  condemn  the  goods,  I  can  find 
nothing  in  the  statute  which  can  prevent  the  captured  from 
claiming,  or  the  Court  from  giving  to  him  freight.  If  no  sti- 
pulation had  been  taken  for  freight,  it  must  have  remained  for 
the  Court  to  decide  that  question  in  its  ordinary  course:  but 
here  bail  was  given,  and  the  Court  expressly  reserved  the  con- 
sideration of  freight  and  expences,  and  they  were  afterwards 
decreed  to  the  master  up  to  the  19th  December  1782.  How 
far  the  decree  is  right  in  giving  costs  and  expences  is  not  for  us 
to  decide ;  for  even  if  it  be  wrong,  it  u  not  a  ground  for  a 
prohibition,  but  for' an  appeal.    But  if  the  cargo  were  lawful 
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1789.       prize,  the  ship  was  rightly  brought  into  this  countryi  and 
therefore  I  should  have  thought  that  the  master  was  not  en- 
titled  either  to  costs  or  expences.    The  general  power  and 

"IToif  r.  authority  of  the  Court  of  Admiralty  being  as  I  have  stated,  the 
question  is  whether  the  second  section  of  the  19  Geo,  3.  c.  67* 
has  made  any  alteration.  The  statute  says  that  every  ship  taken 
after  final  adjudication  as  lawful  prize  in  the  Court  of  Admiralty 
and  not  before  shall  belong  to  and  be  divided  among  the  captors 
as  their  proper  goods  and  chattels,  l^ow  final  adjudication  doea 
not  mean  to  preclude  the  appeal,  or  to  deprive  any  person  of  the 
right  of  Interposing  for  his  own  interest.  And  the  effect  and 
meaning  of  that  clause  is  only  that,  after  all  other  rights  and 
claims  are  adjusted  and  allowed,  the  captors  instead  of  the  Crown 
shall  be  entitled  to  the  remainder  of  the  prize;  but  until  that 
time  no  right  is  vested  in  them.  It  seemed  to  be  admitted  by 
one  of  the  counsel,  who  argued  in  support  of  the  rule,  that  so 
far^flrom  the  jurisdiction  of  the  Admiralty  being  at  an  end  after 
the  decree,  it  might  have  proceeded  to  euforce  it ;  for  it  waa 
said  that,  if  the  monition  against  these  parties  had  been  to  com- 
pel them  to  give  bail,  the  proceedings  might  have  been  legal ; 
this  shews  that  the  Court  of  Admiralty  is  not  functus  c^ficia  on 
taking  bail.  The  statute  does  not  warrant  the  argument  that, 
when  bail  is  given,  that  Court  cannot  give  freight.  1  consider 
that  act  as  an  addition  to  the  jurisdiction  of  the  Admiralty 
Court.  Bail  is  necessary  because  the  goods  may  be  sent  abroad 
and  out  of  the  power  of  that  Court;  but  as  long  as  they  remain 
within  the  reach  of  that  Court^  unless  the  property  be  legally 
changed,  they  are  subject  to  the  control  and  jurisdiction  of  the 
Admiralty.  The  second  question  is  whether,  as  the  Court  of 
Admiralty  has  taken  a 'Stipulation,  it  is  confined  to  proceed  on 
that  alone,  or  may  also  proceed  in  rem  according  to  its  ancient 
course.  I  conceive  that  the  two  clauses  in  the  statute,  which 
apply  to  that  part  of  the  case,  are  calculated  to  advance  and  not 
to  restrain  the  power  of  that  Court.  They  give  an  additional 
remedy  for  the  benefit  of  the  person  who  may  eventually  appear 
to  be  right ;  but  do  not  strip  him  of  any  remedy  which  he  had 
before.  If  the  thing  itself  can  be  found,  the  Admiralty  has  a 
jurisdiction  over  it,  and  may  compel  the  production  of  it  to  an- 
swer the  ends  and  purposes  of  the  decree  of  that  Court.  The 
eighth  allegation  in  the  suggestion  is  that  the  Admiralty  hat  no 
power  to  issue  a  monition,  without  an  attestation  or  afiidavit  that 
the  defendant  has  in  his  possession  or  power  money,  or  effects. 

Now 
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x*<fow  this  admits  the  power  of  that  Court  to  take  the  effects        1789* 

which  are  in  the  hands  of  third  persons  :  And  if  there  be  any 

foundation  for  insisting  that  there  must  be  an  attestation  or  affi-       Mgaiwd 
davit,  yet  it  is  quite  immaterial  in  this  case ;  for  at  the  most  that       Wolvf. 
would  only  prove  an  irregularity  in  the  proceedings ;  whereas  in 
prohibition  the  question  is  whether  the  Court  has  a  jurisdiction, 
and  not  tohether  thejurisdiction  is  exercised  in  a  formal  and  regular 
way.     But  even  admitting  that  this  might  be  a  ground  for  a 
prohibition,  yet  the  fact  fails.     For  by  the  proceedings  it  ap- 
pears that  there  was  an  attestation  that  Pearson  and  Co*  were  in 
possession  of  the  proceeds  of  the  cargo,  and  the  allegation  is  that 
Brymer  is  one  of  the  Company.    'J^he  monition  issued  against 
him  as  one  of  the  Company  agreeably  to  the  attestation ;  and  the 
allegation  is  merely  to  obtain  in  form  that  to  which  (he  party  by 
his  attestation  had  entitled  himself  in  substance.     And  it  is  not 
denied  in  any  part  of  the  proceedings  that  Brymer  was  a  part* 
ner  with  Pearson.    These  are  the  grounds  laid  for  a  prohibitioBf 
and  are  (he  legal  reasons  on  which  the  plaintiffs  pray  it.     Th« 
suggestion  then  states  the  whole  proceedings  in  the  cause,  which 
it  is  not  necei«sary  to  observe  moit^  upon  than  I  have  already  done: 
but  had  there  been  any  ground  for  a  prohibition  in  this  case,  it 
would  have  been  better  to  have  brought  it  more  to  a  point  than 
to  follow  the  prolixity  of  all  the  proceedings  in  the  Admiralty 
Court.    The  suggestion  then  supposes  that  the  monition  issued 
against  Pearson  and  Brymer  as  owners  of  the  ship,  or  as  agents  of 
Smartf  and  therefore  prays  a  prohibition  to  stay  proceedings 
against  them  or  any  other  persons  as  agents  of  Smart.     But  this 
is  not  warranted  by  the  proceedings,  which  are  founded  on  the 
plaintiffs  having  the  possession  of  the  proceeds;  and  in  that  charac- 
ter they  are  amenable  to  the  Court  of  Admiralty.    The  close  of 
the  snggQition  is  equally  inaccurate,  and  assumes  what  the  potty 
cannot  allege,  and  what  the  Court  hi  this  case  cannot  grant.  The 
party  can  only  pray  for  the  prohibition :    whether  it  shall  be 
granted  or  not  depends  on  the  judgment  of  the  Court ;   and  it 
must  not  be  alleged  on  the  record  that  it  is  granted,  until  the 
Court  have  pronounced  their  judgment  that  it  shall  be  so.  Those 
words  therefore  must  be  struck  out,  otherwise  Ihey  will  mislead 
posterity. 

There  is  only  one  part  of  the  opinion  given  by  my  Lord,  on 
which  I  entertain  any  doubt ;  which  is,  that,  supposing  the  pre- 
sent plaintiffs  had  obtained  these  goods  under  a  legal  title,  under 
which  they  might  have  retained  the  possession,  that  circumstance 

would 
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178P.  would  be  a  ground  for  a  prohibition.  If  they  never  bad  the 
"  '"  possession  of  the  goods,  they  should  have  pleaded  it  below :  but 
Mi^  ^^^  affidavit  charging  them  with  the  possession  not  being  denied^ 
Wolff.  it  must  be  taken  that  tliey  have  the  custody  of  the  goods.  But 
supposing  that  they  had  obtained  the  possession  of  them  in  marM 
overlf  or  under  any  legal  title,  still  I  think  that  a  prohibition 
ought  not  to  be  granted  on  any  account.  There  is  a  difference  be* 
tween  prohibitions  pro  defectujurisdidionis  and  pro  de/ectutria- 
tionis.  Where  a  deed  is  pleaded,  a  prohibition  may  be  granted 
on  account  of  a  defect  of  trial ;  because  we  all  know  that  the 
Admiralty  Court  insists  on  having  two  witnesses  to  prove  it, 
whereas  the  Common  Law  Courts  only  require  one.  But  we 
cannot  interpose  unless  that  defect  be  shewn :  for  there,  as  well 
as  in  the  Ecclesiastical  Courts,  if  a  deed  or  release  be  admiited, 
that  Court  may  proceed  ;  and  if  that  party  submit  to  trial,  he 
cannot  afterwards  apply  for  a  prohibition.  Therefore  if  the 
plaintiffs  had  acquired  the  legal  property  in  these  goods,  I  do  not 
see  why  they  could  not  defend  themselves  in  the  Admiralty  as 
well  as  in  this  Courts  With  respect  to  what  is  said  relative  to 
the  Admiralty  jurisdiction  in  4  Imt,  135.;  I  think  that  that  part 
of  Lord  Coktfi  work  has  been  always  received  with  great  caution, 
and  frequently  contradicted.  He  seems  to  have  entertained  not 
only  a  jealousy  of,  but  an  enmity  against,  that  jurisdiction.  The 
passage  in  4  Ifut,  135.  disallowing  the  right  of  the  Admiralty  to 
take  stipulations,  is  expressly  denied  in  2  hord  Raym.  1286. 
And  I  may  conclude  with  the  words  of  Lord  HoU  in  that  case, 
that  in  this  case  *^  the  Admiralty  had  originally  jurisdiction,  and 
**  there  is  neither  statute  nor  common  law  to  restrain  them." 

Grose,  J. — If  I  had  any  doubt  in  this  case,  I  should  wish 
that  a  prohibition  should  be  granted,  in  order  that  the  parties 
might  put  this  question  upon  the  record,  and  remove  it  into  a 
higher  court.  But  from  the  best  consideration  which  I  have 
been  able  to  give  it,  and  from  what  I  have  heard  from  ray  bro«* 
thers,  1  have  not  a  particle  of  doubt;  and  therefore  I  think  the 
prohibition  should  be  refused. 

Rule  discharged  {ay 

(a)  Vid^  Ld.  CttmdeH  v.  Howe,  in  error,  poif .  4  vol.  582. 
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1789. 
Rees  against  Morgan,  in  Error.  rrutey, 

^  Jimcl9tli. 

REPLEVIN  in  G/amorga/i5Atre.   The  declaration  contained   where  the  de- 
two  countii;  to  the  first  of  which  the  defendant  below  rc^pi^inmade 
made  cognizance  as  bailiff  of  Sir  H.  Mackwortk  for  three  years  cogniaocefor 

-     .^.i  t  •  I  1-     L   ij-  rent m anrar, 

rent^  amounting  to  193/. ;  and  issue  was  taken  on  the  noiding :  ^^  the  jary 

and  to  the  second  he  pleaded  non  cepit,  on  which  issue  was  also  fonnd  a  verdict 
.   •      I      rr-  t.  •   t  ■         1      f  *     J        J*  J  /.  tor  him,  and  da- 

joined.     1  ne  verdict  entered  was  that  the  defendant  did  not  of  mases  to  the 

his  own  wrong,  but  for  the  cause  alleged  in  his  cognizance,  take  ""^"^^ijfj?^ 
the  goods,  S^c.  contained  in  the  declaration^    as  he  lawfully  hb  cogoizaDce, 
might,  S^c. ;  and  the  jury  assessed  the  damages  of  the  defendant  oc*  ^kerJlu*^^ 
cauoncd  hu  the  said  premises  to  }9f}L,  and  for  his  costs  45.:  and  taiwmu  rftkt 
judgment  was  given   below  for  «38/.  &.  5d.  including  43/.  ^^^Siu^ 
2.S.  5d.  for  increased  costs.    The   record  was  removed  by  a   the  cattle  dis- 
writ  of  error  from  the  great  sessions  at  Glamityrgan,  and  several  judgmen?was 
errors  were  assigned ;  tliat  on  the  first  issue  the  jury  found  a   «»tered  for  the 
verdict  immaterial  and  irrelevant  to  the  issue;  that  they  took  no  ted,  the  Court 
notice  of  the  last  issue  joined ;  that  they  gave  damages  to  the  ^""ll^^  ^ 
amount  of  the  supposed  rent  in  arrear,  without  inquiring  con-  amendhisjadg- 
cerning  the  rent  and  this  value  of  the  cattle  distrained,  when  the  ^^^^*  ^^^, 
judgment  ought  to  have  been  given  for  nominal  damages,  and  ment  pro  tHot" 
also  for  a  return  of  the  cattle.  Upon  this  there  was  a  suggestion  Jji^'J^-/ 
of  diminution  in  the  return,  alleging  that  the  venire  facias^  the  enwhrwgkt. 
return  thereof,  the  pannel  of  the  names  of  the  jurors  annexed  to 
it,  and  also  certain  endorsements  on  the  venire  facias  and  pannel 
were  not  returned.    These  were  afterwards  accordingly  removed 
by  certiorari;  when  the  following  endorsement  appeared  on  the 
pannel,  "  verdict  for  the  defendant  ^  damages  IQol'f  costs  by  jury 
*'  4s.  increase  43/.  «5.  5d.—2:iSl.  6s.  5d." 

Marryatf  on  the  part  of  the  defendant  in  error,  having  ob- 
tained a  rule  to  shew  cause  why  the  record  transmitted  into  this 
court  should  not  be  amended,  by  entering  a  verdict  for  the  de- 
fendant in  error  upon  both  the  issues,  and  also  a  finding  by  the 
jury  that  the  rent  was  in  arrear  to  the  amount  of  195/.  and  the 
cattle  distrained  of  the  same  value,  previous  to  the  assessment  of 
damages  to  that  amount;  or  otherwise  why  the  judgment  should 
not  be  amended  by  altering  it  to  a  judgment  pro  retorno  habendo. 

Chambre,  Bevan,  and  Nicol,  shewed  cause ;  and  admitted  that 
the  verdict  might  be  entered  for  the  defendant  in  error  on  the  issue 
on  non  cepit,  because  on  tho  endorsement  on  the  jury  process  there 
was  a  general  verdict  for  the  defendant  in  error ;  but  contended 

that 
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1789-  that  the  Court  could  not  amend  by  insertingi  as  the  finding  of 
^  the  jury,  the  amount  of  the  rent  in  arrear,  and  the  value  of  the 
J^^^  goods  distrained,  because  that  would  be  converting  the  Cgurt  into 
Morgan,  a  jury,  \(ithout  having  die  same  means  of  information  by  evi- 
dence. The  verdict  therefore  cannot  be  entered  according  to  the 
directions  of  the  statute  1 7  Car.  2.  c.  7.  s.  5.  Then  if  the  judg- 
ment cannot  be  supported  under  the  statute,  neither  can  it  be 
altered  to  a  judgment  pro  retomo  habendo  at  common  law*  In  re- 
plevin,  the  avowant  may  enter  up  his  judgment  either  at  com- 
mon law  or  under  the  statute ;  but  having  made  his  election  to 
tiake  it  under  the  statute,  and  that  failing  him,  he  caAnot  now 
enter  up  a  common  law  judgment  under  pretence  of  amending- 
a  mistake  of  the  clerk.  Under  the  statutes  of  jeofails,  all  errors 
in  the  process,  and  even  the  mistakes  of  the  clerk  in  entering  up 
judgments,  may  be  amended :  but  this  cannot  be  considered  as  a 
mistake  of  the  clerk,  for  it  is  an  attempt  to  enter  up  an  entirely 
new  judgment.  The  strongest  instance  of  .an  amendment  is  in 
the  case  of  S)iort  v.  Coffin  (a),  where  a  judgment  against  an  exe- 
cutor de  bonis  propriis  was  amended  by  making  it  de  bonis  testa^ 
toris  si,  &c.and  de  bonis  propriis  si  non,  &c.  This  was  permitted  on 
the  authority  of  Chapman  v.  Gale  (6),  where  the  amendment 
was  made  on  an  affidavit  of  the  attorney  that  he  had  given  proper 
instructions  to  his  clerk,  and  that  he  had  made  a  mistake  in  enter- 
ing it  up.  The  utmost  therefore  that  can  be  done  is  to  alter  a 
judgment,  when  the  clerk  (strictly  speaking,  has  made  a  mistake, 
but  not  to  alter  an  errodeous  judgment  when  there  is  no  mis-^ 
prision  of  the  clerk.  The  statute  of  8  Hen.  6.  c.  12.  5.  2., 
which  enables  the  Court  tp  amend  in  affirmance  of  the  judgment 
given,  does  not  empower  them  to  enter  up  a  different  judgment. 

Marryat,  contia,  was  stopped. 

Lord  Kenyon,  Ch.  J. — ^The  amendment  prayed  for  is  an  in- 
evitable consequence  of  the  finding  of  the  jury.  On  the  pre- 
mises which  the  jury  have  found,  no  other  judgment  than  that 
at  common  law  could  be  entered.  I  think  the  case  in  Burrow 
goes  the  full  length  of  deciding  the  present. 

BuLLER,  J. — Suppose  this  judgment  were  reversed  on  a  writ 
of  error,  we  should  award  a  judgment  pro  retomo  habendo,  as 
was  done  in  Gamble  v.  Bosworth  (c),  which  happened  soon  after  I 
came  into  this  court ;  where  the  Court  also  gave  costs  up  to  the 
time  of  the  first  judgment.     And  it  is  better  for  the  plaintiff  in 

(a)  5  Bwrr.  TTdO.         {b)  2  Lev.  22.         (c)  TV.  18  Geo.  3.  B.  R. 

error 


IN  THE  TWENTY-^INTH  YeAB  OP  GEORGE  III.  351 

error  that  it  should  be  amended  now,  because  be  will  thereby  be         1789. 
entitled  to  have  his  costs.  - 

The  Court  then  gave  leave  to  the  defendant  in  error  to  amend        i^amtt 

thus*  on  payment  of  the  costs  in  error  and  of  this  application*  MoRGAir, 
on  the  plaintiff  in  error  undertaking  to  non  pros  the  writ  i>f 
error  {a), 

(«)  Vid,  Gamon  v.  J«jies,  in  error,  ptui,  4  voL  509. 


Hazelwood  dem.  Price  against  Thatcher.  S»ei9th. 

^IMPSON  moved  to  set  aside  the  proceedings  in  this  eject-  The  Court  wiQ 

ment  for  irregularityi  because  the  notice  at  the  foot  of  the  ^  m>ooMd- 
declaration  was  subscribed  in  the  name  of  the  nominal  plaintiff  ingsincjeeu 
instead  of  the  casual  ejector,  on  the  authority  of  Peaceable  v.  gniarity^be- 

Troublesome  Ca\  where  the  Court  on  a  similar  objection  dia-  ^^  ^^ 

'  **  notice  at  tiie 

charged  the  rule  for  judgment.     But  foot  of  the  de- 

The  Court,  after  consulting  with  the  Master,  said  that  it  had  ^j^jj*^^ 

been'  repeatedly  determined  since  the  case  in  Barnes,  that  this  oanieoftlie 

was  not  a  sufficient  ground  of  irregularity  to  set  aside  the  pro-  ^^j^jjjj^ 

ceedings  ;  and  they  Refused  the  motion,  the  casnal 

ejector, 
(a)  fitfmef,  4to.  edit  17f . 


The  King  against  Smithies.  j^^itk. 

Jp^RSKINE  on  a  former  day  obtained  a  rule  to  shew  cause  An  affidavit  to 
why  an  attachment  should  not  issue  against  the  defendant,  ^r  u'attai^^ 
for  not  obeying  a  rule  of  this  Court  which  required  him  to  give  mtat  for  con- 
inspection  of  some  coiporation-books  at  Colchester.  state  tfaa?die 

Bearcrqft  now  shewed  cause,  and  made  a  formal  objection,  defendant  was 
that  the  affidavit  on  which  the  application  was  made  did  not  aiiy  wi^a^"' 
state  that  the  defendant  had  been  served  with  a  copy  of  the  rule  ^Py  of  the 
personally,  and  that  the  original  rule  was  at  the  same  time  shewn  the  original  was 
io  him.     And  ^wntohjmat 

The  Court  being  of  opinion  that  this  was  absolutely  necessary,  [i  n.  R.  i^i.] 
were  about  to  Discharge  the  rule  (a) : 

But  it  being  suggested  that  the  defendant  had  been  served 
with  the  rule  in  the  regular  manner,  the  Court  gave  the  'prose- 
cutor an  opportunity  of  making  an  additional  affidavit  as  to  that 
fact. 

{a)  Vid,  R.  V.  Edyifean  aud  Aodtfaer,  next  case. 
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— —       The  King  against  Joseph  Edyvean  and  SamueI/ 

fkiwday,  SpILLER  (o). 

June  20th. 

'Whefeamim-     TN  Hilar  if  Term  last  a  mandamus  issued,  directed  to  the  late 
^Stedfor ^e  "^  mayor,  the  cocninon  clerk, capital  burgesses,  and  couDsellorSy 


election  of  a  of  Bodmin\\\  Cornwall^  commandiug  them  in  due  manner  to 

^^IIg^o^.  wmble  at  the  Guildhall  in  that  borough  on  the  l6th  February^ 

e.  4. «.  9.  and  a  and  to  proceed  to  the  election  of  a  mayor  according  to  the  sta- 

^bllc^otic?*  tute  1 1  Geo.  1 .  c.  4,     It  was  also  ordered  by  a  rule  of  the  Court 

Bhoaldbeaf-  ihat  public  notice  in  writing  of  the  time  appointed  by' the  writ 

market-place,  should  be  affixed  in  the  market-place,  or  some  other  public  place 

which  has  been  within  the  borough,  by  Hexi,  the  town-clerk,  six  days  before  the 

ioglyy  the  Court  election.   And  in  the  last  Term  a  rule  was  obtained  to  shew  cause 

iin|U^ntan  ^|,y  ^n  attachment  should  not  go  against  the  defendants,  who 

disobedience  of  were  capita]  burgesses,  for  their  contempt  in  not  obeying  the 

Uma^^aaHL  mandamus,  on  an  affidavit  of  the  town*clerk.  which  stated  that 
against  a  nieni*  . 

ber  of  the  cor-  six  days  previous  to  the  time  appointed  he  affixed  a  notice  on  a 

^MKntd  >*tone  post  of  the  Guildhall  of  the  intended  election,  and  also  served 

with  a  copy  of  the  two  defendants  and  most  of  the  other  members  of  the  cor- 

witiistandLg  poration  with  a  copy  of  the  rule,  which  had  been  issued  respecting 

neither  the  on-  the  notice  ;  that  though  16  members  attended  the  meeting,  the 

^NTule  was  defendants  and  three  others  did  not,  in  consequence  of  which  no 

shewn  him  at  election  could  be  had,  the  charter  requiring  s^  majority  of  the 

the  public  no-  capital  burgesses  (consisting  of  36)  to  be  present  at  the  electioQ 

Uce  directed      of  a  mayor. 

by  the  act  in  ,  . 

primA/aeia  Morris  and  Gibbs  now  shewed  cause,  observing  that  it  was  a 

Bf^tlM^ao  li-  8®°®'**'  *'"'®  ^^^^  ^^  person  is  to  be  considered  as  guilty  of  a 
cation  for  an  contempt  for  disobeying  any  process  of  the  Court,  unless  the 
wMldbe'JteU  ^''^S^'^^'  process  be  shewn  to  him  at  the  same  time  that  he  is 
answered,  if  the  served  with  a  copy  of  it.  i2.  v.  Smithies,  sup.  3.51.  But  here 
tbew^Uuit  he  neither  the  mandamus  itself,  nor  the  original  rule  upon  which  the 
badnonoticeof  mandamus  was  granted,  was  shewn  to  the  defendants ;  neither 

is  it  sworn  that  they  were  left  at  the  defendants'  houses,  or  that 
they  ever  came  to  their  knowledge. 

Lawrence,  Serjt.  contra,  admitted  the  genera]  rule,  but  said 
that  it  did  not  apply  to  this  case.  For  the  1 1  Geo,  1.  c.  4.  s.  2. 
only  directs,  for  the  sake  of  notoriety,  that  public  notice  in 
writing  shall  be  affixed  either  in  the  marketplace,  or  some  other 
public  place  in  the  borough  ;  but  it  does  not  direct  personal 

(a)  See  th^  preceding  case. 

notice. 
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notice,  to  each  individual  member  of  the  corporation.  And  to 
require  such  notice  would  be  to  defeat, the  operation  of  the  sta- 
tute. If  indeed  the  defendants  had  not  received  any  intimation 
that  the  mandamus  had  issued,  that  would  be  an  answer  to  an  ap- 
plication for  an  attachment :  but  heie  they  have  made  no  such 
answer,  and  therefore  the  Court  must  consider  that  they  had  suffi- 
cient notice,  especially  a^  they  were  were  served  with  the  rule. 

Lord  Kenyon,  Ch.  J. — Although,  in  general,  personal  notice 
b  necessary  before  a  party  can  be  brought  into  contempt,  yet  in 
this  case  the  act  of  parliament  seems  to  have  dispensed  with  it. 
That  statute,  which  was  passed  to  prevent  dissolutions  of  the 
corporations  which  neglect  to  dhoose  the  mayor  on  the  charter 
day,  enables  the  Court  to  grant  a  mandamus  to  compel  them  to 
proceed  to  an  election,  and  it  directs  that  public  notice  in  writing 
hiiall  be  affixed  in  some  public  part  of  the  borough.  It  would 
be  a  sufficient  answer  to  such  an  application  as  this  to  say  that 
the  party  did  not  live  within  the  limits  of  the  borough,  and  had 
received  no  notice  whatever  of  the  writ.  But  the  public  notice 
directed  by  the  act  is  prima  facie  sufficient  to  call  upon  the 
members  of  the  corporation  ;  and  if  they  can  make«uch  an  ex-, 
cuse,  tliev  should  shew  it  in  answer. 

AsHHURST,  J. — There  seems  to  be  no  foundation  in  fact  for 
any  such  excuse  in  this  case,  because  the  defendants  were  served 
personally  with  the  rule.  Rule  absolute. 


1789. 

The  King 

Edvybaw 
and  Aaotlier. 


The  King  against  The  Inhabitants  of  Edgeworth.      SiUurday, 

TWO  justices  removed  by  an  order  Henry  Rothwell^  Susan  A  some  yean 
his  Wife,  Henry  their  son  aged  15  years,  and  several  younger  appwaticeitt 
children,  from  CaUleton  to  Edgeworth^  both  in  the  county  of  if.  for  four 
Ijancashire.  The  sessions  on  appeal  confirmed  that  order,  subject  Mrved^nd 
to  the  opinion  of  the  Court  on  a  case^  which  stated  that  Henry  neteratter- 
JRothttell,  the  father  of  Henry  the  pauper,  [not  having  a  settle-  to  his  fktber's 
ment  at  Edseaorth'],  when  Henry  the  son  was  about  13  or  14  f^ni^y:  the 

• .  I-  A  n  1  .1         11    1  indenture  was 

years  old,  came  to  live  upon  a  tenement  at  Edgeworth,  called  void  for  want 

Hob  Lane  Gate,  of  the  yearly  Talue  of  5/.,  and  resided  there  J^/^JJ^P^^*^ 

about  two  years ;  during  which  time  Henry  the  father  put  out  the  mean  time 

gaiued  a  setUe* 
ment  at  B.  It  was  held  that  the  son  was  not  settled  in  ji,  by  service  of  the  apprenticeship,  and 
Ibmt  he  was  not  emancipated,  but  followed  his  father's  settlement  at  B, 

Vol.  hi.  A  a  Henry 
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1789«        Henfy  the  pauper  to  one  James  Pollitt,  then  residing  ia  the 

township  of  Spotland,  for  four  years,  to  learn  the  trade  of  a 

t^ainsi^  wool^comber.  The  pauper  Henry  accordingly  left  his  father's 
The?  lubabi-  house,  to  which  he  never  afterwards  returned  but  as  a  guest, 
£i>6EwoRTH.  and  resided  with  and  worked  for  Pollitt  at  Spotland  for  the  four 
years;  and  by  him  was  provided  all  that  time  wiih  meat,  drink, 
washing,  lodging,  and  clothes ;  and  was  considered  by  his  mo- 
ther as  part 'of  Pollilfs  family.  During  those  four  years  the 
pauper  was  sometimes  a  quarter  or  half  a  year  without  seeing 
his  father  or  mother,  on  which  occasions  he  came  to  his  father's 
at  Hob  Lane  Gate  on  a  Saturday  evening,  and  returned  home  to 
His  master's  either  on  the  Sunday  evening  or  Monday  morning 
following.  After  the  expiration  of  the  four  years  he  never  re- 
turned to  his  father's  family,  but  worked  at  his  trade  of  a  wool- 
comber  at  different  places  about  the  country,  and  supported  and 
maintained  himself  thereby,  until  he  afterwards  married,  and  re« 
sided  with  his  wife  and  family  in  a  house  of  his  own.  After  the 
pauper  was  put  out  to  Pollitt,  and  before  the  four  years  expired, 
Henry  the  father  took  another  tenement  in  Edgeworth,  of  the 
yearly  value  of  8/.  which  he  occupied  with  the  former  tenement 
called  Hob  Lane  Gate  for  a  year,  whereby  he  gained  a  settlement 
at  Edgeworth.  The  pauper  never  gained  any  settlement  for 
himself;  and  the  question  is.  Whether  he  followed  his  father's 
settlement  at  Edgeworth  ? 

This  case  was  sent  down  to  be  re-stated  in  Hilary  Term  last, 
the  Court  not  being  satisfied  whether  the  pauper  had  been  ap- 
prenticed to  Pollitt  by  indenture.  The  sessions  now  returned  that 
the  pauper  had  been  put  out  apprentice  by  indenture,  which  was 
void  for  want  of  the  stamp  denoting  the  payment  of  the  addi- 
tional duty. 

This  case  was  argued  last  Hilary  Term  upon  the  ground  of 
emancipation,  as  well  as  upon  the  other  point  relative  to  the  in- 
denture of  apprenticeship.  But  the  Court  then  had  no  doubt 
upon  the  first  ground,  [f^ide  the  next  case.]  And,  on  the 
above  fact  being  returned  by  the  sessions  respecting  the  indenture. 
The  Court  (without  argument)  now 

Discharged  the  rule  for  quashing  the  order  of  sessions. 
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The  King  against  The  Inhabitants  of  Wittox  cum     Saturday 

TWAMBROOKES.  June^oii. 

THE  pauper's  father,  John  Hewitt ^  rented  a  tenement  of  A  child  is  not 
16/.  a  year  in  Wit  ton  cum  Twambrookes,  Chester,  and  re-  go  as  tolose  iii« 
sided  upon  it  above  a  year,  when  the  pauper  was  about  six  years  benefit  of  any 
old.     John  Hewitt  then  went  to  Middlewick,  where  h^  did  no  which  his  father 

act  to  gain  a  settlement,  and  about  two  years  after  ran  away  "»yMiiitill2i, 
r  1  •     r      •!  11  t  11.         1  ormanriaic,  or 

from  his  family;  and  the  paupers  mother,  taking  the  pauper  till  he  has  gain- 

with  her  to  Congleton,  died  in  half  a  year,  when  the  pauper  was  ^<^*»€ttleii^t 
left  in  the  care  of  one  Jane  Brookes,  with  wfaom  he  lived  at  Con-  or  till  he  has 
gleton,  and  worked  at  the  silk  mills  there.     And  the  overseers  of  ^£[Ji^^^* 
the  poor  of  Witton  cum  Twambrookes  paid  the  whole  or  a  part  inconsistent 
of  his  maintenance  for  four  years  to  Jane  Brookes,  after  which  bii^b^Jp^t^^ 
period  the  pauper  supported  himself  till  the  age  of  16 ;  at  which  ofh>s  father's 
time  he  got  Ss.  9d.  per  week,   and  boarded  himself  where  he   "'^  ^* 
liked.     During  the  first  part  of  the  time  he  lived  at  Congleton,  *■     '    '      *^ 
he  saw  his  father  twice  at  the  distance  of  about  four  years,  at 
which  times  his  father  did  not  give  him  any  thing  (except  a 
pair  of  breeches  and  two  pence  halfpenny  the  first,  and  only 
three  halfpence  in  money  the  second,  time).     At  18  or  19  years 
of  age  the  pauper  went  from  Congleton  to  Sheffield,  and  hijred 
himself  for  four  years,   by  which  hiring  however  he  gained  no 
settlement.     He  heard  that  his  father  had  been  to  inquire  after 
him  at  Congleton,  and  tliat  he  then  lived  at  Dunham,  to  which 
place  the  pauper  went  to  see  him,  and  was  at  that  time  23  yeara 
of  age,  and  married.     It  appeared,  that  the  father  bad  made 
such  inquiry  as   above   mentioned  after   the  pauper  from  bis 
daughter  (the  pauper's  sister),  with  intent  as  he  said  to  give  him 
a  suit  of  clothes,  as  he  had  done  less  for  the  pauper  than  any  of 
his  children.     It  appeared  that  the  father  John   Hewitt   had 
married  a  second  wife,  an4  held  a  tenement  in  Dunham  of  11/. 
a-year,  and  had  lived  upon  it  eight  years  when  his  son  went  to 
see  him  there  as  above ;  upon  which  visit  he  staid  only  one  hour, 
and  never  saw  his  father  at  any  time  but  as  above.    Upon  the 
above  facts,  the  justices  at  the  CAe5/er  sessions  were  of  opinion 
that  the  settlement  of  the  pauper  George  Hewitt  was  at  Witton 
cum  Twambrookes ;  that  place  appearing  to  them  the  last  settle- 
ment the  pauper's  father  had  whilst  the  pauper  remained  a  part 
of  his  family :  and  they  confirmed  the  order  of  two  justices,  by 
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which  the  pauper  and  his  wife  and  family  wer«  removed  Trom 
Stoclq)ort  to  Wition  cum  Twambrookes. 

Bearcroft  and  Manlei/,  in  support  of  the  order  of  sessions,  at- 
tempted to  shew  that  the  pauper  was  emancipated,  because  after 
the  age  of  eight  years  the  pauper's  father  had  no  domicile  of 
which  (he  pauper  could  be  a  member.     But 

Lord  Kenyon,  Ch.  J. — said,  it  was  never  conceived  in  any 
case  that  a  son,  who  was  only  16  }ears  of  age,  and  who  had  not 
gained  any  settlement  in  bis  own  right,  was. not  part  of  his 
father's  family.  The  cases  of  emancipation  have  always  been 
decided  on  the  circumstances  either  of  the  son's  being  ^1  (a), 
or  married  (b)y  or  having  gained  a  settlement  in  his  own  right, 
or,  as  in  the  case  of  the  soldier,  (c),  having  contracted  a  relation 
which  was  inconsistent  with  the  idea  of  his  being  in  a  subordi- 
nate situation  in  his  father's  family. 

BuLLER,  J. — In  this  case  the  pauper  remained  under  the 
power  (d)  of  his  father  the  whole  time. 

Per  Curiam^  Rule  absolute  (e)* 

Topping  was  to  have  argued  against  the  order  of  sessions. 

(a)  A.  V.  Bugden,  Burr,  S.  C.  270. 

(6)  EagUcoodhay  and  fVe$twoodhay,  1  Sir.  438.    R.  v.  Bugden,  i3 urr.  S . C.  S70 . 
St,  'MxchaeVB  Coslany  in  Norwkhy  and  St,  Maitkew*»  in  Ipswich,  Sir,  831. 
(c)  R,  V.  JValpole  St,  Peter^s,  Burr.  S.  C.  638. 
<d)  Vid.  R,  v.  Offehureh,aiUey  114. 
(e)  Vid,  R,  V.  The  Inhabitants  of  Roachy  post,  6  vol.  247. 


Saturday,      DoE  OH  the  Several  Demises  of  Palmer,  Skinner, 
jim«20th.  ^^j  Brutton,  against  Richards. 

THIS  was  an  ejectment  for  some  premises  at  Clisthydon^ 
Devortf  tried  at  the  last  Summer  Assizes  at  Exeter,  before 
the  Lord  Ch.  Baron  Eyre,  And  the  only  question  upon,  which 
any  argument  was  made  arose  on  the  will  of  Henry  Richardsf 
who  being  seised  in  fee  of  the  premises  in  question,  by  will 
dated  27th  of  September  1765,  after  bequeathing  a  certain  lease- 
hold estate,  to  which  he  was  entitled  for  the  residue  of  a  term 
of  years  determinable  on  three  liv^,  to  his  sister  Jane  Dewdnej^ 
subject  to  the  payment  of  a  mortgage  therein  mentioned  to  be 
then  due  thereon,  and  also  chargeable  with  the  payment  of  10/. 
to  each  of  his  four  brothers  and  to  his  sister,  within  six  months ; 
devised  in  the  following  manner:  ''All  the  rest,  residue,  and 
''  remainder  of  my  messuages^  hinds;  tenements,  hereditaments, 

"  goods , 


A  devise  of  all 
tije  rest,  resi- 
doe  and  re- 
raaindcxoftlie. 
the  devisor^ 
lands,  here- 
ditaments, 
l^oods,  chattels, 
and  personal 
esL'ite,  '<his 
legacies  and  fa- 
ncral  expences 
being  thereout 
paid,**  conveys 
the  fee  of  all 
tha  devisor^s 
real  estate. 

(SM.&S.518.] 
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''  goodsj  chattels,  and  personal  estate  whatsoever,  my  legacies  and 
** funeral  expences  being  thereout  paid,  I  give,  devise,  and  be- 
queath unto  my  said  sister  Jane  Dewdney ;  and  do  hereby  consti- 
^'  tute  and  appoint  her  whole  and  sole  executrix  and  residuary  le- 
*'  gatee  of  this  my  will."  The  lessors  of  the  plaintiff  derived  title 
under  the  devisee  Jane  Dewdney,  who  is  since  dead;  the  defendant 
claimed  as  heir  at  law  of  the  devisor.  On  the  trial  a  verdict  was 
taken  for  the  plaintiff,  with  liberty  to  the  defendant  to  move, 
'  without  costs,  to  have  a  verdict  entered  for  him,  in  case  the 
Court  should  be  of  opinion  that  Jane  Dewdney  the  devisee  only 
took  an  estate  for  life  under  the  residuary  clause. 

A  rule  to  that  effect  was  accordingly  obtained  in  Michaelmas 
Term  last ;  against  which, 

Rooke,  Serjt.  and  Gibbs,  were  now  to  have  shewn  cause :  but 
(be  Court  desired 

lAiwrence,  Serjt.  and  Burroughs  contra,  (o  begin ;  who  con- 
tended that  the  devisee  Jane  Dewdney  took  only  an  estate  for  life 
uftder  her  brother's  will.  The  only  words  on  which  it  can  be 
argued  on  the  other  side  that  the  devisee  conveyed  the  fee,  are^ 
**  my  legacies  and  funeral  expences  being  thereout  paid,"  and 
''  hereditaments."  But  as  to  the  former ;  the  distinction  has 
been  long  settled  that  where  the  charge  is  on  the  person  of  the 
devisee,  a  fee  will  pass  without  words  of  limitation,  because  other-  / 
wise  he  may  be  a  sufferer  :  but  where  the  charge  is  on  the  land  as 
in  the  present  case,  the  devisee  only  takes  an  estate  for  life.  In 
Collier's  case  (a),  where  the  devisee  was  to  ji.,  paying  to  one  ^Os., 

• 

and  to  others  small  sums,  amounting  to  45s.  in  the  whole,  the 
estate  being  of  the  yearly  value  of  3/.  it  was  held  that  a  fee  passed. 
But  the  Court  said  that  if  the  devise  had  been  of  the  land,  and 
thai  with  the  profits  of  the  land  the  devisee  should  pay  to  one 
so  much,  and  to  another  so  much,  the  devisee  would  take  only 
an  estate  for  life;  for  he  cannot  be  a  loser.  In  Dickins  v.  Mar* 
shall  {b),  a  devise  of  all  the  devisor's  lands  and  goods,  jqfter  his 
debts  and  legacies  paid^  w*as  held  to  carry  only  an  estate  for  life. 
So  in  Canning  v.  Canning  (c),  under  a  devise  of  "  all  the  rest,  re- 
sidue, and  remainder,  of  the  devisor's  messuages,  lands,  tene- 
ments, or  hereditaments  nher  his  just  debts,  legacies,  and  funeral 
expences  are  fully  satisfied  and  paid,*'  to  his  executors  in  trust 
for  his  daughters,  the  executors  only  took  an  estate  for  life.  Neither 
is  the  word  *'  hereditaments"  sufficient  to  convey  the  fee.  In 
Hopewell  v.  Ackland  id),  Trevor,  Ch.  J.  said  that  the  word 

(a)6Ca.  14.        (6)  Crt.  E/iz.  530.       Xc)MohIUO        (d)Sidk.n9. 
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1789.        "  hereditaments"  cannot  be  taken  to  denote  the  measure  or  qaan- 
~  iiiy  of  the  estate.    And  in  Cannitigv.  Cannings  the  Master  of  the 

against  Rolls  said  (a)  that  the  law  was  settled,  in  the  case  of  Hopewell  v. 
RXCH4BDS.  Jckland,  that  a  fee  will  not  pass  by  itie  word  "  hereditaments.'* 
By  the  present  will  therefore,  there  being  no  words  of  inheritance, 
«7.  Dewdney  only  took  an  estate  for  life.  The  words  here  used 
at  the  most  only  raise  a  conjecture.  But  in  Loveacres  ▼. 
Blight  {b),  Lord  Mamjield  said,  ^'  If  the  intention  of  the 
"  testator  be  doubtful^  the  rule  of  law  roust  take  place.  So  if  the 
Court  cannot  find  words  in  (he  will  sufficient  to  carry  a  fee, 
though  they  should  themselves  be  satisfied  beyond  the  possibi* 
*^  lity  of  a  doubt  as  to  what  the  intention  of  the  party  was,  titey 
^'  must  adhere  to  the  rule  of  law."  There  are  no  introductory 
words  in  this  will,  indicating  an  intention  in  the  devisor  of  dispos- 
ing oiall  his  estates;  had  (here  been  such,  then  the  words  rest  and 
residue,  by  being  coupled  with  them,  might  perhaps  have  car- 
ried the  fee.  But  it  cannot  be  supposed  that  :he  devisor  in- 
tended that  his  sister  should  take  the  fee ;  for  in  the  former  claAse 
in  the  will  the  leasehold  estate  is  bequeathed  in  the  most  cor- 
rect manner :  from  whence  it  may  be  fairly  presumed  that,  if 
be  had  intended  that  the  inheritance  should  be  devised  to  his 
sister,  he  would  have  used  words  adequate  to  the  purpose.  With 
respect  to  the  appointment  of  the  devisee  to  be  sole  executrix 
and  residuary  legatee,  those  words  have  an  appropriated  meaning; 
they  relate  only  to  j9er5ona/ estate,  and  cannot  therefore  be  consi* 
dered  to  have  been  used  as  applicable  to  ihe  freehold. 

Lord  Kenyon,  Ch.  J. — ^The  Court  will  not  indeed  anxiously 
seek  for  words  to  disinherit  the  heir  at  law,  though  they  will  en- 
deavour to  give  effect  to  the  intention  of  the  devisor.  In  tbis 
case  no  person,  who  reads  this  will,  except  a  lawyer,  can  have 
any  doubt  on  the  meaning  of  it ;  for  he  devises,  *'  all  the  rest, 
^*  residue,  and  remainder,  of  his  messuages,  lands,  tenements, 
^*  hereditaments,  goods,  and  personal  estate  whatsoever  to  his 
**  sister,"  and  appoints  her  sole  executrix  and  residuary  legatee.  I 
admit  indeed  thut  those  words  alone  are  not  sufficient  in  law  to 
carry  a  (ce;  but  I  rely  on  the  words  which  immediately  follow, 
**  my  legacies  and  funeral  expences  being  thereout  paid,"  as  suffi- 
cient for  that  purpose.  For  the  fund  which  is  to  answer  those  de- 
mands ought  to  be  as  ample  as  possible.  Those  charges  extend  to 
and  are  to  be  taken  out  of  the  property  which  was  before  given  to  the 
residuary  legatee :  and  if  that  devise  did  not  comprise  the  whole  of 
the  devisor's  estate,  the  interest  as  well  as  the  land,  the  legacies 

(a)  MoHh  242.  (h)  Cowp.  St>5, 

and 
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and  funeral  ezpences  might  not  be  paid.  I  remenaber  a  case 
some  years  ago,  which  came  from  the  Northern  Circuit,  where 
the  estate  was  charged  with  the  payment  of  an  annuity  (a) :  But  I>ob 
there  were  no  words  of  inheritance ;  and  the  Court  held  that  a  RicItahds. 
fee  passed  by  it,  because  the  annuity  might  last  longer  than  the 
life  of  the  devisee.  And  as  it  is  plain  that  such  was  the  inten- 
tion of  the  testator  here,  I  am  glad  to  find  the  word  "  thereout" 
in  this  devise,  without  which  the  other  words  would  not  have 
been  sufficient  to  give  effect  (o  that  intention.  And  1  think  this 
is  not  extending'the  rule  further  than  the  case  to  which  I  alluded. 

AsHHURST,  J. — If  the  words  of  this  devise  had  been  *'  paying 
*'  all  my  funeral  expences  and  legacies  out  of  the  rents  andpro* 
**JitSy^  Ihey  would  not  necessarily  have  carried  the  fee ;  because 
as  the  devisee  would  only  have  been  liable  to  pay  them  out  of  ' 
that  particular  fund,  she  could  not  have  been  injured  by  it ;  but, 
according  to  the  words  of  this  devise,  all  the  legatees  may  call  on 
this  devisee  for  their  demands>i  1  berefpre  it  must  be  taken  to  have 
been  the  devisor's  intention  to  give  hec  wherewithal  to  pay  them. 

BuLLBR,  J. — There  is  hardly  any -case  of  this  sort  where  only 
an  estate  for  life  is  held  to  pass,  but  that  it  counteracts  the  tes* 
tator's  intention.  For  where  a  testator  uses  general  words,  he 
means  to  dispose  of  every  thing  he  has.  But  such  is  the  rule  of 
law,  that  unless  some  words  are  used  which  the  law  considers 
sufficient  to  carry  a  fee,  the  devisee  can  only  take  an  estate  for 
life;  though  indeed  slight  expressions  are  sufficient  to  pqss  the  in« 
heritance,  where  the  Court  think  that  such  is  the  devisor's  m* 
tention.  No  technical  words  are  necessary  in  a  will  to  give  a  fee : 
but  if  any  words  are  inserted,  to  effectuate  which  it  is  necessary 
that  a  fee  should  pass,  that  is  sufficient.  On  the  words  of  this 
will  there  can  be  no  doubt:  the  testator  first  bequeathed  a  lease- 
bold  estate  to  his  sister  for  the  residue  of  the  term ;  and  afterwards 
devised  ''  all  the  rest,  residue,  and  remainder,  of  his  lands,  here* 
"  ditaments,  and  personal  estate,"  to  the  same  person ;  he  clearly 
therefore  intended  to  give  by  this  devise  every  thing  which  he 
had  not  before  disposed  of.  Then  follow  the  words  **  my  le- 
'<  gacies  and  funeral  expences  being  thereout  paid  ;**  which  of 
themselves  are  sufficient  to  pass  the  fee.  And  1  think  that  if 
the  devise  had  been  to  his  sister  *^  paying  the  legacies,  l^c.  out  of 
**  the  rents  and  profits,"  that  also  would  have  carried  the  inherit- 
ance. For  there  is  a  distinction  between  a  devise  to  trustees  to 
pay  ^'  out  of  the  reuts  and  profits,"  and  out  of  the  annual  retiis : 

.  (a)  Vide  5  Burr.  l^SS.Se  1619, 

A  a  4  in 


360 


CASES  IN  TRINITY  TERM 


1789. 

Doe 
Richards. 


in  the  former  case  they  have  a  power  of  selling  the  estate,  but 
not  so  in  the  latter  (a).  The  latter  part  of  this  will  is  an  additional 
reason  for  supposing  that  the  devisor  intended  ths^t  his  sister 
should  take  the  fee,  because  after  the  above  devise  he  makes  her 
sole  executrix  and  residuary  legatee.  With  regard  to  the  operfi- 
tion  of  the  word  **  hereditaments ;"  there  have  been  different  con* 
striictions  in  different  cases :  in  some  cases  it  has  been  held  to  pass 
a  fee,  in  others  not  (6).  If  I  were  obliged  to  give  an  opinion  qb 
the  legal  import  of  that  word  here,  I  should  not  besitat^  about  it : 
but  it  is  not  necessary  to  the  determination  of  this  case. 

Grose,  J. — Judges  have  at  different  times  put  different  con- 
structions 6n  the  word  ''  hereditaments  :*'  but  in  this  case  it  is 
not  necessary  to  give  any  opinion  upon  it.  It  is  sufficient  for  me 
to  say  that  1  agree  with  the  coiistruction  which  the  Court  has  put 
on  the  words  **  paying  thereout.^* 

Rule  discharged  (c). 

(a)  1  Eq.  Ou.  Jbr.  199.  pL  7,  8. 

(6)  In  Denn  dem.  Moorv,  Mellort  post,  5  vol.  558.  it  was  beld  tlmt  this  word 
iras  not  suflicient  to  pass  a  fee. 

(c)  Vide  Roe  dem.  Jamea  v.  Avis^  post*  4  vol.  605.  Goodrighi  ▼.  Stoeker^  poti, 
a  vol,  IS.  Andrew  ▼.  ^Sdu/Aotcsf,  \h,  $93.  and  Denn  dem.  Moot  v.  MeUor^  ib.  56& ; 
and  6  vol.  175.    [IB.&P.SO.    3N.R.349.] 


]ffonday^ 
June  22d. 

Goods  were  in- 
nnre d  from  the 
lading  of  them 
on  board  the 
ship  **  lost  or 
not  lost,"  and 
-warranted  well 
on  a  particular 
day;  the  ship 
was  lost  on  that 
day  before  the 
policy  was  no- 
derwritten ; 
and  it  was 
bolden  tliat  the 
nnderwriter 
was  liable;  for 
the  iramni/i/  i$ 
eomplied  with, 
if  the  ship  were 
sqfe  at  antf  time 
fifthat  day. 


Blackhurst  against  Cockell. 

THIS  was  an  action  on  a  policy  of  insurance  on  goods 
from  the  lading  of  them  on  board  the  ship  at  London,  to 
Liverpool  *'  lost  or  not  lost :"  at  the  bottom  of  the  policy  was 
added  '*  warranted  well  December  Qth,  1 784."  At  the  trial  at 
the  last  Guildhall  Sittings  before  Lord  Kenj/on,  it  appeared  that 
the  defendant  underwrote  the  policy  between  one  and  three 
o'clock  in  the  afternoon  of  that  day^  and  that  the  ship  was  lost 
about  eight  o'clock  the  same  morning.  A  nonsuit  was  entered, 
with  liberty  for  the  plaintiff  to  move  to  enter  the  verdict  for  him, 
in  case  the  Court  should  be  of  opinion  that  he  was  entitled  to 
recover  on  the  above  facts. 

A  rule  to  that  effect  having  been  obtained ; 

Erskine  and  Lawes  now  shewed  cause  against  it.  Though  in 
general  by  the  words  ^'  lost  or  not  lost"  the  underwriter  is  li- 
able even  though  it  should  turn  out  that  the  ship  was  lost  at  the 
time  of  subscribing  the  policy,  yet  the  latter  words  in  this  case 
were  inserted  in  the  policy  for  the  express  purpose  of  restrain- 
ing their  operation  to  the  point  of  time  when  ike  policy  was 

under* 
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underwritten.    And  though  the  ship  were  safe  on  part  of  the        1789* 
day  when  she  was  warranted  to  be  so,  yet  she  was  lost  before  the        — — 
time  when  the  policy  was  subscribed :  and  the  day  may  be  di-      ^'^I^Su^^ 
vided  to  answer  the  real  ends  of  justice.     Dyer  345.     Sir  R.     Cockbix. 
Howard^s  Case,   Salk.  626.      Jtoe  v.  Hersey,   5  Wil$.  274. 
Morris  v.  Pugh  and  Harwood,  3  Burr.  1241.     Combe  v.  Pitt, 
3  Burr.  1434.  and  Pugh  v.  Robinson,  ante,  I  vqI.  116.     But 
supposing  the  day  not  to  be  divisible  in  this  instance,  then  the 
warranty  extended   to  the  whole  of  the  day;  and  it  was  net 
complied  with  :    so   that  eitlier  way   the   underwriter  is  not 
Ijable. 

Chambre,  in  support  of  the  rule,  was  stopped  by  the  Court. 

LojfdKBNYON,  Ch.  J. — ^The  single  question  is  whether  the 
warranty  at  the  bottom  of  the  policy  means  warranted  well  at  the 
time  when  the  defendant  subscribed  it,  or  any  time  on  that  day« 
And  we  are  all  of  opinion  that,  if  the  ship  were  well  at  any  time 
of  that  day,  it  is  sufficient ;  and  the  underwriter  is  consequently 
liable. 

AsHHURST,  J. — This  is  the  only  way  of  giving  effect  to  all  the 

words  of  the  policy.  The  underwriter  insured  the  goods  on 
board  the  ship  **  lost  or  not  lost ;"  but  the  assured  engaged  that 
she  was  safe  on  some  part  of  that  day. 

BuLLER,  J. — ^The  nature  of  a  warranty  goes  a  great  way  to 
determine  this  question.  It  is  a  matter  of  indifference  whether 
the  thing  warranted  be  or  be  not  material ;  but  it  must  be  li- 
terally complied  with  ;  and  if  it  be  so,  that  is  sufficient.  Here 
the  ship  was  warranted  safe  on  the  gth  of  December,  and  there 
was  great  reason  for  inserting  those  words,  because  they  protected  , 

the  underwriter  against  all  losses  before  that  day ;  to  which  he 
would  otherwise  have  been  liable,  as  the  policy  was  on  the  good» 
from  the  lading  of  them  on  board  the  ship. 

Grose,  J. — If  this  were  not  the  true  construction  of  the 
warranty,  one  underwriter  might  be  liable,  and  another  no^ 
though  they  both  executed  the  sam^  policy  on  the  same  dayr* 

Rule  absolute. 
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Mimday,  MONTGOMERY   affUVlst    EgGINGTON. 

The  assured  'T^HIS  was  ao  action  by  the  assured  on  a  policy  on  freight 
poU^^n**"^  A  valued  at  1500/.  In  fact  only  500  pounds  worth  of  freight 
^r«ig^t  is  en-  <^r08  on  board  when  the  ship  was  driven  from  her  moorings  and 
Ter  the  whole  ^OBl:  But  goods  to  the  amount  of  the  rest  of  the  freight  were 
*™^""f  thir"^  ready  to  be  shipped,  and  were  lying  on  the  quay  for  that  purpose 
goods  only  at  the  time.  Lord  Kenyan,  before  whom  the  cause  was  tried  at 
ItXTime^e  *®  Sittings  after  last  Term  at  Guildhall,  told  the  jury  that  the 
fthtp  was  lost,  question  for  their  consideration  was,  whether  this  was  a  mere 
leLlTto^'"^  colourable  insurance,  and  a  gaming  policy,  or  whether  it  was  a 
•hipped.  bon&Jide  transaction ;  if  the  latter,  the  assured  was  entitled  to 

^ic^*'^^'  recover  for  the  whole  value  in  the  policy.    The  Jury  found  a 
8T.R.'i59.'    verdict  fch-  the  plaintiff  for  the  whole  sum.    The  case  of  Tongue 
^^'ib^slf^  ^*  ^^^^^f  ^  ^^^^'  ^251.  was  cited  at  the  trial,  where  it  was  held 
4  East,  41.]  •  that,  the  ship  being  lost  before  the  cargo  was  actually  on  board, 
although  it  were  ready  to  be  shipped,  the  assured  who  had  in- 
sured the  freight  as  well  as  the  ship  could  not  recover  the  former. 
And  Bower,  for  the  defendant,  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside ; 

But  the  Court  being  strongly  of  opinion   against  biro,  he 
abandoned  the  rule ;  and  it  was  accordingly 

Discharged  (a). 

(a)  Vide  Thompson  v.  Taylor,  post.  6  vol.  478. 

jwund.  Leigh  qui  tarn  agaiust  Kent,  D.I>. 

ThisConrtwUl  rpHIS  was  an  action  on  the  stat.  21  Hen.  8.  c.  13.  s.  26.  for 

not  stay  pro*         I 

ceedings  in         -^    non-residence ;  in  which  the  plaintiff  recovered  nine  pe- 

debtonapenal  ^alties. 

statute  after, 

verdict,  though       in  last  Easter  Term  Erskine  moved  to  stay  the  proceedings, 

been  filed  thaT  ^^^^  liberty  afterwards  to  move  in  arrest  of  judgment ;  and  made 
the  offence  was  four  objections;  1st,  That  no  affidavit  was  filed  that  the  offence 
the  county  ^^^  committed  in  the  county  where,  or  within  a  year  before, 
where  the  ac-  the  action  was  brought,  according  to  the  21  Jac,  1.  c.  4.  And 
and  within  a  ^At/e  q.  t.  v.  Boot  (ez)  was  cited ;  where  the  proceedings  were 
vear  before  the  staid  on  a  similar  objection.  2dly,  That  this  was  a  proceeding 
The  Hat,  21       ^!f  ^^li  y  whereas  it  should  have  been  by  information  or  original, 

Joe,  I.e.  4. 

only  applies  to  those  penal  statutes  on  which  proceedings  may  be  had  before  the  justices  of  assize, 

justices  of  the  peace,  ifc.  (6) 

(a)  jinte,  2  vol.  274.  (6)  Vide  Shipman  qui  tarn  v.  Henhesl,  post,  4  vol.  109. 

according 
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according  to  the  statatt  IS  EL  c.  5.  (a)    3dly,  That  this  Court        1789. 

hath  no  original  jurisdiction  over  this  subject :  it  should  be  an  in-        

formation  before  the  justices  of  assize^  or  justices  of  the  peace,        ^^iSiS 
artd  removed  hither  by  certiorari;  by  18  EL  c.  5.     And  4thlyy        Keiit, 
That  the  plaintiff  should  have  exhibited  his  suit  in  person,  though 
he  might  afterwards  have  pursued  the  same  by  attorney ;  by  tbe 
same  statute. 

Jekyll  and  Fitzgerald,  who  shewed  cause  against  the  rule  ia 
last  Easter  Term,  were  desired  by  the  Court  to  confine  themselves 
to  the  first  objection.  And  they  observed  that  the  applicatioa  in 
White  V.  Boot  was  made  in  an  early  stage  of  the  proceediog, 
whereas  here  no  objection  is  made  till  after  verdict ;  and  the 
defendant  would  have  been  entitled  to  a  verdict  at  the  trial  by 
the  21  Jac.  1.  c.  4.  s.  2,,  unless  the  plaintiff  bad  proved  that 
the  offence  was  committed  in  that  county.  That  part  of  the 
statute  2 1  Jac.  1 .,  relative  to  tlie  affidavit,  is  ooly  directory  to 
the  officers  of  the  court  not  to  receive  or  file  any  informaCidn 
until  an  affidavit  be  made;  but  it  forms  no  part  of  the  record, 
so  as  to  enable  the  defendant  to  take  advantage  of  the  Want  of 
it.  tin  Hall  v.  Jones  {b),  which  was  an  action  for  slander  in  a 
Piepowder  Court,  one  error  assigned  was,  that  it  was  provided  by* 
the  statutes  17  £.4.  and  1  R.  3.  that  no  plea  should  be  held  in 
a  court  of  Piepowder,  unless  the  plaintiff  or  his  attorney  made 
oaih  that  the  contract  or  other  deed  contained  in  the  declaration 
was  made  within  the  time  of  the  fair.  But  this  error  was  dis* 
allowed  by  the  Court;  "  for  although  this  ought  to  be  done  if 
''  the  defendant  will  stand  upon  it,  notwithstanding  it  should  not 
*'  be  made partof  the  record."  In  Farrington  v.  Keymer  (c),  which 
was  a  qui  lam  action  for  exercising  a  trade,  without  having  served 
an  apprenticeship,  such  an  objection  as  this  was  held  no  error  on 
the  record.  The  court  held  that  the  statute  was  merely  direct* 
ory  to  the  officer,  and  not  a  matter  of  error.  But  it  is  question- 
able whether  any  affidavit  be  necessary;  the  constant  practice  of 
not  making  sucli  affidavits  goes  a  great  way  to  explain  the  statute, 
and  to  shew  that  they  are  not  necessary.  The  statute  of  Glouces-' 
ter  ({/)  also  directs  that  in  all  actions  above  40s.  there  shall  be 
an  affidavit  that  the  plaintiff's  demand  is  above  that  sum  ;  and 
though  that  affidavit  is  now  universally  disused,  no  proaeedinga 
have  been  held  informal  for  the  want  of  it. 

(a)  Made  perpetual  by  27  El.  c.  10.  and  SI  Eliz.  c.  5.  (5)  4  lost  979. 

(c)  Cto,  C<ir.  11«,  (d)  6  E4. 1.  c.  a. 

Ix>rd 
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1789-  Lord  Kenyon,  Ch.  J. — All  the  objections,  except  that  rela«^, 

live  to  theaffidavity  may  prevail  (if  al  all)  oo  a  motion  in  arrest 
of  judgment,  or  on  a  writ  of  error,  as  well  as  in  the  present 
:bmt.  stage  of  the  proceeding.  And  with  respect  to  that  objection 
arising  from  the  want  of  the  affidavit ;  I  think  no  such  affidavit 
is  necessary;  it  has  never  been  usual  to  take  that  step*  And 
though,  where  the  words  of  an  act  of  parliament  are  plain,  it 
cannot  be  repealed  by  non-ttseTf  yet  where  there  has  been  a  series 
of  practice,  without  any  exception,  it  goes  a  great  way  to  explain 
them  where  there  is  any  ambiguity.  I  cannot  forbear  thinking^ 
that  the  statute  1 1  Jac.  1 .  c.  4.  is  merely  directory  to  the  officer  ; 
and  that  the  objection,  if  it  can  prevail,  ought  to  have^been  made 
in  some  of  the  previous  stages  of  the  cause :  but  this  has  pro- 
ceeded to  verdict;  and  thus  at  all  events  we  get  rid  of  the 
case  of  White  v.  Boot.  But  I  have  looked  into  the  old  cases  on 
this  subject,  and  the  result  of  my  researches  is  that  the  statute 
21  Jac.  does  not  control  any  of  those  statutes  on  which  penal  ao 
Horn  are  to  be  brotight  in  the  superior  courts  (a). 

BuLLER,  J.  (6)-^I  agree  with  my  Lord  in  both  points.     To 

be  sure  after  a  long  course  of  years  during  which  time  it  has  not 

been  the  practice  to  file  affidavits  in  such  cases  as  the  present, 

the  Court  will  endeavour  to  get  rid  of  the  objection^     And 

there  is  something  in  the  statute  of  James  1.  which  fortifies 

the  opinion  of  my  Lord^  on  this  second  point :  for  the  first  section 

enacts  "  Ihat  all  offences  to  be  committed  against  any  penal  sta- 

**  tute,  for  which  any  common  informer  may  lawfully  ground 

''  any  popular  action,  4'c*  before  ;u5^tces  q/*  assize,  justices  of  nisi 

''  priuSf  or  gaol  delivery,  justices  of  oyer  and  terminer,  or  justices 

''  of  peace  in  their  sessions,  shall  be  commenced,  8fc.  in  the  county 

*'  where  committed."    Now  this  action  could  not  (c)  have  been 

brought  before  the  justice  of  assize,  or  justices  of  peace,  Sfc* 

and  by  the  very  words  of  the  statute,  it  only  applies  to  cases 

where  the  legislature  had  given  liberty  to  common  informers  to 

bring  actions,  l^c,  beforejustices  of* assize,  See  Therefore  I  cannot 

help  thinking  that  the  case  of  White  v.  Boot  is  not  law.     'J'hat 

(fl)  Dyer  J36.— Cro.  Car,  I12.--Sir  IV,  Jo.  19S-— Ltl.  Rep,  168.  212.  349. — 
1  VeHtr,  3,^Lalch,  192.— Sir  T,  Raym,  394.— 2  Keb.  424.  447.  468.-3  Keb. 
353.  The  contrary  cmses  are  where  proceedings  might  also  have  been  bad  in 
inferior  conrU.  Salk.  373.— CarM  465.-2  L4,  Rnym.  872.— S<y.  223.— But  in 
Green  r,  Guy,  Cro.  Car.  146.  and  Garland  ^i  iam  v.  Burton,  2  Sir.  1103.  it  was 
expressly  determined  that  an  information  for  non-residence  upon  this  stat.  21 
Hen,  8.  did  not  lie  before  justices  of  assize  and  oyer  and  terminer ;  that  statute 
hating  only  given  actions  in  the  Ring's  court's,  where  there  may  be  an  essoigo^ 
wager  of  law,  or  protection. 

ib)  Absent  Mhhwst,  J.  (c)  Vide  the  cases  cited  in  note  (a). 

was 
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was  an  action  brought  on  the  statute  25  Ed.  3.;  and  it  does  not 
appear  that  it  was  considered  whether  that  action  could  have 
been  brought  before  justices  of  assize,  8fc, :  And  if  it  could  not, 
then  the  statute  £1  Jac.  I.  does  not  apply  to  it. 

Grose,  J. — ^The  application  of  the  case  of  White  v.  Boot  was 
made  in  an  early  stage  of  the  cause,  whereas  this  motion  is  not 
made  till  after  verdict :  which  at  all  events  distinguishes  this  caie 
from  that.  But  certainly  that  case  was  not  considered  very  much 
at  large  ;  and  the  observations  made  by  my  Lord  and  my  brother 
Buller  go  to  overturn  it. 

The  Court  therefore  discharged  the  rule  for  staying  the  pro- 
ceedings ;  but  granted  a  rule  to  shew  cause  why  the  judgment 
bhojild  not  be  arrested  on  the  other  objections ; 

But  that  rule  was  now  abandoned  (n)  by  the  defendant's 
counsel. 

Ca)  Vide  tbe  second  objection :  It'appearsby  the  late  cases  (in  opposition  to 
JVidision  v.  Clarke,  Cro,  EUz.  76.^M.  29  £/.— S  Iiui.  194.  S.  C— Sly.  S23.-- 
1  Bol,  Ahr.  587.  pL  8.)  that  a  proceeding  by  bill  is  an  original  action  within  the 
18  EL  c.  5. ;  and  that  origitmly  as  there  used,  doth  npt  mean  origtTud  wrii  but  •rU 
gintU  action,  as  contradistinguished  from  proceedings  in  inferior  courts  and  the 
Star  Chamber,  where  the,  proceedings  were  in  a  summary  way  by  libel  or  com- 
plaint. Hill  V.  Deckair,  Sty.  381.  4  Cor.  i.—Rol  Abr.  537.  S.  C.^CorlA.  S34. 
The  Stat.  18  Elii,  e.  5.  (the  very  act  itself)  gives  an  action  of  debt  in  any  Coart 
of  Record  to  recover  penalties  against  that  act.  The  stat.  31  El.  c.  5.  relating 
to  infonners  (which  of  course  is  of  later  date,  mentions  actions,  suits,  bills,  or 
informations.  And  in  5  £»rr.  2722.  Cowp.  429.  are  two  instances  of  proceed* 
ings  in  the  Court  of  King's  Bench  on  the  statute  for  non-Ksidence. 

In  answer  to  the  third  objection,  see  note  (a)  in  page  3^. 


S65 
1789. 


LSIGH 

aguuut 

KCHT. 


GooDTiTLE  on  the  joint  demise  of  Faulkner,  James 

Shade  and  Mary  hie  Wife,  Samuel  Ward  and     SmeSith. 
Hannah  his  Wife,  and  Ann  Robinson,  against 
Ann  and  William  Morse. 

EJECTMENT  for  copyhold  premises  io  BerXrs,  tried  before  if  the  heir  ap- 
Lord  Kenyon^  Ch.  J.  at  the  last  Berkshire  assizes :  verdict  ***'^J|J^*i^ 

for  the  plaintiff,   subject  to  the  opinion  of  ihis  Coart  on  the  feesurrenderla 

r^11/^.»;«<«  ^ooA  the  lifetime  of 

following  case.  ,  t^  ,^    ^    ,     of  his  Micestor, 

The  premises  are  copyhold  of  inheritance,  and  held  of  the  andsorme 

manors  of  Great  and  Little  Coxwell  in  Berkshire.    On  the  4th  SJSlSJiSSf  ""^ 

October  1770,  T.  Giles  died  a  bachelor,  and  seised  of  the  pre-  derorisnotet- 

'  '  '^        lopped  by  that 

stirrenderof  his  ancestor,  from  daimiog  a^inst  the  snrrendefee.— Q.  Whetber,  in  the  case  of  a 
freehold  estate  if  the  heir  had'made  a  feofiment  luder  sacfa  circumstances^  his  heir  wonld  not  be 
stopped.    [11  East,  18S.] 

mises 
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1781).        mises  io  questioni  leaving  a  nephew  Thomas  Robinson,  eldest  sod 
^  and  heir  of  his  sister  £etty  Giles  by  Richard  Robinson  her  hus- 

mbut        band,  his  heir  at  law.    Oo  the  25th  April  1772,  William  Robin^ 
HoBsx*       goj^^  Q„jy  gQp  and  heir  of  Richard  Robinson,  who  was  the  second 
son  of  the  said  Betty  Giles  by  her  said  husband,  was  admitted 
to  the  premises  in  question ;  and  at  the  same  court  surrendered 
into  the  lord's  hands  one  part  of  them  to  the  use  of  Richard 
Morse,  since  deceased,  (whose  widow  the  defendant  Ann  is,)  and 
the  other  part  to  the  use  of  William  Morse  the  other  defendant, 
in  fee,  at  the  will  of  the  lord,  S^c. ;  and  seisin  of  the  tenements 
so  respectively  surrendered  was  accordingly  given  to  Richard  and 
William  Morse  by  the  hands  of  the  steward  by  the  rod ;  and  they 
were  accordingly  admitted  to  their  respective  tenements  accord- 
ing to  the  custom  of  the  manor.  Thomas  Robinson,  the  eldest  son 
of  Betty  Giles,  and  her  said  husband,  died  in  the  year  1778, 
without  issue,  and  without  ever  havin;;  been  admitted  to  the 
premises  in  question,  leaving  William  Robinson,  who  surren- 
'  dered  to  Richard  Morse,  and  William  Morse  as  aforesaid,  his 
nephew  and  heir  at  law.    In  1781  William  Robinson  died,  leav- 
ing his  sisters  Mari^  Shade,  Hannah  Ward,  and  Ann  Robinson^ 
and  bis  nephew  John  Faulkner,  eldest  son  of  his  sister  Eliza^ 
beth  the  lessors  of  the  plaintiff,  his  heirs  at  law. 

Lane,  for  the  plaintiff  (a)  maintained  three  propositions  ;  1st, 
If  this  were  the  case  oi^  freehold  estate,  there  could  not  be  any 
implied  warranty  to  bind  the  heirs  of  William,  the  brother  of 
the  lessors  of  the  plaintiff,  who  made  the  conveyance  in  question^ 
and  under  whom  the  lessors  of  the  plaintiff  claim.  2d,  The 
lessors  of  the  plaintiff  are  not  barred  by  any  estoppel  from  claim- 
ing the  estate.  3d,  Whatever  might  be  the  case  of  a  freehold 
estate,  they  are  not  barred  or  bound  in  the  case  of  a  copyhold. 
1st,  Before  the  statute  of  Quia  Emptores  (b)  any  feoffment  by  the 
word  dedi  to  hold  by  certain  services  was  held  to  bind  the  heirs 
by  an  implied  warranty ;  but  since  that  statute  the  feoffor  only  is 
bound,  and  not  his  heirs.  Co.  Lit,  384.  a.  recognized  in  2  Black. 
Com.  300.  Now  if  this  be  any  warranty  at  all,  it  must  be  an 
implied  one ;  for  an  express  warranty  can  only  be  by  deed,  which 
does  not  exist  here.  In  Litt.  s.  697.  it  is  said  that  there  are  three 
warranties,  lineal,  collateral,  and  warranty  commencing  by  dis- 
seisin ;  and  that  warranties  of  the  latter  sort  do  not  bind  the  heirs. 
Now  of  that  sort  was  the  warranty,  if  any,  in  this  case :  for  at 
tl^  time  of  WiUianis  entry  and  conveyance  to  the  defendant,  his 

(a)  In  last  MichMlmtu  Term.  (h)  18  EU 1. 

uncle 
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uncle  who  was  entitled  to  the  estate  was  living,  and  copsequently        1789- 
William  was  a  disseisor.     2d,  The  heirs  are  not  barred  by  estop-        — 
pel.     In  no  case  can  they  be  estopped  where  an  implied  war-        agStH 
ranty  would  not  have  bound  them.     Estoppels  are  odious  in       mobs9* 
the  law  because  they  preclude  the  party  from  shewing  the  truth, 
Lord  Coke  in  Co.  Lit.  352,.  a,  says  there  are  three  sorts ;  Ist, 
By  matter  of  record ;  9,d,  By  matter  in  writing ;  3d,  By  matter 
in  pays.    The  two  first  cannot  apply  here ;  therefore  if  there  be 
any  estoppel  at  all  it  must  be  by  matter  in  pays.     Of  this  latter 
sort  Lord  Coke  gives  these  6ve  instances :  by  livery ;  by  entry ; 
by  acceptance  of  rent ;  by  partition ;  and  by  acceptance  of  an 
estate.     The  three  last  are  entirely  out  of  the  question ;  there-  ' 

fore  it  only  remains  to  be  considered  how  far  tl^ose  of  livery  or 
entry  apply.     The  doctrine  of  livery  only  applies  to  convey* 
ances  by  deed ;  it  is  to  give  a  complete  title  to  a  party  who  was 
before  entitled  to  enter;    but  that  only  applifs  to  freehold; 
and  therefore  there  can  be  no  estoppel  by  livery  here,  because  no 
freehold  estate  is  attempted  to  be  conveyed.     It  is  held  in  Lit. 
5.  446.  that  a  release  passeth  nothing  but  the  right  which  the 
releasor  hath  at  the  time ;  and  Lord  Coke  in  his  Commentary  on 
that  section  puts  this  instance;    if  there  be  grandfather,  fi|-> 
ther,   and  son,    and  the  son  disseiseth   the  grandfather,    and 
makes  a  feoffment  in  fee,  and  the  grandfather  dies ;  the  father 
•against  his  own  feoffment  shall  not  enter,  but  if  he  die  his  son 
shall  enter.   So  here,  though  William  would  have  been  estopped 
by  own  act,  yet  the  lessors  of  the  plaintiff,   who  claim  under    * 
him,  shall  not  be  estopped  after  his  death,  because  he  had  no 
right  to  pass  at  the  time  of  the  surrender.     If  the  heir  do  not 
claim  the  land  from  him  who  made  the  estoppel,  but  merely  ia 
point  of  form  derives  his  blood  through  him,  he  shall  not  be 
estopped.    Sir  William  Jones,  460.     Now  here  the  estate  is  not 
claimed  from  William,  because  he  never  had  any  estate ;  for  be* 
fore  it  descended  upon  him  he  had  surrendered  to  a  purchaser ; 
therefore  only  the  right  descended  upon  him.     But  though  as 
against  his  own  act  he  shall  not  be  permitted  to  enter,  yet  hi& 
heirs,  though  in  point  of  form  they  claim  through  him,  aball 
not  be  barred.    In  Com.  Dig.  tit.  Estoppel,  E.7.  it  ia  said 
that  an  estoppel  may  be  avoided  where  an  act  in  pays  is  done  by 
him  who  had  no  power  to  do  it.    So  acceptance  of  rent  by  bim 
vfho  then  had  no  title  shall  not  be  an  estoppel.    Co.  Lit.  552.  b. 
Here,  therefore,  as  William  had  no  right  to  do  the  act  be  did^ 
those  who  claim  through  him  are  not  estopped.     So  if  any  in- 
terest 
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1789*        terest  passed  from  the  party^  though  not  pro  tafito,  (here  shall  bd 
no  estoppel.  Co.  Lit.  45.  a.  Moor  Q.0,  Now  this  estoppel  may  be 
avoided  by  the  lessors  of  the  plaintiff^  because  an  interest  did  pas^ 
during  the  life  of  the  surrenderor.    As  to  the  entry  mentioned  by 
Lord  Coke  as  the  other  instance  of  estoppel  in  pays,  that  is  answer^ 
ed  by  the  same  argument  which  applies  to  livery ;  for  livery  is  the 
act  of  the  party  giving  possession,  and  entry  is  the  act  of  the  party 
receiving  it.   But,  thirdly,  whatever  may  be  the  case  of  freehold 
the  doctrine  of  warranty  does  not  extend  to  copyhold,  and  the 
lessors  of  the  plaintiff  cannot  be  barred  by  estoppel.    In  Co.  Lit. 
58.  b.  and  4  Co.  22.  b.  a  copyholder  ift  considered  as  a  mere  te- 
nant at  will  according  to  the  custom  of  the  manor ;  and  in  the 
latter  case  it  is  also  said,  that  the  descent  of  the  copyhold  in  fee 
shall  not  toll  the  entry  of  him  who  has  a  right  to  the  copyhold. 
And  in  3  JLeon.  210.  it  was  held  that  if  there  be  a  copyholder  in 
fee,  and  the  lord  admit  a  stranger  who  enters,  he  is  but  a  tenant 
at  will,  and  not  a  disseisor,  because  he  came  in  by  the  assent  of 
the  lord.     Therefore  after  the  death  of  the  great  uncle  in  this 
case,  who  died  seised,  when  the  right  descended  to  the  eldest 
nephew,  the  uncle  of  the  present  claimants,  their  brother  was 
but  a  tenant  at  will,  and  not  a  disseisor,  because  he  came  in 
nnder  the  act  of  the  lord.     If  then  the  brother  were  merely  a 
tenant  at  will,  his  estate  was  determined  by  the  conveyance  to 
the  defendants,    upou    whom  the  lessors  of  the  plaintiff  may 
enter.     In  Shaw  v.  Barber  (a)  it  is  held  that  if  a  tenant  at  will 
make  a  lease  for  years,  and  the  lessee  enter,  he  is  a  mere  dis-^ 
teisor,  and  a  release  or  confirmation  afterwards  of  the  tenant  at 
will  is  void,  because  tlie  privity  is  determined :   but  here  the 
brother  did  not  even  in  point  of  fact  attempt  to  confirm  the 
estate.    If  this  were  the  case  of  a  freehold  there  could  be  no 
collateral  warranty  to  bind  the  heir,  as  the  ancestor  had  no  estate 
of  inheritance  in  possession  at  the  time ;  by  the  2 1  si  sect,  of  4  Ann. 
c.  16.  In  Moor  352,  it  is  laid  down  in  express  terms  that  if  there 
be  a  surrender  of  a  copyhold  with  warranty,  the  warranty  is  void. 
Then  if  an  express  warranty  by  deed  be  void,  a  fortiori  shall  an 
implied  one,  where  it  is  not  by  deed ;  and  in  such  case  the 
heirs  cannot  consequently  be  estopped.     In  2  Mod,  32.  where  a 
aon,  having  a  right  to  a  copyhold  estate  after  his  father's  death, 
entered  and  surrendered  in  his  father's  lifetime,  the  surrender 
was  held  void ;  and  it  passed  nothing.     Now  that  is  a  stronger 
case  than  the  present,  for  here  the  surrenderor  had  no  right  vested 

(a)  Cro.  £/».  8S0. 

in 
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in  biro  at  the  time  of  the  surrender.  I  Mod.  199-  S.  C.  If  the 
doctrine  of  estoppels  could  be  applied  to  the  case  of  copjbolds, 
it  would  have  been  a  decisive  answer  to  the  above  cases. 

Bowir  for  the   defendants.    The  whole  argument  for  the 
lessors  of  the  plaintiff  proceeds  on  a  mistake,  in  supposing  a 
similarity  between  warranty  and  estoppel.    The  cases  respecting 
warranty  may  be  admitted,  but  they  do  not  apply  to  this  case. 
For  the  question  here  is  not  whether  any  title  was  conveyed  to 
the  defendants,  but  whether  the  lessors  of  the  plaintiff  are  not 
estopped  from  declaring  the  truth.     If  this  had  been  a  freehold 
estate,  there  is  no  doubt  but  that   the  lessors  of  the  plaintiff 
would  have  been  estopped :  then  there  is  nothing  in  the  nature 
of  the  particular  estates  of  copyholds  to  prevent  the  doctrine  of 
estoppels  attaching  on  them.     Although  there  are  no  direct  aa- 
thotities  on  this  point,   yet  on  principle  this  cannot  be  distin- 
guished from  the  case  of  freehold?.     There  are  estoppels  in  pais 
as  well  as  by  deed  :   And  a  surrender,  though  no  record,  is  a 
solemn  act,  the  public  notoriety  of  which  before  all  the  tenants^ 
of  the  manor  is  equal  to  livery  at  common  law ;  and  before  tble 
Statute  of  Frauds  a  fee  might  have  passed  without  deed.    Whe- 
ther the  surrender  is  made,  the  surrenderee  is  in  by  him  who 
made  the  surrender;  **  and  in  a  plaint  in  nature  of  a  writ  of  entry 
**  in  the  per"  shall  be  supposed  **  in  the, per"  by  him  who  made 
**  the  surrender."    4  Rep.  27.  b.  The  surrenderee  is  so  much  in 
by  the  surrender  that  the  lord  cannot  vary  the  uses  of  the  sur- 
render ;  he  cannot  convey  a  different  estate  from  that  marked  oot 
by  the  surrender.     Therefore  on  the  notoriety  of  the  thing,  and 
on  principle,  an  estoppel  in  the  case  of  a  copyhold  is  not  to  be 
distinguished  from  that  in  a  freehold  by  matter  'mpais. 

Cur.  (a)  adv.  vult. 

Lord  Kenton,  Ch.  J.  now  delivered  the  opinion  of  the  Court. 

This  case  depends  on  the  shaft  question  whether  a  surrender 
of  a  copyhold  estate,  made  by  the  heir  apparent  in  the  lifetime 
of  bis  ancestor^  shall  operate  so  as  to  prevent  the  heir  at  law 
of  the  surrenderor  recovering  the  possession.  But  in  stating 
this  question  we  roust  not  omit  one  material  circumstance  that 
the  heir  at  law,  though  he  surrendered  in  the  lifetime  of  his 
ancestor,  survived  that  ancestor.  Generally  speaking,  in  point 
of  reason  it  should  seem  that,  where  a  person  makes  a  convey- 


1789. 

goodtitlk 
Morse. 
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(a)  Mr.  Justice  BuUer  was  absent. 
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' it.     If  this  had  been  a  freehold  estate  of  inheritance  instead  of  a 

ugainat        copyholdy  and  the  heir  at  law,  before  the  estate  came  tohim,  had 
AIoRSB.       confessed  a  judgment  which  had  been  properly  docketed,  and 
the  estate  had  afterwards  descended  on  him,  the  estate  would 
have  been  bound  by  it  in  equity.     Then  it  seems  harsh  in  point 
of  reason  that  the  heir  at  law  should  derive  title   through  his 
ancestor  to  an  estate^  which  the  ancestor  himself  could  not  have 
claimed.      But  this  difference  depends   upon    the  doctrine  of 
estoppels ;  and  the  cases  which  are  to  be  found  on  thia  subject 
are  not  easily  to  be  reconciled.    The  principal  passage  relative 
to  this  point  is  in  sect.  446.  of  Liitletoti,  cited  in  the  argunnent. 
^'  If  there  be  father  and  son,  and  the  father  be  disseissed^  and  the 
^*  son  (living  his  father)  releaseth  by  his  deed  to  the  disseissor  all 
*'  the  right  which  he  hath  or  may  have  in  the  same  tenements 
**  without  clause  of  warranty,  ^c.  and  after  the  father  dieth,  Sfc, 
*^  the  son  may  lawfully  enter  upon  the  possession  of  the  disseisor, 
*^  for  that  he  had  no  right  in  the  land  in  his  father's  life,  but  the 
^'  right  descended  to  him  after  the  release  made  by  the  death  of 
his  father/'  isc     And  in  commenting  on  that  section    Lord 
Coke  (a)  says,  *^\i  there  be  a  warranty  annexed  to  the  release, 
^  then  the  son  shall  be  barred.    For  albeit  the  release  cannot  bar 
^'  the  right  for  the  cause  aforesaid,  yet  the  warranty  may  rebut, 
**  and  bar  him  and  his  heirs  of  a  future  right  which  was  not  in 
*^  him  at  jhat  time :  and  the  reason,  which  in  all  cases  is  to  be 
*^  sought  out,  wherefore  a  warranty,  being  a  covenant  real,  should 
^'  bar  a  future  right,  is  for  avoiding  circuity  of  action  (which  is 
**  not  favoured  in  law) ;  as  he  that  made  the  warranty  should  reco- 
^*  ver  the  land  against  the  ter-tenant,  and  he  by  force  of  the  war- 
**  ranty  to  have  as  much  in  value  against  the  same  person.     Yet 
*^  there  is  a  diversity  between  a  warranty  and  a  feoffment ;  for  if 
'^  there  be  grandfather,  father,  and  son,  and  the  father  disseiseth 
''  the  grandfather  and  make  feoffment  in  fee,  the  grandfather 
'^  dieth,  the  father  against  his  own  feoffment  shall  not  enter  :  but 
^^  if  he  die,  his  son  shall  enter.   And  so  note  a  diversity  between  a 
''  release,  a  feoffment,  and  a  warranty :  a  release  in  that  case  is 
'^  void ;  a  feoffment  is  good  against  the  feoffer,  but  not  against  his 
''  heirs;  a  warranty  is  good  both  against  himself  and  his  heirs/^ 
Lord  Coke  there  refers  to  some  cases  in  the  year  books ;  one  of  which 
is  in  point,  but  the  others  are  irrelevant.  Now  that  is  the  principal 

(a).  Cq,  Lit.  265. 

ground 
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ground  on  \vhicli  the  argument  for  ihe  lessors  of  the  plaintiff  1789. 
stands  on  that  part  of  the  case.  But  in  answer  to  this  there  are  — 
many  cases  to  be  found  in  the  books,  from  whence  we  may  collect  against 
that  the  Courts  of  Law  have  thought  that  a  conveyance  without  Mcirsp. 
warranty  will  equally  operate  as  an  estoppel ;  and  that  where  the 
ancestor  is  estopped,  the  heir  shall  also  be  estopped.  Such  are  the 
cases  in  Sir  JV.  Jones  459.  and  6  Mod,  (258.  In  ihe  former  it 
was  said  that  estoppels  mfait  and  by  record  by  fine  or  recovery 
shall  bind  not  only  the  pfirty  to  the  estoppel,  but  also  all  privies 
who  claim  under  him:  but  if  the  heir  do  not  claim  as  privy,  but 
by  his  own  purchase,  or  from  another  ancestor,  he  shall  not  be 
bound  :  and  to  be  sure  this  distinction  is  obvious  enough.  And 
in  the  latter  of  them  it  was  held  that  ^'  if  a  man  make  a  lease  by 
'^  indenture  of  land,  which  is  not  his,  and  after  purchases  it,  that 
**  lease  shall  bind  him  his  heirs  and  assigns;  and  an  estoppel,  that 
'^  affects  the  interest  of  land,  shall  lun  with  it  to  whoever  takes 
"  it."  The  same  case  is  also  reported  in  2  Ld,  Raym.  1048.  If 
then  it  Irad  not  been  for  the  authority  of  Co.  Littleton,  we  should 
have  thought  ourselves  pressed  by  the  later  cases*  But  in  (his 
case  we  think  we  are  delivered  from  deciding  how  the  law  stands 
on  that  controverted  point ;  for,  whatever  may  be  the  case  with 
respect  to  freehold  estates,  this  question  arises  on  a  copyhold  es" 
tate.  And  we  have  met  with  a  case,  determined  by  a  great  authori* 
ty  (a),  which  was  not  referred  to  in  the  argument,  and  which  is 
decisive  of  this  case.  In  Taylor  v.  Philips  (6)  Lord  Hardwicke 
said, ''  In  order  to  pass  an  estate  by  surrender,  the  estate  must  pass 
''  into  the  hands  of  the  lord,  through  which  it  must  be  taken.  A 
''  fine  differs  from  the  case  of  a  surrender  \  for  that  will  be  good 
**  against  the  heir  by  estoppel,  although  it  passes  no  estate  at  all : 
but  if  a  surrender  be  not  goody  there  will  be  no  estoppel,  and  no 
^^  estate  can  pass  into  the  hands  of  the  lord."  Now  that  is  a  di- 
rect authority  in  point;  and  we  have  not  been  able  to  find  any 
other  case  respecting  copyholds,  which  comes  so  near  the  present 
case.  Therefore  on  the  authority  of  that  case  we  are  of  opinion 
that  the  lessors  of  the  plaintiff  are  entitled  to  recover. 

Postea  to  the  plaintiff. 

(a)  U.  Hurdwickc.  (ft)  1  Ves.  230. 
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Haydon  aud  another.  Executors  of  Haynes,  against 

JiciusCffa.  WlLSHERE. 

A  bond  given  TAEBT  On  bond  given  by  the  defendant  and  his  late  father 
the  marriage  of  ^^  deceased,  to  the  testator.     The  defendant  craved  oyer  of 

his  (laughter  ibe  condition,  which  (after  recitins  a  marriage  settlement  in 
was  condition-     ,«.^  .  ti.         .  i  tij 

cd  for  payment   ^  /^^ •>  on  an  intended  marriage  between  the  testator  and  the  de- 

•  of  interest  of  a    fendant's  sister,  on  which  the  defendant's  father  was  to  advance 
certain  mm  to  ,  ii.ii  •         *.  i  •     •       i 

the  husband  or  to  the  testator  500/.  for  the  then  marriage  portion  of  his  daugb- 

hU  executors  j^-  g^j  ^q  secure  the  further  sum  of  500/.  to  the  testator 
dunngthcobh-       .'  ,        r       i-  i      t    ^    •  t  •     %       t^ 

f;or*slife,  and     withm  12  months  after  his  own  death  "  in  case  his  daughter,  or 

raSifof^^'  "  *"y  ^^^^^  ^^  ^^^  ^^^y  begotten  by  the  testator  should  happen  to 
principal  to  the  ''  survive  him/'  with  interest  in  the  mean  time  after  the  rate  of 

e^ntor^w?^  ^'-  ^^^'  P^^  ^^'^^'^  ^'**  ^^^^  ^^^  defendant's  father  should  yearly 
in  a  limited .  during  the  joint  lives  of  himself  and  any  of  the  issue  of  the  body 
oM^'or's^d^tb  ^^  ^'*^  daughter  begotten  by  the  testator  pay  to  the  testator,  his 
ifaHffqfthiU"  executors,  ^c.  17/.  10s.  as  the  interest  of  the  500/.  and  also 
fia^eakovMbe    that  the  heirs,  executors,  ^c.  of  the  defendant's  father  should 

living  at  thui     within  12  months  next  after  his  decease  (any  of  the  issue  of  the 

ttMc '  there  ^     "^       . 

were' children     body  of  his  daughter,  begotten  by  the  testator,  being  living  at 

of  themarriage  |j,e  time  of  his  decease)  pay  to  the  testator,  his  executors,  S^c^ 
before  the  obU-  the  sum  of  600/.  The  defendant  then  pleaded  payment  of  the 
gr^dchUiren  •  ^'^^^'^*^®^  during  the  joint  lives  of  his  father  and  any  of  the  issue  of 
the  gruudchil-'  the  body  of  his  sister  begotten  by  the  testator :  and  averred  that 
deemed  to  be  ^^^  father  died  in  January  1788,  at  which  time  there  were  not 
unieofthe  living  any  of  the  issue  of  the  body  of  his  daughter  begotten  by 
rnZ'STe.^-  the  testator. 

ofthecondi-  The  replication  stated  that  in  the  lifetime  of  the  defendant's 

seqoenUy  the  father,  in  September  1777,  IV.  Haynes,  one  of  the  two  sons  of  the 
husbanA  ex©- .  Jody  of  the  defendants  sister  begotten  by  the  testator,  intermarried 
tiUed  to  reco-  ^'''i  -^-  Hudson,  and  during  the  lifetime  of  the  defendant's 
bond"*^*         father,  in  November  1780,  had  issue  of  his  body  on  the  body 

of  Elizabeth  his  wife  begotten  one  son,  J.  JV.  Haynes;  and 
afterwards,  and  during  the  life  of  the  defendant's  father,  in  June 
1782,  had  other  issue  of  his  body  on  the  body  of  Elizabeth  his 
\Tife  begotten  another  son,  G.  Haynes ;  which  two  sons  were 
both  living  at  the  time  of  the  death  of  the  defendant's  father, 
and  are  still  living ;  yet  that  the  defendant  had  not  paid  the  5(X)/« 
within  12  months  after  his  father's  death. 

To  this  replication  there  was  a  general  demurrer  and  joinder. 
V  Russtl 
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Russel,  in  support  of  the  demurrer,  contended  (hat  though         1789. 

the  word  "  issue"  has  a  technical  meuning,  as  applied  to  the         

limitations  of  real  property,  yet  when  applied  to  personal  con—       Jt^ut^ 

tracts  it  ought  to  be  understood  in  its  ordinary  acceptation,  in     Wilshcke. 

Nvhich  it  is  restrained  to  children  only.     And  in  this  particular 

case  that  meaning  is  marked  by  the  addition  of  the  words  ''  of  • 

*'  lier  body  begotten  by  the  husband,"  which  necessarily  confine 

it  to  tlieir  children.     This  too  is  agreeable  to  the  general  object 

of  mairiage  settlements,  when  the  parties  only  look  to  the  chil- 

dren  of  the  marriage,  and  do  not  mean  to  provide  for  grand-chiU 

dren.     And  the  cases  of  Alexander  v,  Alexander y  2  ^ez.  640. 

and  Adams  v.  Adams,  Coxcp,  651.  were  cited  ;  in  which  it  was 

held  thut  a  power  to  appoint  to  children  does  not  extend  to 

grandchildren. 

IVood,  contra,  was  stopped  by  the  Court. 
Lord  K  E  N  Y  o  N,  Cb,  J . — The  cases  cited  of  Alexander  v.  Alex^ 
auder  and  Adams  v.  Adams  are  very  diflFerent  from  the  present. 
For  in  those  prior  to  {he  marriages  the  parties  stipulated  for  a 
certain  provision  for  the  children  of  the  intended  marriage ;  but, 
a84he  law  does  not  allow  of  limitations  to  persons  beyond  the 
next  generations,  those  limitations  must  of  necessity  be  confined 
to  the  cMldren  of  the  marriage.     But  ihis  is  a  contract  of  a 
very  different  nature:  a  provision  was  to  be  made  by  the  father 
of  the  intended  wife  (his  daughter),  and  he  engaged  to  pay  the 
interest  of  a  certain  sum  to  the  intended  husband  during  his  life, 
and  to  pay  a  farther  sum  to  the  husband  or  his  executors,  i^c, 
in  case  the  daughter  or  any  of  her  issue  should  be  living  at  the 
time. of  his  death.     This  sum  is  not  stipulated  to  be  paid  to  the 
immediate  progeny  of  the  marriage,  the  children,  but  it  is  to  be 
paid  to  the  father  or  his  executors,  in  case  any  of  the  issue  be 
living.     Then  the  question  is  whether  there  is  any  issue  of  thist 
marriage:  the  word  **  issue"  is  genus  generalissimum;  and  under 
the  statute  de  bonis  it  takes  in  the  most  remote  degrees.     Then 
it  was  said  that  in  case  of  personal  property  ''  issue"  is  to  be 
taken  in  its  more  ordinary  acceptation,   and   be   confined   to 
"  children"  only :  but  a  variety  of  cases  might  be  put  to  shew 
that  it  extends  to  the  most  remote  issue  even  in  the  case  of  per* 
sonalty.     There  are  many  cases  where  an  interest  is  held  too 
remote,  because  it  is  to  depend  on  an  indefinite  failure  of  issue  ; 
there  the  limitation  is  void,  because  it  includes  all  succeeding 
generations. 

Per  curiam,  Judgment  for  the  plaintiffs. 

Bb  3 
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1789. 

FridT       DuFFiELD  agaiust  Scott  aud  Others,  Executors  of 
jttiM?s!6tii.  '    Balcher. 

Declaration  on  T^EBT  on  bond  given  by  Balcher  lo  the  plaintiff.      The 

itwascondi-  -'^  defendants  craved  oyer  of  the  condition  of  the  bond; 

tioned  for  per-  which  was  for^he  performance  of  covenants  in  an  indenture  of 

vcnants,  nvhicli  separation  between  the  plaintiff  and  his  wife  of  the  one  part  and 

lUf'^ulroW^"  Bfl/cAer  of  the  other  part ;  and  also  of  that  deed,  which  con- 

from  alimony  tained  a  covenant  by  the  testator  to  indemnify  the  plaintiff  against 

cSrred 'by  his  *"  ^^^^^  whatsoever,  which  the  plaintiff's  wife  should,  during 

wife  after  their  the  separation,  contract,  and  also  against  payment  of  all  alimony 

t^t?efendant  ^^  maintenance,  and  against  all  costs,  charges,  expences,  and 

bad  performed  damages  whatsoever,   which  the  plaintiff  should  at   any  time 

Replication    *  thereafter  pay,  sustain,  or  be  put  unto  by  his  wife  contracting 

that  a  jadg.  any  such  debt  or  debts,  or  by  the  demand  of  any  such  alimony 
nient  was  reco-  .  r  i  •  r  t 

vered  against     ^^  mamtenance,  or  for  or  by  reason,  or  in  respect,  of  any  other 

the  obligeee  by  cause,  matter,  or  thing  whaivoever,  which  might  be  borne,  paid, 
his  wife,  and  A<  or  sustained  by  the  plaintiff,  touching  or  concerning  his  wife  so 
^atd  debt  imd     Jiviug  separate  ;  and  then  pleaded  a  general  performance. 
defendant  had         The  plaintiff  in  his  replication  set  forth  the  following  breach  : 

wandfotr*''  ^^^  ^""°S  ^^^  separation,  and  after  the  death  of  Balcher,  to 
der.   Thede-    wit,  in  Michaelmas  term  29  Geo.  3.  B,  R.  one  James  Cuthbert 

forlhe^coste^is  ^"^p'^a^^**  ^'^^  plaintiff  in  a  plea  of  trespass  on  the  case  for  the 
the  debt  paid  non-performaiice  of  certain  promises  before  that  time,  and  after 
tliecoveoautto  ^^^  indenture  of  separation,  and  during  the  continuance  of  such 
indemnify  is  separation,  supposed  to  be  made  by  the  plaintiff  to  the  said 
was  not'neces-  James  for  a  debt  which  the  plaintiff's  wife,  during  such  separa* 
mty  for  pUiin-  '  tion,  had  contracted  on  account  of  certain  goods  supposed  to  be 
ticethatan  ac-  ^^'^  ^J  Cuthbert  to  the  plaintiff,  and  delivered  to  the  plamtiff's 
tion  was  com-  y/ifei  and  such  proceedings  were  thereupon  had,  that  afterwards, 
if  it  had  been  to  wit,  in  the  same  term,  ^c.  the  said  James  by  the  considera- 
pfaintSmiM  *'^"  ^"^  judgment  of  the  same  Court  recovered  against  the  plains 
have  recovered  tiff  as  well  the  sum  of  82/.  145.  lOd,  for  his  damages,  by  reason 
fnp^'^or^he*'"  ^^  ^^^  uon-performance  of  the  said  promises,  as  also  23/.  los.  2rf* 
defendant  has  which  were  adjudged  to  him  for  costs,  whereof  the  plaintiff  was 
notice?  convicted,  as  by  the  record,  4'c-     -''^"^  ^l^e  plaintiff  averred  that 

he  by  reason  of  the  premises  was  afterwards,  to  wit,  on  the  1st 
day  of  January  1789,  at,  Sfc.  obliged  to  pay  and  did  pay  to  the 
said  James  the  sum  of  120/.  in  discharge  of  the  demands,  costs^ 
aud  charges  so  recovered  by  Cuthbert  of  the  plaintiff.     The 

plaintiff 


IN  THE  TwENTY-NiKTH  Year  o?  GEORGE  III.  375 

plaintiflf  also  averred  that  in  bis  defence  of  that  suit,  he  necessa-        1789* 

rily  laid  out  the  sum  of  40Z. :  of  all  which  premises  the  defendant        

afterwards,  and  after  the  death  of  Batcher y  to  wit,  on,  ^c.  had       agmntt 
notice,  yet  the  defendants  have  not  indemnified  the  plaintiff  of        Scorr. 
and  from  the  damages  and  costs  so  paid  by  him  as  aforesaid,  for 
the  cause  aforesaid,  nor  for  his  said  expences,  which  he  was  so 
put  to  as  aforesaid  in  that  behalf,  nor  have  repaid,  3fc. 

To   this    replication    there    was    a   general   demurrer   and 
joinder. 

Shepherd,  in  support  of  the  demurrer,  insisted  that  the  repli- 
cation could  not  be  supported,  because  the  plaintiff  had  assigned 
a  breach  for  the  non-payment  of  a  gross  sum,  part  of  which 
the  defendants  \^ere  not  bound  to  pay.  And  as  only  one  breach 
is  assigned,  which  is  entire,  if  the  replication  be  bad  in  part,  it  is 
bad  in  the  whole.  The  breach  is  for  the  non-payment  of  one 
entire  sum,  composed  of  three  different  articles ;  the  debt  due 
to  Cuthbert,  the  costs,  and  the  expences.  Now  though  the 
plaintiff,  if  he  had  assigned  three  separate  breaches,  would  have 
been  entitled  to  recover,  if  either  of  them  were  well  founded, 
yet,  being  laid  as  one  entire  sum,  and  the  bond  of  indemnity  not 
necessarily  extending  to  the  costs  and  expences,  the  defendants 
are  entitled  to  judgment.  For,  in  order  to  entitle  himself  to  re- 
cover the  costs  and  expences  attending  the  recovery  of  Cuthbert* s 
demand,  the  plaintiff  should  have  shewn  that  he  had  given  notice 
to  the  defendants  of  that  demand ;  by  neglecting  to  do  which 
those  costs  and  expences  were  incurred.  Notice  is  necessary  in 
every  case  of  this  kind,  excepting  where  the  matter  of  which  the 
notice  is  to  be  given  is  within  the  knowledge  of  all  the  parties. 
But  that  is  not  the  case  here ;  for  this  bond  is  to  indemnify  the 
plaintiff  against  all  debts  which  his  wife  m^ht  contract  in  future. 
If  notice  had  been  given  to  the  defendants,  the  costs  and  ex- 
pences would  not  have  been  incurred;  the  plaintiff  therefore 
cannot  in  this  action  avail  himself  of  his  own  neglect.  [In  an- 
swer to  a  question  put  by  the  Court,  Whether,  if  the  plaintiff 
himself  had  no  notice  of  the  demand  till  the  action  was  com- 
menced, the  defendants  would  hav6  been  liable  to  pay  those 
costs  f — it  was  admitted  that  they  would.] 

Lord  Ken  YON,  Ch.  J.  (stopping  Lancy  contra^ — ^There  b  no 
doubt  but  that  the  plaintiff  is  entitled  to  recover.  The  defend- 
ant's testator  has  undertaken  in  the  most  general  terms  to  indem- 
nify the  plaintiff  against  his  wife's  debts,  and  against  all  demands 
by  reason  of  any  cause,  matter  or  thing  whatsoever  concerning 
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h^r.  And  if  it  bad  been  intended  by  the  parties  that  the  obligor 
should  have  notice  of  each  demand,  that  should  have  been  in« 
serted  as  a  condition  in  the  articles  of  separation,  as  is  frequently 
done.  There  are  many  old  cases  to  shew  that  a  party  who  cove- 
nants generally  to  do  a  particular  thing,  is  bound  at  all  events. 
liOrd  Co/t^  says  if  ^.  undertake  to  enfeoff  B.,  he  is  bound  to  pre- 
vail on  B.  to  accept  livery  of  seisin.  So  if  ji.  covenant  that  JB. 
shall  resign  his  living  at  a  particular  time,  the  covenant  is  for- 
feited, though  the  bishop  will  not  accept  the  resignation.  Now 
here  the  testator  undertook  to  indemnify  the  plaintiff  generally 
against  his  wife's  debts ;  and  an  action  was  commenced  by  Cuthr 
berl,  which,  for  any  thing  that  appears  to  the  contrary,  was  the 
first  notice  which  the  plaintiff  had  of  that  demand ;  nor  does  it 
appear  on  the  record  but  that  these  costs  were  incurred  in  the 
first  stage  of  the  proceeding,  in  which  case  no  neglect  is  imput- 
able to  the  plaintiff.  There  is  aUo  another  ground  why  this  de- 
murrer cannot  be  supported.  For  it  is  admitted  that  the  de- 
fendants were  at  all  events  answerable  for  Cut/ibert*s  debt ;  and 
this  being  an  action  for  a  penalty,  the  demand  cannot  be  enforced 
without  taking  a  judgment  on  the  bond.  And  though  the  Court 
will  see  that  the  plaintiff  takes  out  execution  for  nothing  more 
than  the  plaintiff  is  really  entitled  to  recover,  ths^t  ib  no  pbjectioq 
to  the  action  itself.  But  on  the  other  ground  the  plaintiff  is  en- 
titled to  the  costs  and  expences  attending  CuthOert*8  action,  as 
well  as  the  debt  itself. 

AsHHURST,  J. — If  the  defendants  meant  to  take  advantage 
of  the  want  of  notice,  they  should  have  taken  issue  on  tbf\t  part 
of  the  replication  which  states  **  of  all  which  premises  tlie 
'f  defendants  had  notice."  They  might  have  replied  that  they 
had  ho  notice,  if  that  were  a  material  part  of  their  case.  Instead 
of  which  they  have  demurred  to  the  replication,  and  have 
thereby  mistaken  their  defence.  But  even  if  the  plaintiff  bad 
given  notice  of  the  action  being  brought,  still  some  costs  must 
have  been  incurred,  which  the  plaintiff  would  have  been  entitled 
to  recover ;  therefore  at  all  events  he  is  entitled  to  judgment 
iipon  the  demurrer. 

BuLLER,  J. — This  case  has  been  argued  on  two  grounds; 
1st,  On  a  rule  of  pleading,  which  is  that  a  replication  (when  en- 
tire) which  is  bad  in  part,  is  so  iu  the  whole ;  2dly,  That  it  is  not 
alleged  that  the  defendants  had  notice  of  Cuthbert*8  demand.  As 
fo  the  first :  though  there  is  such  a  rule  in  law,  it  is  misapplied 
^n  this  case.     The  common  case  in  the  books,  to  which  the  rulq 

applieSj. 
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applies,  is  where  two  persons  join  in  a  jastification  io  trespass, 
and  there  if  the  plea  be  bad  for  oae,  it  is  also  bad  for  both. 
But  the  rule  cannot  apply  to  any  case  where  the  objection  is 
merely  on  account  of  surplusage.  This  replication  states  matter 
sufficient  to  entitle  the  plaintiff  to  maintain  an  action  on  the  bond ; 
and  even  though  it  had  stated  soniething  afterwards  which  was 
inaccurate,  yet  that  would  not  have  vitiated  the  whole.  With 
respect  to  the  second  point ;  it  is  said  that  the  plaintiff  has  de- 
manded three  things  by  his  replication.  Mow  if  he  is  entitled  to 
one  of  these,  he  must  have  judgment.  He  is  undoubtedly  en- 
titled to  recover  the  amount  of  Cuihbert^a  debt ;  and  the  ques- 
tion is,  whether  he  is  not  also  entitled  to  the  costs  and  expences. 
As  to  that,  I  believe  there  are  cases  which  say  that,  to  entitle  .a 
person  to  recover  on  a  bond  of  indemnity,  be  must  shew  that  he 
was  compelled  by  law  to  pay  the  debt.  They  go  a  great  way  to 
prove  that  the  plaintiff  in  this  case  is  entitled  to  recover  the  costs 
and  expences.  The  purpose  of  giving  notice  is  not  in  order  to 
give  a  ground  of  action ;  but  if  a  demand  be  made  which  the 
person  indemnifying  is  bound  to  pay,  and  notice  be  given  to  him, 
and  he  refuse  to  defend  the  action,  in  consequence  of  which  the 
person  to  be  indemnified  is  obliged  to  pay  the  demand,  that 
is  equivalent  to  a  judgment,  and  estops  the  other  party  from  say- 
ing that  the  defendant  in  the  first  action  was  not  bound  to  pay 
the  money. 

Grose,  J. — agreed  in  this  latter  reason  ;  and  said  he  recoir 
lected  many  similar  cases,  in  which  no  notice  was  alleged  that 
the  action  was  commenced.  Judgment  for  the  plaintiff. 
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Hyde  against  Hill. 

COVENANT  for  77/.  \0s.  due  to  the  plaintiff  as  assignee 
of  Sandys,  for  two  years  and  a  half  of  rent,  on  26th  /)e- 
cember  178B,  under  an  indenture  of  lease  dated  22d  February 
1783,  made  by  Sandys  to  the  defendant  of  two  bouses  and  a 
piece  of  ground  for  61  years  at  the  yearly  rent  of  31/.  The  de- 
fendant plead  riens  in  arrere,  and  a  set-off  for  money  paid, 
and  on  an  account  stated ;  and  he  also  paid  55/.  into  court. 
Issues  were  taken  on  the  two  pleas :  and  at  the  trial  before  Lord 
Kenyan,  Ch.  J.  at  the  Guildhall  Sittings  after  Easter  IISQ,  a  vev* 
diet  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the 

Court 
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1789*        Court  on  a  case ;  ¥^hich  stated  (besides  the  necessary  and  formal 

"^ parts)  a  covenant  in  the  lease,  by  which  the  defendant  covenanted 

figgif^gi  with  SandySf  his  heirs  and  assigns,  to  pai/f  bear,  and  discharge, 
Hitt.  all  and  all  manner  of  rates,  payments,  assessments,  and  imposi- 
tions, both  ordinary  and  extraordinary,  whatsoever,  which  during 
the  term,  should  be  rated,  taxed,  charged,  assessed,  or  imposed,  or 
arise  or  become  payable  out  of,  for,  or  in  respect  of,  the  demised 
premises  {the  land-tax  only  excepted) ;  and  also  a  covenant  on  the 
part  of  the  defendant  to  lay  out  400/.  within  the  four  first  years 
in  building  four  dwelling-houses  on  the  piece  of  ground.  The 
case  then  stated  that  the  defendant  accordingly  built  those  four 
houses  :  that  at  the  time  of  granting  the  lease,  and  until  the  four 
houses  were  built,  the  sum  of  3/.  85.  was  annually  assessed 
upon  the  demised  premises  for  the  land-tax ;  and  that  since  that 
time  the  same  assessment  of  3/.  85.  has  been  annually  made  upon 
the  two  old  houses,  and  the  sum  of  51.  125.  has  been  annually 
assessed  on  the  four  new  houses,  for  the  land-tax,  by  a  separate 
assessment;  which  sums  were  so  assessed  by  a  pound-rate  of  4s« 
in  the  pound,  computed  on  a  sum  not  exceeding  the  actual  an- 
nual value  of  the  premises;  and  separate  receipts  were  given  by 
the  collectors  for  the  respective  assessments.  The  defendant  has 
paid  8/.  IO5.  for  two  years  and  a  half  due  25th  December  1788, 
of  the  annual  assessment  of  3L  85.  and  also  14/.  for  the  same 
time  of  the  other  annual  assessment  of  6/.  125.  on  the  four  new 
houses. 

The  question  is.  Whether  the  defendant  is  to  be  allowed  the 
14/.  being  the  increase  of  land-tax  of  the  improved  rent  ?  If  he 
is,  the  postea  is  to  be  delivered  to  him  ;  if  not,  a  verdict  is  to  be 
entered  for  the  plaintiff  for  14/. 

Ilolroyd  was  to  have  argued  for  the  plaintiff;  but  the  Court 
desired  to  hear  the  other  side  first. 

Gibbs,  for  the  defendant,  submitted  that  the  exception  in  the 
lessee's  covenant  amounted  to  an  agreement  between  the  landlord 
and  tenant  that  the  tenant  should  not  pay  any  part  of  the  land- 
tax,  and  that  consequently  the  whole  of  it  must  fall  on  the 
landlord.  When  the  parties  entered  into  the  agreement  for  this 
lease,  it  was  stipulated  that  the  tenant  should  pay  certain  taxes; 
for  the  payment  of  all  which  he  expressly  subjected  himself  by  a 
covenant ;  but  in  that  covenant  there  is  an  exception  of  the  land- 
tax.  It  cannot  be  contended  that  the  circumstance  of  this  being 
a  building  lease  will  vary  the  case  in  favour  of  the  landlord,  be. 
cause  only  the  tenant  will  be  benefited  for  a  certain  time  by  tlie 

additional 
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addidooal  buildings;  for  that,  oo  the  contrary,   furnishes  an         17d9. 
argument  in  favour  of  the  tenant,  because  it  shews  that  the  par*        — ^ 
ties  had  in  contemplation  the  improvement  of  the  estate  and  the        flrSwif 
consequent  addition  to  the  land-tax,  and  yet  in  their  agreement         Hill. 
the  tenant  only  covenanted  to  pay  all  the  other  taxes,  but  the 
land-tax ;  leaving  that  tax,  however  it  might  be  increasedHby  the 
alteration  of  the  estate,  to  be  paid  by  the  landlord.     But  even 
supposing  that  this  exception  in  the  covenant  did  not  amount  to 
an  agreement  on  the  part  of  (he  landlord  to  pay  the  land-tax, 
then  it  falls  within  the  general  rule  that  the  land-tax  must  be 
wholly  paid  by  the  landlord,  the  land-tax  act  giving  the  tenant  a 
power  to  deduct  it  out  of  the  rent. 

Lord  Kenyon,  Ch.  J. — In  whatever  light  this  question  is 
considered,  it  is  extremely  clear.  The  covenant  referred  to  in 
the  lease,  and  which  is  the  only  thing  that  affords  the  semblance 
of  an  argument,  is  a  covenant  by  the  tenant,  in  which  he  s(ipu« 
lated  to  pay  all  the  taxes,  except  the  land-tax,  that  is,  the  land- 
tax  which  by  law  the  landlord  was  then  liable  to  pay.  Then  in  or* 
der  to  see  what  (hat  is,  recourse  must  be  had  to  the  land-tax  act, 
which  directs  (a)  the  tenant  to  pay  the  land-tax  in  the  first 
instance,  and  to  deduct  out  of  the  rent  so  much  of  the  rate  as  in 
respect  of  the  said  rent  the  landlord  should  and  ought  to  pay 
and  bear ;  and  the  landlords,  both  mediate  and  immediate,  ac- 
cording to  their  respective  interests,  are  required  to  allow  such 
deductions.  Then  the  Legislature  did  not  mean  that  the  whole 
of  the  land  tax  in  respect  of  all  the  rent  should  be  borne  by  the 
original  landlord,  but  each  was  to  make  that  allowance  in  pro- 
portion to  the  rent  which  came  to  him.  On  the  words  of  the 
statute,*  therefore,  it  is  impossible  to  form  a  doubt.  And  this 
question  does  not  now  arise  for  the  first  time ;  for  in  Yaw  v. 
Leman  {b)  this  precise  question  was  determined. 

BuLLEii,  J. — There  was  also  another  case  in  this  Court  in  the 
year  1765 ;  where  Jl.  having  granted  a  building  lease  to  B.  at  the 
yearly  rent  of  7l.  which  estate  B»  improved  and  afterwards  un- 
derlet for  54/.  per  annum,  was  held  only  liable  to  pay  the  land* 
tax  in  proportion  to  the  old  rent  (c). 

Postea  to  the  plaintiff. 

(<i)  28  Geo,  3.  c.  2.  s.  17.  tf  35.     N.  B,    These  clauses  are  added  in  all  tlie 
land-tax  acts ;  bat  are  differently  numbered  in  the  different  acts. 
(6)  1  mu.  til.    2  Str.  1191. 
(e)  Baritfactor  v,  Lcf,  E.  26.  Geo.  3.  B.  R.    S.  P. 

The 
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of  a  parish  ap.    ^T^HE  pauper,  Ann  Cradock,  being  settled  at  Rudgley,  was 
P"^*^^  ^  bound  by  indenture  by  the  parish  officers  of  Rudglejf,  as  a 

tlic  two  justices  parish  apprentice,  to  Susannah  Cotton  of  the  same  place;  who 

^^indno      **^*^^^  ^^^  ^y  ^^^^  ^o  ^-  Walker  oi  Hamstail  Ridware,  with 
settlement  is      whom  she  resided  there  under  the  indenture  for  more  than  40 

wT^der  U.*^^'  ^"y^'  •"^  ^**'  ^'^^  ^"^^  ^  ^^^  death,  when  she  was  removed  by 
[8  T.  R.  464.  order  of  two  justices  from  Hamstail  Ridware  to  Rudgley,  Tiie 
Sf    .     8.501.J  indenture  was  separa^e/y  assented  to  by  two  justices  uf  the  peace 

by  signing  the  same;  but  the  two  justices  did  not  assent  to  or  sig9t 
the  same  at  the  same  time,  or  in  the  presence  of  each  other. 
The  Court  of  Sessions  at  Stafford  quashed  the  order,  by  which  the 
pauper  was  removed  to  Rudgley. 

Bearcroft  and  Sei/er,  in  support  of  the  order  of  Sessions,  ad- 
mitted' that  wherever  the  magistrates  are  to  exercise  a  judgment 
upon  the  subject  it  is  necessary  that  they  should  meet,  in  order 
that  their  act  may  be  the  result  of  their  joint  opinion ;  as  in 
making  orders  of  removal  (a),  orders  of  filiation  (£),  and  ap^ 
pointment  of  overseers  (c) ;  but  contended  that  where  the  justices 
act  only  ministerially,  as  in  (he  instance  of  allowing  a  poor 
rate  (d),  they  may  act  separately;  and  that  the  assent  of  the 
justices  in  the  present  case  fell  within  Uie  latter  description. 
The  words  of  the  first  section  in  the  4vS  EL  c.  2.,  by  which  the 
parish  officers  by  and  with  the  consent  of  tzco  justices  are  directed 
to  raise  competent  sums  for  the  releif  of  the  poor,  are  nearly 
similar  to  those  in  die  fifth  section  of  that  act,  on  which  this 
question  arises.     For  the  words  in  this  clause  are  *'  that  it  shall 
''  be  lawful  for  the  churchwardens  and  overseers  by  the  assent  of 
**  two  justices  to  bind  such  children  to  be  apprentices/' ^*c.     And 
as  under  the  first  clause  the  Court  said,  in  jR.  v.  The  Justices  of 
Dorchester  (e),    ''  The  two  justices  are  necessary  to  sign  the 
rate  only  by  way  of  form;*'  so  under  the  fifth  clause  they  are  not 
to  exercise  any  discretion  ;  it  being  left  to  the  parish  officers  to 
judge  of  the  propriety  of  binding  out  the  apprentices.     If  indeed 

(a)  'R.  t.  Wyka  wad  Others,  Andr,  238, 9  Sir.  1092.  JR.  ▼.  InhabUaiUi  qf  CoUi, 
Si.  Aldwui^Sy  Bwrr.  S.  C,  136. 
(6)  R.  V.  IVesi,  6  Mod.  180.    BUlings  v.  Pritm  and  Jnother,  2  Bh  Bep,  lOlT. 

(c)  JR.  V.  For€9t  and  Others,  Ante  38. 

(d)  R.  V.  The  Justieea  iff  Dorche$ier,  1  Str.  393. 
(e>IMd. 

there 
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Xhere  be  any  difference  between  the  penning  of  the  two  sections^ 
h  is  rather  in  favour  of  the  construction  now  contended  for  in 
this  instance,  namely,  that  the  justices  may  assent  to  the  indent- 
ure separateiy ;  for,  as  was  said  in  Billings  v.  Prinn  (a),  "  Assent 
*'  may  be  by  individuals,  consent  by  the  body.**  And  great  in- 
conveniences will  ensue  from  determining  this  indenture  to  be 
void ;  because  it  will  invalidate  niany  indentures  in  different 
parts  of  the  kingdom  that  are  now  supposed  to  be  binding ;  for, 
owincf  to  tlie  inconvenience  of  procuring  a  meeting  of  justices  in 
many  places,  it  has  been  found  necessary  to  sign  them  separately. 

Leicester  and  Swinnerton,  contra,  were  stopped  by  the  Court. 

Lord  Kknyon,  Ch.  J. — Perhaps  the  rule,  requiring  the  con- 
currence of  two  magistrates  at  the  same  time,  may  be  sometimes 
attended  with  inconvenience.  But  the  rule  has  been  long  settled 
to  be  that  the  concurrence  of  justices  together  is  not  necessary 
"where  the  act  to  be  done  is  merely  ministerial;  but  they  roust  con« 
fer  together  and  form  a  joint  opinion,  where  the  act  is  of  a  jti- 
dicial  nature.  It  has  been  held  (whether  rightly  so  or  not  we 
are  not  now  to  inquire)  (hat  the  allowance  of  a  poor  rate  is  an 
act  merely  ministerial;  and,  that  being  once  established,  the 
consequence  results  that  the  two  magistrates  need  not  meet  when 
they  allow  the  rate.  The  words  indeed  of  the  section  on  which 
this  question  arises  are  nearly  similar  to  those  used  in  the  first, 
under  which  the  poor  rate  is  to  be  allowed :  but  when  the  na- 
ture of  this  c^ase  is  considered,  it  appears  to  be  one  of  the  most 
serious  subjects  that  fall  within  the  decisions  of  the  justices. 
For  they  are  empowered  by  this  act  of  parliament  to  take  children 
out  of  the  arms  of  their  parents,  and  to  bind  them  outas  ap- 
prentices till  they  ar%  21  years  of  age.  The  law  has  made  then 
the  guardians  for  those  children,  who  have  no  others  to  take 
care  of  them.  And  who  ought  to  judge  of  the  fitness  of  the 
persons,  to  whom  the  poor  children  are  thus  to  be  apprenticed  i 
Not  the  overseers — they  are  frequently  obscure  people,  and  per- 
haps in  managing  the  business  of  the  parish  are  not  always  at- 
tentive to  the  feelings  of  parents.  But  the  legislature  intended 
that  the  magistrates  should  have  a  check  and  control  over  the 
parish  officers  in  this  instance ;  and  in  my  mind  they  are  called 
upon  to  examine  with  the  most  minute  and  anxious  attention  the 
situations  of  the  masters,  to  whom  the  apprentices  are  to  be 
bound,  and  to  exercise  their  judgment  solemnly  and  soberly  be- 

(a)  2  Bl.  Rfp.  1017. 
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fore  they  allow  or  disallow  the  act  of  the  parish  officers;  for 
which  purpose  it  is  necessary  that  they  should  confer  together. 

AsHHURSTy  J. — The  act  of  the  justices  in  this  case  is  in  its  na- 
ture an  act  of  judgment.  They  are  the  guardians  of  the  morals 
of  the  people,  and  ought  to  take  care  that  the  apprentices  are  not 
placed  with  masters  who  may  corrupt  their  morals.  The 
justices  therefore  should  inquire  particularly  whether  or  not 
they  ought  to  allow  the  binding  by  the  parish  officers;  and  I 
think  they  would  be  guilty  of  a  breach  of.duty,  if  they  implicitly 
gave  their  assent  without  examining  into  the  circumstances  of 
the  case. 

BuLL£R,  J. — It  is  not  easily  to  be  reconciled  with  any  prin- 
ciple of  common  sense  to  say  that  an  act,  which  is  merely  mtiii- 
sterial,  must  be  done  with  the  consent  of  two  justices.  And  1  much 
doubt  whether  the  persons  who  brought  in  the  act  (43  El,  c.  2.), 
requiring  the  consent  of  two  magistrates  to  the  allowance  of  a 
poor  rate,  intended  that  the  act  of  allowing  it  should  be  only 
ministerial;  for  it  seems  absurd  to  require  the  assent  of  two 
justices,  and  yet  not  give  them  the  power  of  withholding  it, 
if  they  see  occasion.  But  the  legislature  has  not  given  them 
any  authority  to  exercise  their  judgment  upon  that  subject;  and 
therefore  this  Court  has  said,  on  the  construction  of  that  statute, 
that  their  allowance  of  the  rate  is  merely  ministerial.  But  the 
act  of  assenting  to  the  binding  of  parish  apprentices  is  purely 
judicial;  for,  on  appeal,  the  justices  at  the  sessions  are  not  ouly 
to  consider  the  propriety  of  binding  out  the  apprentice,  but  also 
whether  the  master  be  botmd  to  take  him. 

Grose,  J. — This  act  is  peculiarly  of  a  judicial  nature; 
for  the  magistrates  are  appointed  the  guardians  of  those  who 
have  no  other  guardians.  They  should  therefore  exercise  their 
judgment  in  this  case  with  great  deliberation. 

Order  of  Sessions  quashed. 


jiSTmh.     The  King  against  The  Inhabitants  of  Allendale. 

If  a  servant  be  TOHN  Drisdale  and  his  wife  were  removed  by  an  order  of 
the  ^  when  ^^^  justices  from  Lambley  to  Allendale^  both  in  the  county 
he  is  hired  for  ,  of  'Northumberland;  and  the  Sessions  on  oppeal  confirmed  that 

gains  a' settle-    ^^^r;  subject  to  the  opinion  of  this  Court  on  the  following 

ment  by  a         ^ase : 

year's  service, 

tfao'  kt  marry  brfore  the  service  commences. 

In 


it 
it 
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Iq  February  17S6  the  pauper,  John  Drisdale,  being  then  an        1789. 
unmarried  man.  not  having  child  or  children,  was  faired  for  a         ' 
year  to  serve  Thomas  Benson  at  Allendale  from  May-^ay  1786        <igw,w* 
to  May  •day  1787  as  a  hind.     It  is  the  custom  in  that  country     TheliihaM- 
to  hire  married  men,  as  hinds,  because  their  wives  are  bound  to    Allbvdalb. 
perform  certain  services  for  the  master  in  the  time  of  harvest ;  and 
when  the  wife  of  a  hind  dies,  he  must  hire  a  female  servant  to 
perform  such  services.     It  was  in  the  contemplation  of  both 
the  master  and  the  servant,  and  perfectly  understood  by  them,  at 
the  time  of  hiring,  that  the  pauper  would  marry  before  he  en« 
tered  upon  his  service.     After  such  hiring  and  before  the  com- 
mencement of  the  service  he  married  his  wife,  the  other  pauper, 
and  entered  upon  his  service  a  married  man,  and  served  out  the 
whole  year  a  married  man  at  AUendak. 

Chamhre,  in  support  of  the  order  of  Sessions,  was  stopped 
by  the  Court. 

Erskine,  contra.  The  pauper  must  be  considered  as  a  married 
roan  within  the  restriction  of  the  statute  3  fV.Sf  M.  c.  1 1.  s.  7* ; 
which  enacts  that  '*  if  any  unmarried  person,  not  having  child 

or  children,  shall  be  hired  into  any  parish  for  one  year,  such 

service  shall  be  deemed  a  good  settlement  therein ;"  for  the  Le- 
gislature meant  to  restrain  those  persons,  who  were  married  at  the 
time  of  entering  into  the  service,  from  bringing  a  charge  upon  the 
parish.  Otherwise,  according  to  the  strict  letter  of  the  act,  if 
a  person  were  hired  to  serve  at  any  distant  period,  and  before 
the  service  commenced  he  married  and  had  a  large  family,  he 
would  be  entitled  to  a  settlement  by  such  hiring  and  service. 
But,  in  construing  this  act  of  parliament,  the  Court  has  looked 
to  the  spirit,  and  not  to  the  letter,  of  it.  For  in  R,  v.  Bank 
Neuton  {a),  the  Court  held  that  a  person,  who  was  married  at 
the  time  of  the  hiring,  but  whose  wife  died  before  he  entered 
into  the  service,  gained  a  settlement  by  hiring  and  service. 
And  though  in  that  case  the  pauper  was  hired  by  an  agent  for 
the  principal,  who  did  not  confirm  the  contract  till  after  the 
death  of  the  wife,  yet  when  he  did  ratify  the  act  of  his  agent, 
it  had  reference  to  the  time  when  the  original  contract  was  made. 
The  time  therefore  when  the  service  commences  (not  the  time  of 
the  hiring)  is  the  criterion  by  which  the  Court  is  guided  in  deter- 
mining whether  or  not  the  case  comes  within  the  statute. 

Lord  Kenyon,  Ch.  J. — ^The  principle,  on  which  this  question 
must  be  decided,  has  been  long  settled.     So  long  ago  as  the  1st 

(a)  Burr.  S.  C.  455. 

Atine^ 
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Anne,  in  a  case  between  the  parishes  of  Farringdon  and  Witiif(ja), 
it  was  held  that  the  pauper,  who  was  unmarried  at  the  time 
when  he  entered  into  his  contract  of  service,  though  he  mar- 
ried during  his  year,  should  not  for  that  reason  be  pi*evented 
from  gaining  a  settlement  in  the  parish  where  he  performed  the 
service.  And  in  deciding  that  case  the  Court  went  on  the  words 
of  the  statute  SW.t^M.c.W.  which  enacts  that  if  ant/  unmar- 
ried  person,  jnot  having  child  or  children,  shall  be  lawfully  hired, 
such  service  shall  be  deemed  a  good  settlement,  Sfc,  Therefore 
on  the  words  of  this  statute  the  pauper  in  the  present  case  gained 
a  settlement  by  hiring  and  service  at  Allendale ;  for  though  be 
married  before  the  service  commenced,  yec  he  was  unmarried 
when  he  entered  into  his  contract :  and  whether  he  married  the 
day  before  the  service  commenced  or  six  months  afterwards,  it 
makes  no  difference.  The  case  of  H.  v.  Bank  Newton,  which  was 
alluded  to  in  the  argument,  also  settles  the  principle  on  which 
we  decide  this  case.  It  has  been  argued  now  as  if  thie  Court  in 
that  case  had  proceeded  on  the  idea  that  the  pauper  was  hired  on 
the  \Qi\i  February ;  but  the  Court  expressly  took  it  as  the 
foundation  of  their  decision  that  he  was  not  hired  (ill  the  24tby 
when  he  had  ceased  to  be  a  married  man.  The  Court  therefore 
in  that,  as  well  as  in  the  former  instance,  seemed  to  think  that 
the  time  to  be  attended  to  was  the  time  when  the  contract  was 
made:  and  that  has  ever  since  been  considered  as  the  rule. 

BuLLER,  J. — Neither  the  custom  of  the  country  nor  the 
agreement  between  the  parties  went  to  compel  this  pauper  to 
marry  before  he  entered  upon  his  service,  he  was  at  liberty  to 
do  so  or  not  as  he  pleased.  The  custom  of  the  country  only 
amounts  to  this,  that  part  of  the  service  is  to  be  performed  by  a 
female :  it  is  therefore  indifferent  to  the  master  whether  the  ser- 
vant be  married  or  not,  because,  if  he  be  single,  he  must  hire  some 
female  to  perform  those  services.  As  to  the  case  put  at  the  bar 
of  a  contract  at  an  unreasonable  distance  of  time  before  the  ser- 
vice is  to  commence,  that  would  be  strong  evidence  of  fraud. 
So  if  this  pauper  had  been  under  an  agreement  to  marry,  and  the 
master  had  told  him  that  he  should  not  marry  for  a  month  in 
order  to  evade  the  statute,  that  also  might  be  considered  as  fraud* 
ulent.    But  there  is  no  pretence  to  say  that  there  is  any  fraud  in 

this  case. 

Both  orders  affirmed. 


(a)  Mk,  5rr^ 
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The  King  against  The  iDhabitants  of  Stannington. 

IN  March  1787,  the  pnuper  JVilliam  Batch,  being  then  an  yn- 
married  man,  not  having  a  child  or  children,  was  hired  for 
a  year  to  serve  James  Johnson,  at  Stannington,  from  May^day 
1787  to  May^ajf  1788  ;  and  he  accordingly  entered  upon  that 
service  at  Stannington,  and  served  his  roaster  there  one  whole  year. 
The  pauper  between  the  time  of  his  being  hired  and  the  com- 
mencement of  the  service  married  Tabitha  the  other  pauper,  and 
entered  upon  his  service  a  married  man*  The  Sessions,  being  of 
opinion  that  the  pauper  William  Batch  by  such  hiring  and  service 
gained  a  settlement  in  Stannington,  confirmed  the  order  of  re- 
moval, by  which  he  and  his  wife  were  removed  from  JLowick  to 
Stannington, 

This  case  stood  next  in  the  paper  to  the  preceeding  one :  but, 
in  consequence  of  that  determination,  tliis  was  given  up  without 
argument,  and  Both  orders  wereaflSrmed. 


1789. 

JiMf  27  th. 
S.  P. 


The  King  a;fai;i^<T.CARLYON,  Clerk,  and  Another,     ^^^i?! 

UPON  an  appeal  to  the  Quarter  Sessions  of  the  county  of  Puh  are 
CornwalL  against  a  rate  for  the  relief  of  the  poor,  they  con-  ^thablc  by 
^         11  ..  I  ••  f    t      r^  custom :  and 

lirmed  the  rate,  subject  to  tiie  opmion  of  the  Court,  on  a  case,  the  propheton 

stating  that  the  appellants  were  the  proprietors  of  the  tythe^sbeaf  o^*"ch  tithet 
of  the  parish  of  Paul,  and  also  of  one  tenth  of  all  fish  taken  or  be  rated  to  the 
caught,  and  brought  on  shore  within  the  parish ;  and  that  they  and  ™^^^^^ 
their  tenants  were  rated  as  follows : 

«£•    s»    d. 

The  Reverend  Thomas  Carlyon  and  Mrs.  Feale  the 
rectorial  tithe  of  pilchards        -        -.        -        -        0  19    10| 

Edward  Paddy  (who  was  a  tenant  to  the  appel- 
lants) for  the  tithe  of  the  hook  fish,  and  all  other  fish, 
except  pilchards  and  herrings,  in  the  village  of  Nezs^lyn, 
which  lies  in  the  parish  of  Pflf//         -         -         -  0    5     Si 

Benjamin  Harry,  Richard  Wright,  and  Co.  who 
were  also  tenants  of  the  appellants  for  the  tithe  of  hook 
fish,  and  all  other  fish  (except  pilchards  and  herrings) 
in  Moushole,  also  within  the  said  parish       -      -        0     2      4 

John  Glasson  (who  was  also  tenant  to  the  appel- 
lants) for  the  tithe  of  sheaf        ...        -         0    5     10 

Vol.  III.  C  c  The 
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1789-  The  ooly  question  made  was  concerning  the  rateability  of  fish  ; 

and  this  property  having  been  always  rated  in  the  parish  of  Paul, 

against       ^^^  being  a  property  yielding  a  certain  annual  profit,  the  Sessions 
Carlyon.     yf%re  of  opinion  that  it  was  rateable,  and  confirmed  the  rate. 

Bearcroft  and  Gibbs,  against  the  order  of  Sessions.  The 
parties  ought  only  to  be  rated  in  respect  o( permanent  and  visible 
property  within  the  parish.  And  as  tlie  other  nine  parts  of  the 
fish  are  not  rateable,  since  the  fishermen  cannot  be  rated  for 
their  labour,  the  tenth  part,  which  is  paid  as  tithe,  ought  to  be 
equally  exempt. 

Erskiney  Jekt/ll,  and  East,  contra,  were  stopped  by  the  Court. 
Lord  Kbnyok,  Ch.  J. — ^This  question  is  decided  by  the  ex- 
press terms  of  the  act  of  parliament  (a) ;  which,  after  mention- 
ing parsons  and  vicars,  in  the  number  of  the  persons  who  are  to 
contribute  to  the  relief  of  the  poor,  enumerates,  (among  other 
things)  tithes  impropriate,  and  propriations  of  tithes,  in  respect 
of  which  the  rate  is  to  be  made.  And  indeed  the  spirit  of  the 
law  coincides  with  the  words  of  this  statute.  For  the  Legisla- 
ture intended  that,  when  rates  are  made  for  the  relief  of  the 
poor,  every  person  should  contribute  according  to  the  benefit 
which  he  receives  within  the  parish.  Here  the  parties  receive 
a  certain  benefit  arising  from  the  tithe  of  fish  in  this  parish,  and 
run  no  risk  whatever.  Then  it  is  said  that  only  property  which 
is  'Visible  should  be  rated :  but  I  think  that  is  carrying  the  rule  of 
exemption  too  far ;  for  oblations  and  other  offerings  which  con- 
stitute the  rectorial  or  vicarial  dues  are  rateable. 

BuLLER,  J. —Supposing  the  fishermen  are  not  rateable  for  the 
fish  caught,  the  case  of  Rowls  v.  Cells  (6)  governs  this.  For 
though  the  owner  of  the  lead  mines  is  not  liable  to  be  rated  for 
them,  yet  his  lessee,  who  runs  no  risk,  is  rateable  in  respect  of 
the  profits  arising  from  /o/ and  cope.  So  here  the  persons  en- 
titled to  the  tithe  of  fish  run  no  risk,  and  their  profit  is  certain : 
therefore,  for  that  certain  profit  I  think  they  are  liable  to  con- 
tribute to  the  poor  rates. 

Order  of  Sessions  confirmed  (c). 

(a)  45  £1.  c.  2.  $.  1.       (h)  Cawp.  451.       (c)  Vid.  R.  v.  St.  jignes.  post.  490. 
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1789. 
Mellor,  Administrator  of  Mellor,  against  Barber. 

DEBT  OD  bond  made  at  Derby  by  the  defendant  to  the  in-  Where  in  debt 
testate.  The  declaration  alleged  that  administration  was  adminisiratoi^ 
granted  to  the  defendant  by  the  bishop  of  Lichfield  and  CovefUry;  the  deciaraUon 
and  the  venue  in  the  margin  was  in  London.  The  defendant  de-  ad^^stration 
murred  generally.  th^wST^^f  ^ 

Russelj  in  support  of  the  demurrer,  said  that  it  appeared  by  Uek/Uid  and 

the  plaintiff's  declaration  that  he  was  not  entitled  to  recover,  ^^^nft^ 
-        "^  ,,  toe  venue  in  uM 

because  the  bishop  of  Lichfield  ^nA  Coven/ry  could  not  grant  margin  was  laid 
administration  out  of  his  diocese.     It  would  have  been  a  good  Se^bond'**  ^^ 
plea  to  state  that  the  party  had  bona  notabilia  out  of  the  diocese :  stated  to  be 
now  the  plaintiff's  declaration  is  tantamount  to  that,   for  he  wbU^^u^iti^ 
claims  the  debt  in  London.     If  this  had  been  a  special^  instead  tbe  diocese; 
of  a  general,  demurrer,  the  declaration  must  have  been  ad-  « general' ^^v 
judged  ill.  demurrer,  held 

Wigley  contra f  was  stopped  by  the  Court.  rafficient;  and 

BuLLER.  J. — On  a  special  demurrer  there  might  have  been  thattbebad 
some  doubt ;  but  a  bad  venue,  or  the  want  of  one,  is  cured  by  the  margin  was 
the  statute  of  jeofails.  stot**of  je^* 

Grose,  J. — In  the  case  of  Hozosev.  Hazelwood  (a),  a  motion  fkiU. 
was  made  to  arrest  the  judgment,  because  the  venue  was  laid  at  S^nuSSa  ^ 
Norwich  in  the  declaration,  and  Norfolk  was  added  in  the  mar-  heip,bnteamwi 
gin.     But  the  Court  afterwards  discharged  the  rule;  saying, 
**  Had  no  venue  been  laid  in  the  body  of  the  declaration,  refer- 
"  ence  must  be  had  to  the  margin  ;  but  where  a  proper  venue 
'*  is  laid  in  the  body  of  the  declaration,  the  word  in  the  margin 
"  shall  not  vitiate  it :  the  county  in  the  margin  will  helpf  but  not 
''  hurt,**    So  here  as  the  venue  is  laid  in  the  body  of  the  declar- 
ation at  Derbj/f  the  addition  of  London  in  the  margin  will  not 
vitiate  it. 

Per  Curiam,  Judgment  for  the  plaintiff. 

(a)  Bam^i  Aio,  ed,  483. 
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Monday, 
June  29th. 

A  iettatum  fieri 
faeias  ftet  aside 
for  irpego- 
larity,  no 
oriKinal/^rt 
/aeuu  haviDg* 
issue  to 
warrant  it« 
But  inch  an 
irregularity 
may  be  cured 
by  the  sub«e- 
c|^aent  produc- 
tion oin, fieri 
faeioM, 

[5  T.  R.  J7«.] 


Brand  against  Mears. 

A  RULE  having  been  obtained  to  shew  cause  ^rhy  tfie 
-^  ^  testatum  Jieri  facias,  issued  and  executed  in  this  cause, 
should  not  be  set  aside,  and  the  goods  restored  to  the  defendant, 
for  irregularity,  the  plaintiff  not  having  sued  out  mjieri  facias  to 
warrant  the  testatum  fieri  facias ; 

Russell  now  shewed  cause ;  observing  that,  if  this  irregularity 
were  sufficient  to  set  aside  the  proceedings  in  this  case,  the  want 
of  a  bill  of  Middlesex  to  warrant  the  latitat  would  be  equally  siif- 
ficient ;  and  that  it  was  the  constant  practice  to  sue  out  in  the 
first  instance  a  latitat  in  the  one  case,  and  a  testatum  fieri  facias 
in  the  other,  which  might  be  supported  by  the  plaintiff^s  suing 
out  a  latitat  and  an  original ^€ri/acia5  afterwards. 

Marryaty  in  support  of  the  rule,  cited  Coppendale  v.  Debo" 
naire  (a),  and  Dring  v.  Law  (6),  where  the  testatum  fieri  faciei 
was  set  aside  on  a  similar  objection  ;  and  he  also  mentioned  the 
cases  of  Smith  y.  Phripp  (r),  and  Sweetapple  v.  Atterbury  (d\  to 
ahew  that  this  was  considered  as  an  irregularity,  though  it  might 
be  cured  by  the  subsequent  production  of  a  fieri  facias.  But,  as 
a  writ  of  error  has  been  brought  in  this  case,  no  original  fieri 
facias  can  be  now  procured. 

The  Court  (after  consulting  with  the  master)  said  that,  ac- 
cording to  the  established  practice,  the  want  of  an  original 
fieri  facias  was  a  decisive  objection,  though  the  irregularity  might 
be  cured  by  a  subsequent  production  of  that  writ;  and  they 
made  the  Hule  absolute  (e). 

(a)  Barn.  4to,  213.  (fc)  Mich.  26  G.  3.  B.  R,  (c)  Bam,  209. 

{d)  Bam.iU, 
P  (f )  Vid.  CowperthitaUe  w,  Owen,  post,  3  vol.  657  -,  and  Shaw  ?.  Maxwell,  poet: 
6  vol.  460. 


Monday, 
June  f9th. 


The  King  against  Webster. 


A  RULE  had  been  obtained  calling  upon  the  defendant, 
who  was  a  justice  of  the  peace  for  the  county  of  Devon, 
to  shew  cause  why  an  information  should  not  be  exhibited  against 
him  for  having  improperly  convicted  a  person  for  killing  a  hare. 


Tbe  Court  will 
not  grant  an 
information 
against  a 
ma^trate  for 
havug  impro- 
perly con- 
victed a  person,  unless  tbe  party  complaining  makes  an  exculpator}'  affidavit  denying  tiie  fart. 

the 
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Ahe  conviction  having  been  afterwards  quashed  at  the  quarter         1789. 

sessions.    The  party  applying  for  the  information  charged  the         

defendant  with  very  gross  misconduct :  but  a^iut^ 

Bearcroftf  who  now  shewed  cause,  took  a  preliminary  objec-  'Webster, 
tion  to  the  Court'b  entering  into  the  merits,  because  the  party 
convicted,  who  applied  for  the  information,  bad  not  made  any 
affidavit  of  his  being  a  qualified  person,  and  that  he  had  taken 
out  a  certificate.  And  he  contended  that  it  was  the  constant 
practice  of  the  Court  to  refuse  applications  of  this  sort  for  actd 
of  injustice  done  to  individuals  under  pretence  of  certain  im- 
proper acts  done  by  them,  unless  those  persons  made  an  exculpa* 
tory  affidavit  denying  the  fact  with  which  they  were  charged ;  as 
in  the  case  of  libels. 

Erskine  and  Fanshaw  contended  that  that  was  not  necessary 
in  a  case  like  the  present.  This  application  is  not  made  on  ac- 
count of  the  injury  done  to  the  individual,  but  on  account  of  the 
injury  done  to  the  public,  in  a  gross  abuse  of  a  judicial  duty. 
And  whatever  might  be  the  acknowledged  demerits  of  the  suf- 
fermg  party,  still  the  crime  was  the  same  in  the  magistrate,  who 
acted  in  open  violation  of  his  duty.  The  case  of  libels  is  different 
from  the  present,  becaube  that  concerns  the  individual  alone 
who  is  the  object  of  it ;  but  this  concerns  the  general  adniini- 
stratioo  of  justice,  in  which  every  person  is  interested. 

Lord  Ken  YON,  Ch.  J. — The  question  is  not  whether  the  doors 
of  justice  shall  be  stopped,  but  whether  justice  shall  be  approached 
by  this  particular  avenue.  If  the  defendant  has  acted  improperly, 
however  guilty  the  parly  applying  might  be  of  the  charge  which 
was  imputed  to  him,  there  are  other  ways  open  to  him  for  re- 
dress. But  we  cannot  interfere  in  this  particular  manner,  ac» 
cording  to  the  established  lules  of  the  Court,  without  an  affidavit 
from  the  party  complaining  that  he  is  innocent  of  the  fact  with 
which  he  was  charged.  I  remember  an  application  of  this  sort 
made  many  years  ago  against  Sir  John  Fielding,  for  having  issued 
a  warrant  against  one  Bernard^  upon  a  charge  against  him  fnot 
upon  oath]  by  the  Duke  of  Marlboroughy  for  sending  threatning 
letters  to'  extort  money  from  the  duke.  But  the  information  was 
denied  for  want  of  such  an  exculpatory  affidavit  from  Bernard* 

AsHHLRST,  J. — agreed;  and  mentioned  several  instances, 
where  the  Court  had  required  exculpatory  affidavits  from  persons 
who  applied  for  informations  for  libels  (a),  and  had  refused  to 

(a)  Vid.  R.  V.  Miles,  Dough  270.  and  R.  v.  HaswellSf  Bate,  Dough  371. 

C  c  3  interfere 
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}  789.        interfere  because  they  were  not  made.    Those  cases,  he  thought, 

could  not  be  distinguished  from  the  present  on  principle,  because 

against       ^^^  Court  did  not  interfere  on  account  of  the  individuals  con- 
Weesteb.      cemed,  but  for  the  breach  of  the  public  peace. 

Grose,  J.  (a) — Agreed  that  those  cases  applied  in  principle 
to  the  present^  and  that  it  was  best  to  adhere  to  the  established 
rule. 

Rule  discharged. 

(a)  BuUer^  J.  was  sitting  for  the  Lord  GhaDcellor. 


jynetigitL  Perry  ugaiust  Campbell  and  Another. 

WhereaM.M.  T  TPON  a  rule  to  shew  cause  why  the  proceedings  against 
against  the  ^^  the  bail  should  not  be  set  aside  for  irregularity,  it  appear- 
principtd  ona  gj  ji,j|j  j^g  capias  ad  satisfaciendum  against  the  principal  issued, 
before  which  a  and  was  lodged  in  the  sheriff's  office,  ISth  May^  returnable  the 
alio wed^uid^  ^  20th.  On  the  IQth  a  writ  of  error  was  allowed  and  served  in 
served,  that  the  principal  action  :  and  on  the  20th  the  plaintiff  got  the  ca. 
JJJf^^^*^^  sa.  returned  non  est  inventus,  and  brought  his  action  against  the 
any  proceeding  bail. 

b^'^ongh  the  Marryat  contended  that  the  ca.  sa,  was  executed  as  against 
M.  M.  has  lain  the  bail  after  it  bad  lain  four  days  in  the  office,  though  in  point 
office  before      ^f  foi'i"  it  was  afterwards  returned  by  the  sheriff:  and  as  the 

the  allowance  ^.^it  of  error  was  not  allowed  till  after  the  expiration  of  that  time, 
of  the  ¥mt  of     .  , 

error.  it  was  no  supersedeas. 

[2  East,  459.]        Shepherd,  contra,  said  tirat  the  rule  requiring  the  writ  to  lie 

four  days  in  the  office  was  introduced  in  favour  of  the  bail  rather 

than  against  them.     A  ca.  sa.  cannot  be  said  to  be  executed  till 

the  party  is  taken.  The  Court  have  said  that  in  no  instance  even 

where  it  is  returnable  before,  shall  it  operate  as  against  the  bail 

till  it  has  lain  four  days  in  the  office :  but  here  the  sheriff  could 

not  have  made  a  return  till  after  the  writ  of  error  was  allowed 

and  served,  which  was  a  supersedeas.    2  Stra.  867* 

Lord  Ken  YON,  Ch.  J. — The  proceedings  against  the  bail  are 
clearly  irregular.  The  sheriff  could  not  make  a  return  to  the 
writ  of  ca.  sa.  till  the  20th,  before  which  time  the  writ  of  error 
was  allowed  and  served. 

Per  Curiam  (a),  ^  Rule  absolute  (6). 

(a)  BulleTy  J.  was  sitting  for  the  Lord  Chancellor. 
(6)  Vide  Derialey  v.  Diland,  4io.  Barnes,  83. 
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Page  against  Creed.  irtdnnduy, 

^  July  Ut. 

THIS  was  an  action  of  trespass  for  an  assault  and  battery ;  In  trpK|)as9  for 
to  the  whole  of  which  the  defendant  pleaded  the  general  Sltt^"Jij;^4 
issue,  and  a  plea  of  justification  as  to  the  assault  only,  Repli-  tiie  defendant 
cation  de  wjurid  su&  propria,  8fc.    And  on  the  trial  a  verdict  ^^qh  ^v) 

was   entered   for   the   plaintiff,    with   daoiaees    Is.  and   costs  only,  and  the 

r  *  ft  plaintiffob- 

^^*  taint  damages 

Laves,  obtained  a  rule  to  shew  cause  why  the  40«.  costs  ^Vf^'^ 
should  not  be  reduced  to  one  shilling.   On  shewing  cause  it  was  notceruty,  the 
admitted  that  the  jury  had  not  really  found  (a)  40s.  costs,  but  jjj^jjj,  „^ 
that  the  entry  was  made  by  the  officer  by  mistake.     So  that  the  morecosu 
only  question  was  whether  the  plaintiff  was  entitled  to  any  more  *^'^^*^) 
costs  than  damages.  2  B  &  P.  S68. 

Baldwin,  against  the  rule,  contended  that  wherever  there  is    /xanntfiej 
a  double  plea  under  the  4  ^  5  An.  c.  l6.  s.  4.  Sf  5;  and 
the  plaintiff  obtains  a  verdict,  he  is  entitled  to  his  full  costs. 
But 

Per  Curiam ;  The  stat.  4  fy  5  An.  only  gives  the  costs  of 
those  pleadings.  Then  this  question  must  be  determined  by  the 
statute  22  i^  23  Car.  2.  c.  9*  which  enacts  that,  in  actions  of 
trespass,  assault,  and  battery,  wherein  the  Judge  shall  not  cer- 
tify that  an  assault  and  battery  (b)  were  proved,  in  case  the  jury 
shall  find  the  damages  to  be  under  405.  the  plaintiff  shall  re* 
cover  no  more  costs  than  damages.  It  is  true  that  if  a  plea  of 
justification  extend  to  (he  battery  as  well  a3  the  assault,  it  has 
been  held  that  no  certificate  is  necessary  (c) ;  the  justification 
being  tantamount  to  it.  But  here  the  battery  is  not  justified  ; 
neither  is  there  any  certificate  that  a  battery  was  proved ;  there- 
fore this  case  falls  within  the  statute  of  Car.  2.  and  the  plaintiff 
is  entitled  to  no  more  costs  than  damages. 

(a)  The  jury  are  not  restrained  by  the  SS  St  23  Car.  t,  c.  9.  from  finding  what 
costs  they  please.    fVUktmon  v.  Sawyer^  C,  B.  Say.  on  Costs.  SO. 

(6)  Vide  Smith  v.  Neetam,  S  Lev.  102.  3  Keb.  283.  S92.  303.  335.  1  Veidr. 
256.  Comb.  23^.    6  Mod.  169.     GUb.  Eq,  Cm.  195.    1  Str.  577. 

(e)  Vtd.  Washer  v.  SmUh  ifux.t  Barnard.  180. 277. 

(*)  But  if  he  justify  the  battery  also,  and  the  plaintiff  recover  less  than  40«. 
and  the  jadge  do  not  certify,  the  plaintiff  is  entitled  to  full  costs.  SmUh  v.  Edgip 
J9^$t,  6  vol.  562. 
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Wednesday,  .     WiLKINSON  agoinst  JaCQUES. 

July  isi.  ^ 

A  creditor  "DEJRCROFT  had  obtained  a  rule  to  shew  cause  why  the 

™y/7J*;*[iJ„.  defendant  should  not  be  discharged  out  of  the  custody  of 

cr  against  liis  the  Warden  of  the  Fleets  in  respect  of  this  suit,  he  having  been 

?n  fact  rwident  irregularly  detained  in  custody  by  the  warden.     The  facts  ap- 

withio  the  peared  to  be  that  this  defendant,  having  been  committed  to  the 

Fleet,  tboQgh  custody  of  the  warden  in  another  suit  by  a  different  creditor,  had 

be  be  not  been  permitted  by  him  to  escape  voluntarily;  in  consequence  of 

there  by  com-        ,.,  .»!■  %  t  ji_ 

pulsion.  which  an  action  had  been  commenced  against  the  warden   by 

that  creditor,  and  the  debt  was  recovered  against  him.  The  de- 
fendant Jacques  afterwards  satisfied  the  warden,  and  obtained  a 
release  from  him,  but  still  continued  to  reside  in  the  Fleei, 
though  he  went  out  whenever  he  pleased.  In  this  situation  the 
present  plaintiff  lodged  a  detainer  against  him  with  the  warden, 
who  thereupon  took  him  within  the  Fleet,  and  has  k'^pt  him  in 
custody  ever  since. 

Baldwin  and  Russell  shewed  cause  against  the  rule ;  contending 
that  it  was  a  matter  of  indifference  to  the  plaintiff  on  what  ac- 
count the  defendant  was  in  Fleet ;  but  being  resident  there,  he 
was  subject  to  be  detained  at  the  suit  of  any  other  person.  If  the 
plaintiff  himself  had  procured  him  to  have  been  committed  there 
originally  without  any  legal  cause,  perhaps  the  case  would  be 
altered ;  but  he  was  not  bound  to  inquire  into  the  reason  of  his 
being  there,  nor  could  he  be  affected  by  it. 

Bearcroft,  in  support  of  the  rulc^  contended  that  the  warden 
having  once  permitted  a  voluntary  escape  had  no  right  to  take 
the  defendant  again,  who  was  at  perfect  liberty  to  go  wherever 
he  pleased ;  and  a  detainer  would  not  operate  as  a  legal  arrest 
upon  any  person  who  was  not  before  in  custodid  legis. 

BuLLER,  J. — The  authorities  are  clear  that  a  person  who  has 
been  permitted  to  escape  out  of  custody  by  a  gaoler  cannot  be 
retaken  by  him  in  that  suit.  But  this  was  a  detainer  by  another 
creditor  who  found  the  defendant  in  the  Fleet,  to  whom  it  was 
indifferent  on  what  account  or  by  what  means  he  was  there.  I  f 
he  were  in  fact  within  the  walls  of  the  prison  at  the  time,  that  is 
sufficient;  for  then  he  could  not  be  arrested  in  the  ordinary 
manner,  but  could  only  be  detained.  And  he  referred  to  M'hat 
he  said  upon  the  case  of  Foy  v.  Percy  in  the  Common  Pleas, 
mentioned  in  the  case  of  Rose  v.  Christjietd,  ante  1  l^ol.  592. 

The  Court  agreed,  and  discharged  the  rule  with  costs. 
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Sarah  Webb  against  Russell.  |^* 

THIS  was  an  actioD  of  covenant.    The  declaration  stated      ifednetdayf 
an  indenture  of  26lh  Octrber  1780,   by  which  William    y*"^^^^- 

_  If  mortgagor 
Stokes,  and  R.  Webb  who  was  described  to  be  the  mortgagee  of  and  mortgagee 

the  premises  in  question,  demised  them  to  the  defendant  for  1 1  ^*^J|^^^ 
years,  from  the  29th  September  then  last,  at  the  yearly  rent  of  covenanu  for 
200/.  payable  to  Stokes  or  his  assigns ;  in  which  were  contained  Jepaiw  are 
covenants  on  the  part  of  the  defendant  with  Stokes  arid  his  as-  only  with  the 
signs  {inter  alia)  to  pay  the  rent,  and  to  keep  the  premises  in  hiT'iJS^Bs,  the 
repair.    It  then  stated  that  R.  Webb  at  the  lime  of  the  lease  was  ewiguee  of  the 
possessed  of  the  premises  for  the  residue  then  to  come  and  un«  cannot  main- 
expired  of  a  term  of  99  years,  commencing  on  Iho  24th  of  June  ^^  *"  f^**®" 
1770,  subject  to  an  equity  of  redemption  by  Slakes  on  payment  of  these  cove- 

of  a  certain  sum  with  interest  to  R.  Webb.    That  the  defendant  "*«^»  becaufe 

they  arc  coUa* 

entered  on  26th  October  1780,  and  became  possessed  for  the  teraltohis 
term   of  )  1  years,   the  reversion  thereof  for  the  term  of  99  £J^*^th^'£l^5' 
years  belonging  to  R.  Webby  subject  to  such  equity  of  redemp-  and  therefore 
tion,  and  the  further  reversion  in  fee  belonging  to  one  G.  Medley.  ^^^^"^ 
it  then  stated  that  by  indentures  of  lease  and  release  of  the  23d  If  tenant  for  a 
and  24th  March  1781,  Medley  granted  the  reversion  in  fee,  ex-  J^fo/ates 
pectant  on  the  determination  of  the  term  for  99  years,  to  Stokes  term,  and 
and  Morgan  Thomas;  who,  by  indentures  of  lease  and  release,  revmion  and 
dated  2()th  and  27ih  March  1781,  and  made  between  Stokes  and  ^  awigncc 
Thomas  of  the  first  part,  R^^Webb  of  the  second  part,  and  Make-  ance  of. the 
peace  Thackeray  of  the  third  part,  granted  it  to  Thackeray  his  heirs  S^'i^^  vihitk 
and  assigns  in  trust  for  R,  Webb  his  heirs  and  assigns,  subject  to  reversionary 
a  proviso  for  redemption  on  payment  of  a  certain  sum  of  interest  !I!^*^^'fL 
by  Stokea  to  R,  Webb  on  a  day  therein  mentioned  and  since  past,  covenants 
1  hat  on  the  iJOlh  May  1785  R.  Webb  died,  having  first  made  SSt'^^Jertion- 
bis  will ;  by  which  he  bequeathed  to  the  plaintiff  all  his  worldly  ary  interest 
estate,  and  appointed  her  sole  executrix;  that  she  proved  the  will,  extingabhed. 
took  upon  herself  the  burthen  of  the  execution  of  it,  assented  to 
the  said  bequest ,  and  claimed  to  have  the  reversion  of  the  premises 
for  the  residue  of  the  term   of  99  years,  (subject  to  Stokd'n 
equity  of  redemption,)  and  the  money  thereupon  secured  to  R. 
IVebbf  as  legatee  ,*  aitd  by  virtue  of  that  bequest,  assent,  and  claim, 
she  became  possessed  of  the  said  reversion  for  the  residue  of  the 
term  of  99 years,  subject,  ^c.  That  by  indentures  of  lease  and  re- 
lease, dated  12th  and  13th  February  1787)  and  made  between 
Thackeray  of  the  first  part,  5/o/:es  of  the  second  part,  and  the  plain- 
tiff of  the  third  part,  Thackeray  and  Stokes  granted  and  released  to 
the  plaintiff  the  reversion  of  the  premises  in  fee,  freed  and  dii- 

(*)  Bat  the  mortgagor  himKlf  may.  tStokes  v.  Ruuellf  pott.  679, 
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charged  from  all  right  and  equity  of  redemption  inrhatsoever; 
by  virtue  whereof  she  became  and  was  and  still  is  seized  in  fee  of 
the  reversion  of  the  premises,  immediately  expectant  on  the  deter- 
mination of  the  term  of  1 1  years.  The  declaration  concluded 
with  setting  forth  two  breaches  of  covenant ;  the  one  for  non- 
payment of  one  year  and  one  quarter's  rent,  due  at  Lady-day 
1788  ;  and  the  other  for  not  keeping  the  premises  in  repair. 

To  thb  there  was  a  general  demurrer  ;  and  joinder. 

Shepherd  {a)  in  support  of  the  demurrer.  It  appears  by  the 
pleadings  that  the  reversion  in  the  term  for  99  years,  and  the 
reversion  in  fee,  are  united  in  the  plaintiff  in  her  own  right. 
For  though  she  was  the  executrix  as  well  as  legatee  of  her  hua^ 
band,  she  took  the  reversion  in  the  term  for  99  years  in  tbe 
latter  character,  it  being  expressly  stated  that  she  assented  to  the 
bequest,  and  by  virtue  of  suck  bequest  became  possessed,  8^c>  Then 
if  she  took  it  in  her  own  right,  the  general  rule  of  law  attaches 
on  this  case,  namely,  that  where  a  term  and  a  reversion  expect* 
ant  on  that  term  unite  in  one  person  by  -a  different  creation  in 
the  same  right,  the  term  is  merged  in  and  extinguished  by  the 
reversion  (b) ;  and  then  all  the  covenants,  which  were  created 
in  respect  of  the  term,  are  merged  and  destroyed.  So  that  where 
the  assignee  of  the  reversion  is  not  seised  or  possessed  of  the  same 
estate,  in  respect  of  which  the  covenant  is  made,  he  cannot 
take  advantage  of  the  covenant.  There  are  three  relations  at 
common  law,  which  may  exist  betwef^n  the  lessor  and  the  lessee, 
and  their  respective  assignees.  First,  privity  of  contract,  which 
is  created  by  the  contract  itself,  and  subsists  for  ever  between 
the  lessor  and  lessee.  Secondly,  Privity  of  estate,  which  sub- 
sists between  the  lessee,  or  his  assignee  in  possession  of  the  estate, 
and  the  assignee  of  the  reversioner.  And  thirdly,  privity  of  con^ 
tract  and  estate,  which  both  exist  where  the  term  and  reversion 
remain  in  the  original  covenantors.  'J'he  statute  32  H,  8.  c.  34. 
seems  to  have  created  a  fourth  relation,  a  privity  of  contract  in  re^ 
spect  of  the  estate,  as  between  the  assignees  of  the  reversion  and 
the  lessees  or  their  assignees.  The  statute  annexes,  or  rather 
creates,  a*privity  of  contract  between  those  who  have  privity  of 
estate ;  and  when  the  one  fails,  the  other  fails  with  it.  At  com- 
mon law  the  covenant  did  not  pass  by  an  assignment  of  the  re- 
version, for  it  was  a  mere  personal  contract,  it  is  true  indeed 
that  some  dicta  are  to  be  found  which  contradict  this  and  assert 
that  the  assignee  of  the  reversion  could  maintain  an  action  of  co- 
venant at  common  law :  but  the  better,  and  particularly  the 

(a)  In  last  Miehtulmm$  Term. 

(6)  Bro.  tit  ExthiguUkmetii,  jd.  50.  Co,  Lit.  I8f .  Sound.  S87,   Saik.  326. 

later. 
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later,  opinions  are  the  other  way.    1  Saund.  238.    3  Mod.  336. 
and  1  Wih.  l65.    Thrale  v.  Cornwall.    This  U  also  coofirmed 
by  the  recital  in  the  statute  32  H.  8.    And  in  2  Hen,  4. 6.  b.  it  is 
said  that  none  shall  have  an  action  of  covenant  but  the  cove- 
nantee and  those  who  are  privy  in  blood,  as  his  heirs ;  and  not 
the  alienee,  or  other  person  who  is  only  privy  in  estate.     But  the 
statute  32  Hen^  8.  c.  34.  gave  an  action  of  covenant  to  the 
assignee  of  the  reversion.     The  present  action  therefore  would 
not  have  lain  at  common  law ;  and  if  it  can  be  maintained  at 
all,  it  must  be  by  force  of  the  stat.  32  H.  8.     But  that  statute 
does  not  extend  to  all  covenants,  but  to  such  only  as  run  with 
the  landf  or  rather  that  run  with  the  estate  in  the  land.    In  Spen^ 
cers  case  (a)  it  was  held  that  the  statute  32  H.  8.  c.  34.  extends 
only  to  covenants  that  run  with  the  land,    and  not  to  collateral 
covenants.     That  statute  does  not  continue  the  contract  as  be- 
tween the  lessor  and  lessee ;  it  only  continues  the  contract  as  an- 
nexed to  the  estate.     The  law  then  respects  the  estate,  and 
continues  the  contract  to  the  assignee  of  the  reversion :   but 
here  the  reversion  is  gone  by  the  merger.     The  same  estate 
should  exist  at  the  time  when  the  covenant  is  broken  that  ex* 
isted  at  its  creation.    But  here  the  same  estate  does  not  exist;  for 
the  plaintiff  is  no  longer  assignee  of  the  reversion.     The  cases 
that  decide  that  an  actien  of  covenant  may  be  brought  in  any 
county  only  prove  that,  whilst  the  privity  of  contract  subsists 
in  respect  of  the  estate,  the  same  rules  shall  attach  upon  it  as 
when  subsisting  between  the  lessor  and  lessee.     It  appears  from 
Moor.  94.  876.  and  Co.  Lit.  216.  6.  that  a  person  who  is  in  by 
title  pafamount  shall  not  have  the  benefit  of  the  conditions*  Those 
indeed  are  the  cases  of  conditions :  but  the  statute  equally  re- 
lates to  conditions  and  covenants ;  they  are  both  continued  in 
respect  of  the  reversion.     The  statute  says  that  the  grantees  of 
the  reversion  shall  have  the  like  remedy  that  their  grantors  had. 
Now  at  the  time  when  this  covenant  was  broken  the  plaintiff 
was  the  assignee  of  Thackeray  who  was  a  reversioner  in  fee  ex- 
pectant oil  the  determination  of  the  estate  for  99  years;   the 
covenant  was  made  with  the  reversioner  for  99  years ;  so  that 
when  the  covenant  was  broken,  the  plaintiff  was  not  seised  of 
the  estate  in  respect  of  which  the  covenant  was  made.     There 
is  also  another  ground  of  objection  in  this  case ;  this  covenant 
was  made  with  a  stranger  to  the  estate,  and  therefore  cannot 
ran  with  the  land.    All  the  covenants  in  the  lease  for  1 1  years 
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were  made  with  Stokes  and  his  assigns ;  not  with  R.  ffebb,  who 
was  at  that  time  the  reversioner  for  99  years  :  and  though  Stokes 
had  an  equity  of  redemption  in  the  term  for  99  years,  yet  the 
legal  title  to  the  reversion  vias  in  R.  Webb,  The  mortgagee  of 
the  term  is  possessed  of  the  term  ;  he  has  all  the  remedies  inci- 
dent to  the  reversion  ;  he  may  distrain  for  the  rents  without 
bringing  an  ejectment.  DougL  266.  The  mortgagor  cannot 
make  lease ;  he  has  a  mere  equitable  title.  Stokes  therefore  bad 
no  estate  to  which  the  covenants  can  be  annexed  ^  ^pd  a  cove^- 
nant  cannot  pasii  by  assignment  but  in  respect  of  some  estate  of 
the  covenantee.  The  statute  32  Hen,  8.  only  relates  to  the  assignees 
of  reversioners,  and  covenants  made  with  the  assignors.  But 
this  covenant  is  with  a  stranger,  and  therefore  collateral.  For  a 
covenant  may  be  collateral  in  respect  of  the  person  of  the  co- 
venantee as  well  as  of  the  thing.  Covenants  are  collateral  un- 
less they  be  annexed  to  the  estate  in  the  land,  and  go  in  the  same 
descent :  but  here,  though  the  covenants  are  to  do  something 
on  the  land,  they  go  to  the  representatives  of  the  covenantor ; 
80  that  the  covenants  may  go  one  way,  and  the  estate  the  other. 
Nor  can  this  operate  as  an  estoppel ;  for  here  the  title  is  on  the 
record.  Besides  the  case  of  estoppel  does  not  apply  to  the  assig- 
nee ;  for  the  covenantee  must  have  an  actual  estate  to  give  his  as- 
signee a  right  to  recover.  Noke  v.  jitcder,  Cro.'Eliz.  373. 436. 

Marryat,  contra,  contended  that  the  plaintiff  in  this  case  was 
such  an  assignee  of  such  a  reversion  as  entitled  him  to  maintain 
as  action  against  the  tenant  upon  covenants  that  respect  the  in- 
heritance.   This  question  turns  on  the  construction  of  the  sta* 
tute  32  H.  8.  c.  34.  and  therefore  it  may  be  material  to  see 
how  the  common  law  stood  before  the  passing  of  that  act.     At 
common  law  an  action  of  covenant  might  have  been  maintained 
against  a  lessee  upon  a  covenant  made  with  the  reversioner, 
whilst  the  same  reversion  remained  unextinguished  and  com- 
plete iu  the  assignee.  1  Rol.  Rep,  80.  And  the  statute  is  made  to 
extend  to  all  reversions  in  terms  sufficiently  ample  to  comprehend 
this  very  case.     It  expressly  comprises  all'  remedies  of  any  lessor 
as  well  as  the  grantor  of  the  particular  reversion.     I'here  are 
some  covenants  that  cannot  be  taken  advantage  of  but  by  the 
party,  or  his  heirs.     1  Ro.  Abr.  521.     There  are  others  which 
pass  with  the  land,  where  an  assignee  shall  have  an  action,  though 
not  named.     Bro.  Abr.  tit.  Covenants,  5.  17. 32.  and  39.    Com. 
Dig.  tit.  Covenant,  B.  3.     Then  if  the  statute,  which  was  made 
for  the  express  purpose  of  extending  the  remedy,  does  not  ex- 
tend to  this  case,  it  will  have  very  little  operation.     The  argu- 
ment 
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inent   drawn   from   the   recital   of  the  statute  is  inconclusive 
against  the  number  of  authorities  that  such  actions  were  main- 
tainable ;  and  in  truth  arises  from  the  transposition  of  the  word 
''  thereunto"  after  the  word  ''  privies*' ;  whereas  it  should  have 
preceded  it ;  and  then  the  recital  of  the  statute  would  have  been 
correct,  that  none  could  take  advantage,  eicept  parties  thereuntOf 
or  privies :  for  privies  in  esiaie,  though  not  in  contract ,  could 
iiave  taken  advantage  of  a  covenant  before  the  statute.     The 
first  objection  made  to  the  plaintiff's  recovery  is  that  the  rever- 
sion for  years  is  merged  by  the  accession  of  the  fee,  and  by  con* 
sequence  the  covenants  are  also  merged.     But  if  this  argument 
were  well  founded,  it  would  equally  apply  to  many  cases  to 
M'hich  It  was  never  thought  it  cou!d  extend ;  as,  where  a  mort- 
gagee and  mortgagor  join  in  a  lease  to  a  tenant,  and  afterwards 
in   conveying   the  inheritance   to  a  purchaser,   the   purchaser 
would  be  equally  precluded  from  bringing  an  action  of  cove- 
nant ;  or,  where  a  lease  is  granted  by  a  father,  tenant  for  life 
or  years,  if  he  shall  so  long  live,  with  power  to  grant  leases,  re- 
mainder to  a  son  in  fee,  the  purchaser  under  both  could  not 
maintain  covenant  against  the  lessee :  and  so  in  many  other  cases. 
But  the  two  cases  which  were  cited  from  Moor,  are  in  the  first 
place  distinguishable  frpm  the  present,  and  secondly  the  principles 
of  them  have  been  impeached  by  subsequent  determinations.  Per- 
haps both  of  them  went  upon  a  principle  that,  the  greater  term 
being  merged,  the  subordinate  one  was  so  in  consequence :  but 
that  principle  cannot  apply  to  this  case ;  because  it  is  stated  on 
the  record  that  the  plaintiff  purchased  the  reversion  expectant  on 
the  determination  of  the  defendant's  term.     And  as  to  that  of 
Chauorth  v.  Philips^  Moor  876.  it.  was  there  resolved  that  if  a 
lease  be  made  upon  condition  to  be  void  if  10/.  be  not  paid  on  a 
certain  day,  the  grantee  of  the  reversion  shall  not  enter  for  such 
condition,  because  it  is  collateral.    It  was  also  resolved  that  if  a 
lessee  for  20  years  make  a  lease  for  10  years  upon  any  condition, 
and  afterwards  the  lessee  for  20  years  surrender  to  him  in  rever- 
sion, he  in  reversion  shall  not  have  benefit  of  the  condition,  be* 
cause  he  is  in  of  another  estate  paramount.     Now  it  is  to  be 
observed  that  the  second  resolution  could  not  be  necessary  io 
any  case  where  the  first  arose.    And  that  was  the  case  of  a  coH'» 
dition  ;  as  "to  which  the  rule  is  that  he  who  enters  for  a  coo* 
dition  broken  must  be  seised  of  the  former  estate.     The  other 
case  in  Moor  94  was  not  covenant ;  and  Popham  is  said  to  have 
taken  a  distinction  between  actions  of  waste  and  actions  for  rent. 

Con- 
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*7  carved  out  of  the  fee,  it  was  about  the  same  time  held  that,  if  a 
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tigainst        copyholder  by  licence  leased  for  years,  and  after  surrendered  tbe 
RuiiELL.      reversion  to  the  use  of  another  in  fee  who  was  admitted,  yet  the 
surrenderee  Was  not  a  grantee  within  the  act.     Brazier  v.  Beal, 
Yelv.  222.  and  Cro.  Jac.  305.    In  Piatt  v.  Plomer  (a)  it  was 
doubted  and  adjourned.    And  at  length  in  Glover  v.  Cope  (6) 
this  arti6cial  reasoning  was  completely  got  over  by  Lord  Hoii  ; 
and  the  action  was  held  to  be  maintainable,  as  being  within  the 
equity  of  the  statute.     It  has  been  held  that  it  is  not  necessary 
that  the  assignee  should  have  the  same  reversion  as  the  lessor.    In 
Machel  V.  Dunfon  (c),  A.  leased  to  B.  for  years,  rendering  rent, 
and  by  will  bequeathed  an  additional  term  lO  the  lessee  under 
the  same  rent,  and  devised  the  inheritance  to  C. ;  C.  was  held  to 
be  an  assignee  of  a  reversion  vrithin  the  statute,  though  he  had 
n^t  the  same  reversion  which  the  lessor  had  ;    for    the  will, 
which  created  the  reversion,  likewise  created  the  supplementary 
lease.    In  Talbot  v.  Major  (d)  it  seems  to  have  been  held  that 
the  merger  of  a  particular  estate  subsisting  in  the  lessor  at  the 
time  of  granting  the  lease  is  no  objection  to  considering  a  pur- 
chaser of  the  whole  estate  an  assignee  of  the  reversion  within  the 
statute.    In  Paulin  v.  Hardy  (e)  Joan  Cock,  being  tenant  in  tail, 
granted  a  lease  for  99  years,  suffered  a  recovery  tu  the  use  of 
herself  in  fee,  and  afterwards  granted  the  reversion  ;  and  the 
defendant  avowed  for  the  rent  reserved  upon  the  lease,  claiminj^ 
under  the  grantee  of  the  reversion ;  and  tbe  question  was  whe- 
ther, the  reversion  being  gone,  the  lease  was  so  likewise.    The 
plaintiff^s  counsel  insisted  that  the  reversion,  out  of  which  the 
lease  for  years  was  created,  and  to  which  the  rent  was  incident^ 
being  gone,  the  rent  was  also  gone :  but,  after  three  arguments 
at  the  bar,  it  was  adjudged  for  the  avowant.     It  has  also  been 
held  that  an  assignee  of  part  of  the  estate  of  the  reversion  may 
take  advantage  of  the  condition.  Co.  Litt.  2 15.  a.  1  Ro.  Rep.  80. 
If  then  tbe  assignee  of  a  derivative  reversion  may  maintain  cove* 
nant,  there  s^ms  to  be  no  reason  why  the  assignee  of  a  para- 
mount  reversion  should  not.     The  words  of  the  statute  expressly 
extend  to  the  grantee  of  any  reversion  or  reversions  under  any 
person  or  persons;  providing,  as  it  were,  for  the  case  of  two  dis* 
tinct  reversions,  uniting  in  the  same  person  under  difierent  con- 

(g)  Cro.  Car.  24.       (6)  3  Uv.  J26.    Show,  284.        (e)  ft  Leon.  SA. 
(lO  Cro.  Cor.  305.    Sir  W.  Jonts  305.  (e)  Skin,  t  if  6f . 
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veyances  from  different  parties.  All  that  U  required  by  the  1789. 
statute  is  that  the  person  shall  be  assignee  of  the  immediate  rever-  *— — 
sion :  now  in  (his  case  the  plaintiff  is  assignee  of  the  immediate  mgatmu 
reversion  expectant  on  the  determination  of  the  11  years  term,  Ruisiix. 
whether  the  99  years  term  be  merged  or  not.  Siokes  might  have 
maintained  covenant  during  the  continuance  of  his  equity  of  re- 
demption upon  the  express  covenant,  as  well  as  on  account  of  his 
interest.  Co,  Litt.  213.  If  then  he  might  have  brought  covenant 
at  any  time,  so  may  the  plaintiff  now,  because  the  statute  gives 
such  remedy  as  the  lessor  or  grantor  might  at  any  time  have  had. 
Upon  this  principle  was  the  case  of  Pain  v.  Mallory{a\  where 
a  grantee  of  a  reversion  before  attornment  conveyed ;  and  it  was 
held  that  although  the  6rst  grantee  could  not  have  advantage  of 
the  condition,  (wherefore  it  was  urged  that  the  second  grantee 
\%'outd  be  in  no  better  situation,)  yet  that  the  second  grantee 
should  have  advantage  of  it,  because  the  lessor  might,  and  the 
statute  is  in  the  disjunctive.  And  on  the  second  section  of  the 
act  the  plaintiff  would  be  bound  by  the  covenants  on  the  part 
of  the  lessor.  As  to  the  second  objection,  that  the  covenant, 
being  made  with  the  mortgagor,  is  collateral  to  the  reversion, 
and  therefore  not  incident  to  the  land :  the  mortgagor  stands  in 
a  very  different  situation  from  a  stranger.  A  mortgage  is  merely 
a  lien ;  and  the  equity  of  redemption  of  the  mortgagor  is  men- 
tioned as  a  bene6cial  interest  by  the  Legblature  in  the  ^6^  5  - 
fV.  fy  M,  c.  16.  for  preventing  frauds  by  clandestine  mort- 
gages. A  mortgagor  has  an  interest  in  the  premises :  here  his 
confirmation  was  requisite;  and  an  interest  moved  from  him. 
The  question  here  is  not  whether  upon  a  lease  made  by  the 
mortgagor  only,  without  the  concurrence  of  the  mortgagee ,  suck 
an  action  could  be  maintained :.  but  whether  upon  a  demise 
by  both,  the  covenants  made  by  the  tenant  to  the  mortgagor, 
with  the  consent  of  the  mortgagee^  will  run  with  the  land  to 
which  they  relate  in  the  hands  of  a  purchaser  from  both.  Ad- 
mitting that  this  action  could  not  have  been  supported,  if  the 
lease  had  been  made  by  the  mortgagor  only ;  still  it  may,  as  it 
is  made  with  the  concurrence  of  the  mortgagee.  And  the  rea- 
son of  the  distinction  is  obvious ;  in  the  first  case  the  lease 
would  be  void  as  against  the  mortgagee,  and  therefore  it  ought 
to  be  equally  so  as  to  the  tenant :  but  in  the  latter,  being  abso- 
lute and  indefeasible  as  to  the  mortgagee,  it  ought  also  to  be  so 
as  to  the  tenant.     Upon  the  very  face  of  this  lease  the  relative 

(a)  Cro.  jE2».  832.  5  Co.  Ill, 

interests 
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1789.        interests  of  mortgagor  and  mortgagee  are  apparent ;  and  Stokes, 

the  mortgagor,  became  legally  entitled  to  receive  the  rent  during 

against        ^^  much  of  the  term  as  the  parties  should  retain  their  situa- 
Russell.      tion,  by  estoppel,  both  as  against  his  mortgagee  and  the  defendant, 
in  respect  of  his  equity  of  redemption.     The  case  of  Nokes  v. 
Azoder  (a)  has  merely  decided  that  covenant  would  not  lie  upon 
an  assignment  of  an  estate  by  estoppel  only,  where  it  was  clear 
that  no  actual  estate  had  been  assigned  :  but  it  has  no  where  been 
determined  that,  if  an  actual  estate  under  one  person  and  an 
estoppel  under  another  bad  concurred,  an  action  of  covenant 
could  not  have  been  maintained.   Upon  the  principle  contended 
for  by  the  defendant,  if  the  cestui  que  trust  o(  an  estate,  not  exe- 
cuted by  the  statute,  and  his  trustee  were  to  join  in  a  lease,  and 
the  covenants  made  (as  they  naturally  would  be  in  such  case) 
with  the  cestui  que  trusty  no  action  of  covenant  could  be  maintain- 
ed by  a  purchaser.    There  is  no  case  known  to  the  law,  in  which 
this  action  has  been  maintained  by  a  party  who  was  not  named 
in  the  defendant's  covenants,  where  the  covenants  were  co-ex- 
tensive with  the  term,  and  the  party  who  was  not  named  could 
not  take  advantage  of  them.  It  is  material  to  observe  that  in  every 
one  of  the  covenants  in  this  lease,  the  words  are  "  during  the 
"  term.''  In  Saclieverellv.  Froggat{b),  where  a  man  had  leased  a 
freehold,  reserving  a  rent  to  him  his  executors  and  assigns  during 
the  term,  the  plaintiff  brought  the  action  as  devisee  in  fee;  and 
on  demurrer  it  was  objected  that  the  rent  being  expressly  reserved 
to  the  executors,  and  not  to  the  heirs,  of  the  lessor,  the  plain- 
tiff was  not  entitled  to  it :  but  Hale,  Ch.  J.  said,  **  The  rent  being 
''  transferred  to  the  plaintiff  as  assignee,  the  law  also  transfers  to 
*'  him  the  covenant  as  incident  to  the  rent.  In  Pain  v.Mallory  (c) 
the  reversion  of  rent  was  to  the  abbot  or  his  successors  durante 
termino ;  and  it  was  agreed  that  without  the  latter  words  *^  du* 
^'  rante  termino,**  the  abbot  should  have  had  the  rent  only  during 
hit  own  life,  because   the  reservation  was  in  the  disjunctive ; 
but  it  was  held  that  the  words  ''  durante  termino**  declaring 
the  intent  of  the  parties  that  the  rent  should  have  continuance 
during  the  term,  the  law  orders  and  disposes  how  it  shall  go^ 
and  to  whom  it  shall  be  paid,  notwithstanding  the  words  to 
"  the  abbot  or  his  successors."     The  intent  of  the  statute  seems 
to  have  been  to  annex  the  covenants  respecting  the  premises 
demised  to  the  reversion,  so  that  they  might  pass  as  annexed  and 

(a)  Cro.  £J.  436.         (6)  2  Sound.  371.        (c)5/?«y.  111.      Cro.£Z.  832. 

incident 


IN  THE  TwENTY-NIxNTH  YeAR  OF  GEORGE  III.  401 

incident  to  it.     I  Saund.  230.    Thb  reservation  of  the  rent  to         17B9. 
Stokes  the  mortgagor,  and  the  covenants  with  him,  during  the         ~ 
term,  must  have  been  either  in  respect  of  his  interest  in  the        against 
land,  or  else  he  was,  as  contended  by  the  defendant,  a  mere      Rlssell. 
stranger.    Now  supposing  him  to  have  been  a  mere  stranger  in 
point  of  estate,  and  the  covenants  to  him  void  ah  origine;  or  sup- 
posing him  on  the  other  hand  to  have  had  a  right,  either  in  respect 
of  his  being  a  party  to  the  deed,  or  in  respect  of  his  equity  of 
redemption ;  his  release  of  that  equity  operated  as  an  extinguish- 
ment of  all  his  right  either  in  point  of  estoppel  or  of  inter^sty 
and  might  be  pleaded  as  such ;  so  that  the  defendant  is  in  no 
danger  of  being  doubly  charged.     The  law  will  therefore,  ac- 
cording to  the  doctrine  of  Pain  v.  Mallort/y  order  and  dispose  of 
the  rent  to  the  plamtiff  as  the  immediate  reversioner,  and,  accord- 
ing to  the  language  of  Ch.  J.  Hale^  transfgt^e  covenants  to  the 
plaintiff  as  incident  to  the  reversion. 

\)riCur.  adv.  vult* 


Lord  Kenyon,  Ch.  J. — Now  delivcrronhe  opinion  of  the 
Judges  then  in  court  (d). 

I  cannot  conceive  >«hy  the  plaintiff  has  introduced  into  her 
declaration  many  facts  there  stated.  If  there  were  no  other 
objection  against  the  plamtiff's  recovering  in  this  action,  the 
pleader  has  raised  some  difficulty  to  himself  by  stating  that  the 
plaintiff,  who  was  executrix,  assented  to  the  legacy  to  herself, 
and  took  the  term  in  her  own  right;  for  in  some  views  of  this 
question,  the  action  possibly  might  have  been  sustained,  if  the 
plaintiff  had  sued  as  executrix  :  because  nothing  is  clearer  than 
that  a  term  which  is  taken  in  alienojure  is  not  merged  in  a  rever* 
sion  acquired  suojure* 

It  is  extremely  well  settled  at  common  law,  without  referring 
to  the  statute  32  if.  8.  c.  34.,  that  covenants  which  run  with 
the  land  will  pass  to  the  person  to  whom  the  land  descends. 
Aod  that  statute  enacted,  for  the  benefit  of  the  grantees  of  re- 
versions, that  they  should  have  the  like  advantages  against  the 
lessees^  their  executors,  S^c^  by  entry  for  non-payment  of  the 
rent ;  and  should  have  and  enjoy  all  and  every  such  advantages, 
benefits,  and  remedies,  by  action  only  for  not  performing  other 
conditions,  covenants,  or  agreements,  contained  m  the  leases, 
against  the  lessees,  as  the  lessors  or  grantors  had.  The  statute  also 
contains  a  clause,  giving  the  lessees  the  same  remedy  against  the 

(a)  Abs.  Buller  J. 
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RutSELL. 


grantees  of  tlie  reversion  which  they  might  have. had  against 
their  grantors.  Therefore  under  this  statute  the  grantees  or 
assignees  stand  in  the  same  situation,  and  have  the  same  remedy 
against  their  lessees,  as  the  heirs  at  law  of  individuals,  or  the 
successors  (in  the  case  of  corporations),  had  before  the  statute. 
It  becomes  therefore  necessary  to  inquire  whether  this  action  of 
covenant  could  have  been  maintained  by  the  heirs  of  the  person 
from  whom  the  plaintiff  derives  her  title.  I  have  already  ob- 
served upon  the  introduction  of  one  fact  into  this  case,  whicli 
might  have  been  omitted ;  there  is  also  another,  which  deserves 
some  observation  here.  It  is  stated  that  Stokes  ^'2ls  only  a  mort- 
gagor, who  had  parted  with  his  whole  term  to  the  mortgagee  ; 
and  the  declaration  goes  on  to  state  that  the  whole  interest 
which  was  vested  in  him  he  had  transferred  to  the  mortgagee. 
Therefore,  in  point;  of  law,  I  cannot  conceive  how  this  cove- 
nant made  with  Stokes  can  be  said  to  run  with  the  land ;  for 
Stokes  is  stated  in  the  declaration  to  have  no  interest  whatever  in 
the  land,  and  yet  both  the  implied  covenant,  arising  from  the 
'*  yielding  and  paying/'  and  also  the  express  covenants  are  en- 
tered into  with  Stokes.  It  is  not  sufficient  that  a  covenant  is 
concerning  the  land,  but,  in  order  to  make  it  run  with  the  laud, 
there  must  be  a  privity  of  estate  between  the  covenanting  par- 
ties. But  here  Stokes  had  no  interest  in  the  land  of  which  a 
Court  of  Law  could  take  notice ;  though  he  had  an  equity  of 
redemption,  an  interest  which  a  Court  of  Equity  would  take  no- 
tice of.  These  therefore  were  collateral  covenants.  And  though 
a  party  may  covenant  with  a  stranger  to  pay  a  certain  rent  in 
consideration  of  a  benefit  to  be  derived  under  a  third  person,  yet 
such  a  covenant  cannot  run  with  the  land. 

But  even  supposing  that  these  covenants  had  been  entered  into 
(not  with  Stokes  but)  with  fVebb,  who  had  an  interest  in  the  land, 
the  subsequent  transaction^  which  is  stated  in  the  declara- 
tion, puts  an  end  to  this  question.  It  appears  that  the  person 
entitled  to  the  reversion  of  the  Q9  years  term,  expectant  on  the 
determination  of  the  1 1  years  term  created  by  the  lease,  after- 
wards acquired  in. her  own  person  the  absolute  inheritance  of 
the  land ;  in  consequence  of  which  the  reversion  attendant  on 
the  lease  granted  to  the  tenant  no  longer  existed.  Another 
estate,  totally  different,  arose  by  the  extinguishment  of  the  in- 
tervening estate.  Many  cases  were  cited  on  this  subject ;  one 
of  which,  Moor  94*  is  very  applicable.  There  a  person  made 
a  lease  for  100  years,  and  the  lessee  made  an  underlease  for  £0 

years. 
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years,  rendering  rent,  with  a  clause  of  reentry  ;  afterwards  the 
original  lessor  grantied  the  revei^ion  in  fee,  and  the  grantee  pur- 
chased the  reversion  of  the  term  ;  and  it  was  held  that  the  grantee 
should  not  have  either  the  rent,  or  the  power  of  re-entry ;  for 
the  reversion  of  the  term  to  which  they  were  incident,  was  ex- 
tinguished in  the  reversion  in  fee.  And  though  this  case  was 
only  determined  at  the  assizes,  yet  it  was  afterwards  recognized 
in  the  Court. 

Considering  then  that  these  are  covenants  entered  into  with  a 
stronger  that  do  not  run  with  the  land,  considering  also  that  the 
rent  is  incident  to  the  reversion  out  of  which  the  term  is  carved, 
and  that  that  reversion  is  gone,  it  seems  to  me,  vi'ith  all  the  in- 
clination which  we  have  to  support  the  action,  (and  we  have 
liitherto  delayed  giving  judgment  in  the  hopes  of  being  able  to 
find  some  ground,  on  which  the  plaintiff's  demand  might  be  sus- 
tained,) that  it  cannot  be  supported.  The  defence  which  is  made 
is  made  of  a  most  unrighteous  and  unconscious  nature :  but  un- 
fortunately for  the  plaintiff  the  mode  which  she  has  taken  to  en* 
force  her  demand  cannot  be  supported  ;  and  consequently  there 
must  be 

Judgment  for  the  defendant. 


1789. 

«       ■ 

WmB 

agaituH 

RliSSBLL. 


The  King  against  Wallace. 

A  Writ  of  Habeas  Corpus  had  been  diiected  to  (he  defendant 
to  produce  a  certain  person  who  was  charged  to  be  in  his 
custody;  for  making  a  false  return  to  which  the  Court  granted  a 
rule  to  shew  cause  why  an  attachment  should  not  issue  against 
him.  But  it  appearing  upon  shewing  cause  that  the  affidavits, 
upon  which  the  application  was  made  for  an  attachment,  were 
sworn  before  Lothian^  who  was  the  attorney  for  the  prosecu- 
tion, 

The  Court  thought  they  were  not  at  liberty  to  receive  inform- 
ation from  any  source  so  connected  with  the  cause  espoused 
by  that  party.  They  said  they  had  before  in  this  term  ruled 
the  same  point  in  the  case  of  Mr.  Smithies  (a)  Recorder  ot  Co/- 

(a)  Tliis  was  the  itecood  time,  the  prosecator  in  that  case  was  tamed  roond 
Vy  a  formal  objection.    Vide  anie^  351. 

D  d  2  Chester, 


Wednetdaiff 
Julyut. 

The  Court  will 
in  no  case  itisae 
an  attachment 
aji^ainst  a 
party  at  the 
suit  of  another, 
vhere  the 
affidavits  on 
which  tlie 
motion  is 
founded  are 
sworn  before 
the  agents  of 
the  prosecutor. 
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17^9-        Chester,  against  whom  an  attachment  had  been  moved  for,  for 
-  non-compliance  with  a  writ  of  mandamus  to  srant  an  inspection 

'  The  King  •  .  . 

ugahut  ^^  ^^^  corporation  books.  And  they  added  that  if  it  were  possi- 
Wallacb.  ble  to  make  any  distinction  in  these  cases,  they  should  be  more 
ready  to  admit  it  in  the  case  of  a  Habeas  Corpus  like  the  present, 
because  the  Court  were  peculiarly  called  upon  to  preserve 
the  liberty  of  the  subject  by  every  means  in  their  power;  but 
the  rule  was  invariable  and  was  founded  on  the  wisest  and  most 
obvious  principles. 

Law  against  the  rule ;  Erskine  in  support  of  it. 

Rule  discharged. 


END   OF   TRINITY   TERM. 
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ARGUED  AND  DETERMINED 


IN  THE 


Court   of  KING'S    BENCH, 


IN 


Michaelmas  Term, 


In  the  Thirtieth  Year  of  the  Reign  of  George  III. 


In  the  last  Vacation,  and  in  this  Term,  several  Pro- 
motions took  place. 

Mr.  Justice  Buller  was  created  a  Baronet. 

John  Lloyd,  Esq,  of  LincolnVInn,  and  John  Mitford, 

Esq.  of  the  Inner-Temple,  were  made  Welch  Judges,  and 

appointed  King's  Counsel. 
John  William  Rose,  Esq.  of  the  Ipner-Temple,  was  chosen 

Recorder  of  the  City  of  London^  on  the  Resignation  of  Mr. 

Serjeant  Adair;  and  was  called  to  the  Degree  of  Serjeant  at 

Law.     The  Motto  on  his  Rings  was  Fitiunt  Lege  Regi. 


Davies  against  Cottle.  MmiOmf, 

^  Nw.  9th. 

TH  E  defendant  obtained  a  rule  in  the  last  term  to  shew  cause  if  i^  |^  ^^ 
why  there  should  not  be  the  like  judgment  as  in  case  of  a  slicw  canse 
nonsuit  on  an  affidavit  which  barely  stated,  in  the  usual  form,  shouM  not  Ht 
that  the  plaintiff  had  not  proceeded  to  trial  after  having  given  jadgment  as 

nonsuit  be  discharged  on  an  affidavit,  which  contains  an  answer  false  in  itself,  the  Court  wiH 
Bot  afterwards  open  the  matter  on  an  affidavit  which  disproves  the  contents  of  the  fotmer  one. 

D  d  3  notice. 
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PWIF.S 

tigainst 
Cottle. 


notice  of  trial  in  the  regular  course;  which  rule  was  discharged, 
on  shewing  cause,  on  an  affidavit  disclosing  an  agreement  between 
the  paHiesy  made  after  the  notice  of  trial,  to  discontinue  the 
action  on  the  defendant's  paying  the  plaintiff  twelve  guineas. 

Gihbs  now  moved  to  discharge  the  latter  rule,  on  an  affidavit 
of  three  persons,  denying  the  agreement  in  toto,  and  disproving 
every  tact  contained  in  the  plaintiff's  affidavit.  He  observed 
that  though  this  application  was  of  the  first  impression,  it  was 
highly  reasonable  that  it  should  be  granted;  since  the  defendant 
bad  no  other  opportunity  of  answering  the  plaintiff^s  affidavit. 
And  if  it  were  permitted  to  a  plaintiff  to  discharge  a  rule  for 
judgment  as  in  case  of  a  nonsuit  by  extraneous  matter,  which 
the  defendant  had  no  opportunity  of  controverting,  it  would  not 
only  enable  him  to  reheve  himself  from  the  payment  of  those 
costs  to  which  he  was  by  law  liable,  but  would  also  be  a  great 
encouragement  to  perjury.     Bur, 

Lord  Kenyon,  C.J.said  — If  the  plaintiff's  affidavit  were  un« 
true,  he  might  be  indicted  for  the  perjury :  but  that  that  was 
not  a  sufficient  ground  to  induce  the  Court  to  open  the  matter 
again,  as  the  only  object  of  it  was  the  costs.  And  he  thought 
that,  if  it  \%ere  suggested  at  the  time  that  such  an  answer  as  was 
made  in  the  present  instance  to  the  rule  for  judgment  as  in  case 
of  a  nonsuit  was  false  in  fact,  the  Court  would  suspend  their 
judgment  in  it  till  the  matter  was  examined. 

Per  Curiam,  Rule  refused. 


RoLLESTON  and  others,  Assignees  of  Margetson, 
a  Bankrupt,  against  Hibbert  and  others  («). 

T HOVER  for  the  ship  Commerce;  plea,  the  general  issue. 
At  tlie  trial  the  following  ease  was  reserved  for  the  opi- 
nion of  this  Court,  ^i  he  bankrupt  being  indebted  (o  the  de- 
fendants in  COCO/,  on  bills,  which  they  had  accepted  and  paid 
for  him,  on  the  21st  of  June  1788  gave  them  his  promissory 


Tueiday, 
Nov.  lotb. 

An  absolute 

biU  of  sale  of  a 

Ahip  then  at 

sea  is  void  by 

26  Geo.  S. 

c.  60.  #.  17. 

unless  the 

certificate  of 

the  rei^try  be  recited  therein;  although  tlic  vendee  fi;ive  at  the  same  time  an  nndertaking  to 

restore  the  ship  on  a  future  day  on  ,  aymeut  of  a  certani  sum,  advanced  by  him  on  the  credit  of 

tiiis  securit}'.     And  though  the  vendee  had  also  the  grand  bill  of  sale,  and  had  taken  poss€*saion 

of  the  ship  immediately  on  her  arrival,  it  was  held  that  he  could  not  retain  the  sihip,  as  having  a 

lien  on  her,  against  the  assignees  of  the  vendor,  vi'ho  became  a  bankrupt  after  this  transfer  of  the 

ship.    [2  East,  S99.    7  T.  R.  306.     1  B.  &  P.  4U3.     1  East,  58.    S  £sp.  69.    5  Taunt.  64S, 

1  Sta.  177.] 

(a)  Vid.  RoUesion  v.  Smithf  post,  4  vol.  161 ;  and  Otmden  v.  Andenon,  pott,  5  vol.  709. 
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note,  payable  in  three  months ;  and  by  way  of  security  executed 
to  them  a  bill  of  sale  of  the  ship  Commerce,  and  at  the  same 
time  deposited  in  their  hands  the  grand  bill  of  sale,  and  also  a 
policy  of  insurance  on  the  ship  from  London  to  Jamaica  and 
back  again.  The  bill  of  sale  was  absolute  on  the  face  of  it,  and 
in  the  usual  form,  but  it  did  not  contain  a  recital  of  the  certifi- 
cate of  the  registry  of  the  ship,  as  required  by  stat.  26  Geo.  3. 
c.  00.  s.  17.  But  at  the  time  when  the  bankrupt  executed 
the  bill  of  sale,  and  deposited  that  together  with  the  grand 
bill  of  sale  and  policy  with  the  defendants,  they  gave  him 
an  acknoKledginent  in  writing,  promising  to  return  the  same  upon 
payment  of  the  note.  On  the  2 1st  of  June  1788  the  ship  was 
in  foreign  parts,  and  did  not  arrive  in  England  till  the  2Cd  of 
November  17B8.  The  bankrupt  stopped  payment  the  Sd  of 
July  1788;  on  the  18th  of  the  same  month,  a  commission  of 
bankrupt  was  issued  against  him  ;  and  on  the  8th  of  August  his 
effects  were  assigned  to  the  plaintiffs.  Immediately  on  the  ship's 
arrival  in  England  the  defendants  took  possession  of  her,  and 
still  continue  m  possession.  After  the  ^  1st  of  June  1788,  and 
before  his  bankruptcy,  the  bankrupt  paid  to  his  creditors,  in  the 
course  of  his  trade,  between  3000/.  and  40(X)/.  And  it  was 
also  found  by  the  case  that  the  bill  of  sale  was  not  executed  by 
the  bankrupt  in  contemplation  of  bankruptcy. 

This  case  was  argued,  in  last  Trinity  term,  by  Law  for  the 
plaintiff,  and  East  for  the  defendants ;  and  again  on  this  day,  by 
Shepherd  for  the  plaintiffs,  and  Bower  for  the  defendants. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  the  defendants 
had  no  right  to  detain  the  ship  from  the  assignees,  either  on  the 
ground  of  a  purchase  or  a  lien.  First,  this  cannot  be  sup- 
ported as  a  contract  of  sale,  because  the  bill  of  sale  is  not 
conformable  to  the  statute  26  Geo.  3.  c.  60.  5.  17*  which  enacts 
^*  that  when  and  so  often  as  the  property  in  any  ship  of  a  British 
^'  subject  shall  be  transferred  to  any  other  British  subject,  ia 
"  whole,  or  in  part,  thecertificate  of  the  registry  of  such  shipshall 
"  be  truly  recited  in  the  bill  or  other  instrument  of  sale,  othenoise 
**  such  bill  of  sale  shall  be  utterly  null  and  void  to  all  intents  and 
'^  purposes."  Therefore  this  bill  of  sale  is  itself  totally  void ;  and 
the  sale  of  the  ship  is  equally  so :  For  since  the  passing  of  this 
statute  British  ships  can  only  be  transferred  by  bills  of  sale ; 
otherwise  the  clause,  requiring  a  recital  of  the  certificate  in  the 
bill  of  sale,  would  be  nugatory.  The  act  was  made  ''  for  the 
''  increase  and  encouragement  of  shipping  and  navigation  :*'  And 
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17B9.        in  order  to  prevewt  foreigners  enjoying  any  of  the  privileges,  to 

which  the  owners  of  British  ships  are  entitled,  the  statute  has  pro- 

aiinifut  vided  certain  checks ;  as  that  there  shall  be  a  certificate  of  .the  re« 
HiBBCRT.  gistry  of  the  ship  from  the  col  lector  of  the  customs  where  built(a) ; 
that  no  certificate  shall  be  granted,  unless  the  owner  make 
oath  that  he  is  a  subject  of  Great  Britain,  and  that  no  foreigner 
hath  any  share  or  interest  in  the  vessel  (b) ;  that  a  bond  shall  be 
given  not  to  lend  the  certificate  (c) ;  that  in  the  case  of  a  sale  of 
the  ship,  the  name  and  description  of  the  purchaser  shall  be  in- 
dorsed on  the  certificate,  and  he  is  to  transmit  a  copy  of  it  to  the 
person  authorised  to  make  the  register  {d);  and  that  the  certifi- 
cate shall  be  recited  in  the  bill  of  shie  (e);  all  which  provisions 
and  checks  may  be  defeated,  if  any  other  instrument  be  permitted 
to  have  the  same  operation  as  a  bill  of  sale  under  the  statute. 
And  it  is  to  be  obi^erved  that  this  species  of  property  passes  by 
bill  of  sale,  and  not  by  delivery,  as  in  the  case  of  other  person- 
alty. Secondly,  Neither  can  the  instrument,  or  any  part 
of  this  transaction,  give  the  defendants  a  lien,  so  as  to  enable 
them  to  return  the  ship  till  their  demand  is  satisfied.  As 
the  bill  of  sale  is  absolutely  void  by  the  statute,  it  is  a  mere  nul- 
lity; and  then  this  is  the  case  of  a  liaked  bailment,  ibe  ship 
not  having  been  delivered  for  any  specific  purpose ;  in  which  case 
the  plaintiffs  may  recover  it  in  an  action  of  trover,  or  a  Court  of 
Equity  would  decree  a  restitution  of  it.  This  must  be  considered 
as  one  transaction  consisting  of  several  parts,  all  depending  on 
the  bill  of  sale  :  And  where  an  instrament  is  delivered  for  one 
purpose,  and  it  fails,  it  cannot  operate  alio  intuitu,  R.  v.  The 
Inhabitants  of  All  Saints  in  Hereford,  Burr,  5.  C.  656.  This 
cannot  be  binding  in  a  Court  of  Law  as  a  lien,  because  that  would 
be  to  create  an  interest  in  the  ship,  which  is  expressly  guarded 
against  by  the  statute.  Foreigners  might  also  say  that,  though 
the  bills  of  sale,  under  ^^hich  tiiey  might  claim,  are  void,  still 
the  lien  is  valid.  Therefore,  unless  the  construction  contended 
for  by  the  plaintifi^s  be  put  upon  the  stattite,  foreigners  may  have 
shares  and  iiitere^ts  in  British  ships,  and  become  entitled  to  all 
the  privileges  which  British  bubjects  have,  by  advancing  money 
on  British  ships,  and  taking  the  grand  bill  of  sale  and  an  assign- 
ment of  the  ship,  and  totally  disregarding  the  requisites  of  this 
statute.  *^'•'• 

Bower  and  East,  on  the  part  of  the  defendants,  insisted  on 

two  grounds ;   1 .  That  this  was  not  such  a  transfer  of  property 

• 

(a)  Sect.  5.  {h)  Sect  10.   (c);Sect.  1$.   (d)  Sect.  16.   (<)  Sect.  17; 
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to  the  defendantg,  as  the  act  was  intcDded  to  attach  upon  at  all. 
2.  That  if  it  were,  yet  as  between  these  parties  the  defeudants 
bad  a  right  to  retain  the  possession  of  the  ship  till  their  lien  was 
discharged.  1st.  The  object  of  the  act  was  two-fold;  to  prevent 
any  but  British  built  ships  from  being  navigated  in  the  trade  of 
Great  Britain ;  and  also  to  prevent  foreigners  from  navigating 
even  British-hwAi  ships  with  the  privileges  of  British  subjects. 
'J'lje  right  of  navigation  therefore  was  the  great  object  of  the  Le« 
gislature :  So  that  unless  the  right  acquired  by  the  defendants 
was  such  in  its  nature  as  would  enable  them  to  navigate  the  ship, 
the  act  was  never  intended  to  attach  at  all.  Now  the  only  right, 
as  appears  from  the  whole  of  the  transaction  disclosed  in  the  case, 
either  conferred,  or  intended  to  be  acquired,  was  that  of  a  mort- 
gage on  the  ship  to  a  certain  amount ;  for  though  the  bill  of  sale 
wait  absolute  on  the  face  of  it,  yet  the  defendants  gave  an  ac- 
countable receipt,  whereby  they  promised  to  restore  that  ahd  all 
the  other  muniments  upon  payment  of  Margetson*s  note,  for 
which  (he  ship  was  pledged  as  a  security.  The  contract  therefore 
Was  merely  executory;  the  only  right  they  acquired  was  that  of 
possession,  which  was  to  remain  with  them  as  a  security.  They 
had  no  right  to  the  intermediate  profits  of  the  voyage;  nor  could, 
independently  of  the  omission  in  the  bill  of  sale,  have  been  en- 
abled to  navigate  the  vessel ;  for  they  not  only  could  not  have 
taken  the  oath  prescribed  by  the  10th  section  of  the  act,  which 
the  owners  of  a  ship  are  required  to  do,  namely,  that  they  were 
the  sole  owners,  and  that  no  other  person  had  any  **  right,  in- 
"  terest,  share,  or  property  therein  ;*'  but  while  the  ship  was  at 
sea  it  was  absolutely  impossible  to  get  at  the  certificate,  (which  by 
section  34  must  always  be  kept  on  board,)  either  for  the  purpose 
of  inserting  it  in  the  bill  of  sale,  or  of  having  it  indorsed  accord- 
ing to  the  i()th  section.  And  this  argument  bears  much  stronger 
when  it  appears  that  that  difficulty  is  provided  for  in  the  case  of 
a  sale  of  a  ship  at  sea  to  a  foreigner;  so  that  unless  the  Court 
can  go  the  length  of  saying  that  the  legislature  did  not  intend  that 
a  ship  at  sea  should  in  future  be  capable  of  being  transferred  to 
a  British  subject,  this  will  at  least  appear  to  be  a  casus  omissus  iu 
the  act,  because  of  the  impossibility  of  complying  with  some  of 
the  requisites.  But  further  it  appears  by  reference  to  7  ^  8  JV.  3« 
c.  22.  a  statute  made  in  pari  materid,  and  expressly  referred  to 
as  the  basis  of  the  l6th  section  of  this  latter  act,  that  a  mortgage 
was  not  the  sort  of  transfer  of  property  intended  by  the  latter ; 
for  the  act  of  William  requires  the  indorsement  on  the  certificate 
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to  be  made  to  denote  tbe  alteration  of  property  "  by  the  sale  of 
''  one  or  more  shares"  and  the  latter  act  only  requires  the  addi- 
tion of  another  circumstance  to  that  indorsement ;  therefore  H 
confines  the  indorsement  to  the  case  of  an  absolute  sale  of  specific 
shares^  which  a  mortgage  can  never  be  said  to  be.    The  act  can- 
not extend  to  all  transfers  of  ships ;  if  it  did,  it  would  include 
transfers  by  operation  of  law.    If  then  this  were  not  such  a  sale 
as  comes  within  the.  I6ih  section,  requiring  the  indorsement  of 
it  on  the  certificate,  it  follows  that  the  certificate  need  not   be 
set  out  in  tbe  bill  of  sale  as  required  by  the  17th  section.     But 
even  admitting  that  such  a  recital  was  necessary  in  the  bill  of 
sale,  the  utmost  that  the  1 7th  section  purports  to  do,  in  case  of 
the  omisbion  of  it,  is  to  avoid  such  bill  of  sale;  but  it  by  no  means 
avoids  the  contract ;  nor  was  it  necessary  that  it  should ;  for  as 
the  right  of  navigation  was  the  only  object  in  view,   as  that  is 
specifically  provided  for  by  other  clauses,  the  only  reason  for 
avoiding  such  an  imperfect  bill  of  sale  was  to  prevent  that  being 
made  use  of  towards  acquiring  a  right  of  navigation ,  unless  the  ' 
main  requisites  of  the  act  appeared  on  the  face  of  it  to  have  been 
complied  with.     And,  as  far  as  the  public  are  concerned,  the 
act  is  satisfied  if  the  requisites  be  complied  with  any  time  before 
the  ship  leaves  port.     Whereas  here,  even  if  the  defendants  had 
taken  a  more  formal  bill  of  sale,  they  could  not  have  cleared  out, 
evien  if  the  ship  bad  come  to  port,  unless  they  had  been  guilty  of 
perjury,  in  swearing  to  an  absolute  property,  when  they  only  had 
B  conditional  one,  and  until  the  certificate  had  been  indorsed. 
As  tbe  only  claim  therefore  which  the  defendants  had  on  the 
ship  was  a  mortgage  or  lien,  and  as  they  never  could,  inde- 
pendently of  the  clause  in  question,   under  such  a  title  have 
aavigated  the  ship,  it  was  not  necessary  for  tbem  to  have  had 
any  written   instrument  whatever,    but  their  lien  would  have 
attached  by  the  mere  delivery  of  the  thing.     If  the  bill  of  sale 
is  to  be  held  void  to  all  intents  andpurpoees,  it  must  be  taken  as  if 
it   never  had   existed ;    and   then   the   defendant's  lien  stands 
thus:    they   have  advanced   2000/.  on   the    bankrupt's   note, 
and  he  has,  by  way  of  collateral  security,  made  a  symbolical 
delivery  to  them  of  the  ship,  (since  perfected  by  actual  possession,) 
by  placing  in  their  hands,  besides  other  muniments  of  the  pro- 
perty, the  grand  bill  of  sale,  which  in  the  case  of  a  ship  at  sea 
has  been  repeatedly  held  to  be  equivalent  to  delivery  of  the  ship 
itself.     Atkinson  v.  Mating,  an^e  2  vol.  462.     Falkenerv.  Case, 
Bro.  Cas.  in  C/i.  125.  4*  ante  2  vol.  491*    Now  it  can  never  be 
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contended,  that  if  a  man  take  several  different  securities  for  a        1789* 
loan,  and  one  of  tliem  happen  to  be  void,  all  the  rest  are  thereby        — - 
avoided.     But  ^dly.  Whatever  might  have  been  the  question  as        ogmntt 
between  the  defendants  and  third  persons,  at  any  rate  the  plain-     HiBBEax. 
tiffs  cannot  make  this  sort  of  objection ;  they  stand  exactly  in  the 
same  situation  as  the  bankrupt  himself,  subject  to  all  his  equities, 
and  bound  to  make  good  all  his  bona  Jide  engagments.    That 
principle  was  broadly  laid  down  in  Fox  v.  Hanbury  (a),  and  has 
been  repeatedly  recognized  in  this  court  (6).     By  the  same  au- 
thorities too  it  appears  that  where  a  bankrupt  had,  for  a  valuable 
consideration,  bound  himself  in  conscience  to  put  a  legal  se- 
curity into  the  hands  of  the  contracting  party,  and  the  bank- 
ruptcy had  happened  before  such  security  was  given  or  completed, 
^Courts  of  Law  and  Equity  have  unequivocally  declared,  that 
the  assignees  of  the  bankrupt  could  not  recover  back  the  thing 
deposited,  without  satisfying  the  demand  for  which  it  was  so 
pledged.     Consistently  then  with  the  principles  of  those  cases, 
the  assignees  cannot  recover  the  possession  of  the  ship,  without 
satisfying  the  defendant's  lien.     The  utmost  they  can  allege  is^ 
that  the  defendants  have  not  the  legal  title :  but,  admitting  that 
to  be  the  case,  the  assignees  are  bound  in  equity  ;  and  if  so,  they 
cannot  recover  in  trover;  for  it  was  clearly  established  in  Green 
V.  Farmer  (c),  and  various  other  cases,  that  wherever  a  party  has 
an  equitable  lien,  he  may  retain  in  trover.     The  gist  of  such  an 
action  is  ihe  wrongful  conversion ;  and  it  cannot  be  said  that  the 
defendants  have  wrongfully  converted  that  which  was  put  into 
their  hands  for  the  express  purpose  for  which  they  still  hold  it. 
And  though  the  defendants  might  not  have  been  able  to  recover 
on  this  title  in  the  character  of  plaintiffs,  yet  it  is  an  ample  de- 
fence to  an  action  by  the  assignees  of  the  bankrupt,  who  could 
not  have  taken  advantage  of  the  imperfect  title  which  the  bank« 
rupt  himself  had  granted. 

It  was  replied^  to  the  supposed  difficulty,  that  the  certificate 
could  not  be  recited  in  the  bill  of  sale,  because  that  instrument 
was  on  board  the  ship  then  at  sea,  that  there  was  a  duplicate  of 
it  in  the  port,  to  which  the  parties  might  have  had  recourse, 
and  the  statute  relates  to  all  transfers  of  ships,  as  well  at  sea  u 
in  port.  Neither  was  there  any  difficulty  in  taking  the  oath 
required  by  the  statute,  on  account  of  the  defendants  not  being 

(a)  Cowp,  488. 

(fr)  Mkinion  v.  Malingy  ante  f.  vol.  462.  aod  Lempriere  v.  Paskiff  lb,  485. 
See  also  Brown  v.  Hetihcott,  l  Atk,  160.  (c)  4  Burr,  2tl$. 
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the  sole  owners ;  for  they  might  have  stated  the  real  transactioir^ 
and  have  sworn  that  they  and  certain  others  person,  according  to 
their  respective  interests,  were  the  owners  ;  otherwise  no  mort- 
gagee of  a,  ship  could  have  a  good  security.    All  that  the  Legis- 
lature meant  to  guard  against,  by  requiring  the  oath,  was  that  it 
might  be  seen  by  that  oath  that  no  foreigner  had  any  share  or  in- 
terest in  any  vessel.  This  is  not  like  the  case  of  Lempriere  v.  JPas* 
lejfy  where,  an  assignment  of  goods  at  sea  having  beeu  made  be- 
fore the  bankruptcy,  and  the  bill  of  lading  indorsed  afterwards,  it 
Mas  held  that  the  agreement  was  binding  in  equity ;  and*that,  as  a 
Court  of  Equity  would  have  decreed  a  legal  assignment  (which 
wa^  to  be  executed)  as  well  against  the  assignees  as  against  the 
bankrupt  himself,  a  Court  of  Law  would  not  divest  the  defend- 
ants of  the  goods  of  which  they  had  taken  possession  under  that 
assignment:  for  here  no  other  mstrument  was  to  be  executed  by 
the  bankrupt,  nor  was  any  other  subsequent  act  to  be  done  to 
give  the  plaintiffs  a  more  complete  title. 

Lord  KbiNYON,  Ch.  J. — The  question  is  whether  the  bill  of 
sale  which  is  stated  in  the  case,  and  which  appears  on  the  face  of  it 
to  be  absolute f  is  an  effiective  instrument  to  convey  the  property 
in  the  ship.     The  objection,  which  has  been  made  to  it,  arises 
from  the  17th  section  of  the  26ih  Geo.  3.  c»  60.  which  enacts 
that  every  bill  of  sale  of  a  ship,  or  other  instrument,  not  having 
inserted  in  it  the  certificate  of  the  registry  of  such  ship,  shall  be 
utterly  null  and  void  to  all  intents  and  purposes.  This  clause  is 
couched  in  the  most  positive  terms  which  the  language  affords, 
and  it  renders  such  a  bill  of  sale  an  absolute  nullity.     This  sta* 
tute  was  framed  by  an  able  statesman  (a),  ^ho  is  peculiarly  con- 
versant in  the  commercial  interests  of  this  country;  and  from  the 
experience  which  has  been  already  had  of  it,  it  is  acknowledged 
to  be  founded  in  wisdom,  and  to  have  produced  all  those  bene- 
ficial consequences  to  the  commerce  and  shipping  of  this  country 
that  were  expected  from  it.    Therefore  even  if  Judges  could  have 
any  leaning  in  their  minds  on  such  occasions,  we  should  not  have 
any  inclination  to  put  such  a  construction  on  the  words  of  this 
act  as  would  tend  to  evade  the  wholesome  provisions  of  it.     By 
way  of  answer  to  the  positive  words  of  fhe  17th  section,   it 
was  first  contended  that  it  is  not  necessary  that  the  property  in 
a  ship  should  pass  by  a  written  instrument:  on  that  point  I 
give  no  opinion,  because  it  is  not  necessary.     But  certainly  if 

(a)  Lord  Utnp}u$bury. 

the 
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the  parties  choose  to  convey  by  a  viritten  instrument,  that  shews         1789* 
wiiat  the  intention  and  the  rights  of  the  parties  are,  and  they 
shall  not  afterwards  be  permitted  to  refer  to  any  other  agree-        agaiiut 
ment.     For  if  a  person  execute  a  bill  of  sale  of  goods,  without      Hibhert. 
stamp,  such  an  instrument  cannot  be  received  in  evidence,  and 
yet  the  vendee  cannot  resort  to  any  parol  evidence  of  the  agree- 
ment.    So  here  the  title  of  the  defendants  being  reduced  to 
writing,  they  cannot  refer  to  any  other  agreement,  even  though 
the  written  instrument  be  void  by  the  act.  Then  it  was  urged  that. 
this  statute  did  not  apply  to  the  instance  of  transfers  of  ships  at 
sea ;  but  the  words  of  the  17th  section  are  general,  and  make 
no  exception  of  such  cases.    And  with  respect  to  the  impossibi- 
lity of  complying  with  the  requisitions  of  the  act  while  the  ship 
was  at  sea,  on  account  of  the  certificate  of  the  registry  being  oa 
board,  it  is  to  be  observed,  that  the  parties  might  have  extracted 
from  the  registry  at  the  custom  house  all  that  was  necessary 
for  this  purpose.     Tlien  it  was  insisted  that,  although  the  bill 
of  sale  could  not  take  effect  as  such,  the  defendants  Mid  a  lien 
on  the  ship,    to   the   amount  of   their   demand :    biit  that  is 
wholly  unfounded ;  for  the  bill  of  sale  professes  to  transfer  the 
absolute  property  in  the  ship.     And  supposing  that  the  bank- 
rupt had  never  called  for  a  return  of  the  ship,  from  what  time 
can  the  title  of  the  vendees  be  said  to  accrue  ?  Was  it  only  from 
the  time  when  the  sum  of  2000/.   became  due,  and  wns  not 
paid  ?    On  payment  of  that  sum  indeed  the  vendor  would  have 
had  a  right  to  call  for  a  return  of  the  ship ;  but  that  could  not 
devest  the  intermediate  property  of  the  vendees  under  the  bill 
of  sale.     The  law  was  so  with  respect  to  real  property  prior  to 
the  14  Geo,  2.  c,  20;' be  fore,  which  time  conditional  surrenders 
were  made  by  tenants  for  life,  to  make  gooci  tenants  to  the 
pnecipe,  to  suffer  common  recoveries ;  which  surrenders  were 
to  be  avoided  by  the  payment  of  large  sums  on  particular  days, 
when  the  surrenderees  were  to  reconvey:  now  if  during  that 
interval  the  whole  property  did  not  pass  to  the  surrenderees,  such 
recoveries   would  have  been  void ;   but  undoubtedly  the  pro- 
perty did  pass  in  such  cases.  So  in  the  case  of  a  mortgage,  where 
a  descent  is  cast  before  it  becomes  absolute,   the  legal  estatS 
must  descend  according  to  the  terms  of  the  mortgage,  notwith-  ' 
standing  the  day  of  redemption  is  not  passed.     It  was  next  said, 
that  in  this  case  a  Court  of  Equity  would  not  compel  the  de- 
fendants to  deliver  up  the  ship,  until  their  demand  was  satisfied  : 
Sut  I  do  not  know  that  a  Court  of  Equity  would  contrue  this 
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act  of  parliament  in  a  different  manner  from  a  Court  of  La^« 
But  whatever  a  Court  of  Equity  might  do,  it  is  sufficient  for  us^ 
sitting  in  a  Court  of  Law^  to  put  a  legal  construction  on  ihia 
statute.  Where  the  parties  have  relied  on  an  invalid  security,  1 
do  not  know  that  a  Court  of  Equity  would  decree  a  performance 
of  the  contract.  Then  as  the  instrument  in  this  case  is  not  valid 
in  point  of  law,  the  contract  cannot  be  supported  here  on 
grounds  upon  which  we  do  not  know^  that  a  Court  of  Equity 
would  act.  As  therefore  there  is  nothing  either  in  the  words 
or  the  context  of  this  act  of  parliament  to  warrant  us  in  giving 
effect  to  this  bill  of  sale,  1  am  of  opinion  that  the  poUea  ought 
to  be  delivered  to  the  plaintiffs. 

AsHHURST,  J. — As  the  words  of  the  17th  section  of  this 
statute  so  explicitly  declare  that  all  bills  of  sale,  \vhich  do  not 
comply  with  the  requisites  of  the  act,  shall  be  null  and  void  to 
all  intents  and  purposes,  if  we  were  to  decide  this  bill  of  sale  to 
be  good  to  a  particular  intent,  we  should  act  in  direct  opposi- 
tion to  the  positive  words  of  the  statute.  We  are  not  to  injae 
upon  ourselves  to  determine  whether  the  general  provisions  of 
the  act  are  wise  or  not,  dt  whether  this  case  should  or  should 
not  have  been  excepted  out  of  the  statute ;  those  were  Matters 
for  the  consideration  of  the  Legislature.  But  it  is  said  that 
this  ought  to  be  considered  as  an  excepted  case,  because  the  re* 
quisites  of  the  statute  could  not  be  complied  with,  inasmach 
as  the  certificate  of  the  registry  was  actually  on  board  the  ship 
at  the  time  of  the  bill  of  sale:  but  that  argument  has  been 
fully  answered,  for  the  parties  might  have  had  recourse  to  the 
registry  of  the  custom-house.  Then  this  case  was  argued  on 
the  ground  that  the  defendants  have  a  lien  on  the  ship,  and 
therefore  that  they  have  a  right  to  retain  the  possession.  That 
argument  might  perhaps  have  had  some  weight  as  against  the 
bankrupt  himself :  but  now,  by  means  of  the  bankruptcy,  the 
rights  of  third  persous  have  intervened ;  and  all  the  creditors 
of  the  bankrupt  have  an  equitable  lien  on  his  estate,  and  are 
entitled  to  an  equal  distribution.  And  where  two  equities 
meet,  the  legal  title  must  prevail,  which  in  the  present  case  is 
with  the  plaintiffs. 

BuLLER,  J. — In  this  case  the  defendants  have  undoubtedly 
acted  fairly  and  bondjide;  and  if  they  lose  the  benefit  of  that 
security  to  which  they  trusted,  it  is  certainly  a  hard  case.  But  the 
doctrine  of  hardship  is  not  a  favourable  subject  in  a  Court  of  Law 
in  any  case,  still  less  so  when  we  are  to  judge  according  to  the 
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spirit  and  words  of  an  act  of  parliament.  In  the  present  case  the 
words  of  the  statute  are  so  plain  and  so  decisive,  that  it  is  iin« 
possible  to  get  over  them.  This  case  must  ultimately  depend  on 
the  17th  section  ;  the  clear  effect  of  which  is  that,  in  all  eases, 
according  to  the  language  of  the  clause,  a  bill  of  sale  shall  be 
utterly  null  and  void,  unless  the  certificate  of  the  registry  be 
recited  in  it.  It  is  not  recited  in  this  bill  of  sale,  and  therefore 
it  is  admitted  that  the  bill  of  sale  is  void :  but  it  has  been  con- 
tended that  this  case  is  not  within  the  act,  on  two  grounds; 
first,  because  the  statute  does  not  apply  to  the  case  of  a  ship  sold 
at  sea ;  and  2dly,  not  to  a  case  like  the  present,  because  under 
this  transaction  the  defendants  acquired  no  right  to  navigate  the 
ship,  which  was  the  only  object  of  the  Legislature.  As  to  the 
first :  I  think  that  the  other  clauses  of  the  statute  are  decisively 
against  it ;  because  the  case  of  a  sale  of  a  ship  either  at  sea  or  in 
a  foreign  port  to  a  foreigner j  is  expressly  provided  for  by  the 
loth  section:  Then,  if  we  see  that  in  one  part  of  this  statute 
the  Legislature  had  in  view  the  sale  of  a  ship  at  sea  or  in  a  foreign 
port,  and  made  special  provisions  for  such  a  purchase  by  a  fo- 
reigner, it  cannot  be  argued  that  the  selling  of  a  ship  at  sea  in 
other  cases  was  not  in  the  contemplation  of  the  Legislature:  but 
it  shews  that  they  only  intended^  to  make  one  exception,  leaving 
all  other  cases  within  the  general  words  of  the  17th  section. 
Besides,  before  such  an  argument  ought  to  be  adopted,  it  ought 
to  appear  that  beyond  all  controversy  the  parties  could  not  com- 
ply with  the  requisites  of  the  statute,  and  that  this  was  a  casus 
omissus ;  which  is  by  no  means  to  be  collected  from  the  statute. 
Neither  is  the  second  ground  of  argument  well  founded,  be- 
cause the  bill  of  sale  purports,  on  the  face  of  it,  to  be  an  ab- 
solute transfer  of  the  property ;  and  the  defendants,  having  the 
possession  of  the  grand  bill  of  sale,  and  also  of  this  bill  of  sale, 
could  not  have  been  prevented  navigating  the  ship,  except  for 
the  provisions  of  this  act  of  parliament :  whereas,  in  order  to 
found  that  argument,  it  ought  to  have  been  shewn  that,  in- 
dependently of  this  act  of  parliament,  the  defendants  would  not 
have  a  right  to  navigate  the  ship  under  the  title  which  they  had 
acquired.  If  such  an  argument  could  prevail,  it  would  be  saying 
that  every  instrument  might  avail,  though  expressly  declared 
void  by  the  statute.  With  respect  to  the  supposed  difficulty  of 
the  defendants  taking  the  oath ;  all  that  is  required  by  the  act 
is  that  the  party  taking  the  oath  should  state  fairly  and  truly 
what  his  interest  is.     In  the  present  case  the  defendants  had 

such 


1789. 

ROLLBSTOW 

Qg^niuS 

HiBBBRT. 


416  CASES  IN  MICHAELMAS  TERM 

1789>  sucn  a  property  as  would  have  justified  their  taking  the  oath  ; 
""~"  for  the  bill  of  sale  being  absolute  on  the  face  of  it,  if  the  certi(i« 
t^ginst  ^^^^  ^^  ^^6  registry  had  been  inserted  in  it,  their  right  could 
HisBBHT.  not  have  been  disputed ;  and,  if  there  were  any  right  of  re- 
demption in  the  bankrupt,  that  also  might  have  been  stated.  It 
was  urged  at  the  bar  that  the  17th  section  of  this  act  cannot  ex- 
tend to  all  cases;  and  the  instance  of  transfers  bi/ operation  of  law 
was  mentioned :  but  that  has  always  been  considered  as  an  ex- 
cepted case  :  and  it  is  sufficient  to  say  that  this  is  a  transfer  by 
the  party f  in  which  case  the  requisites  of  the  act  must  be  com- 
plied with.  It  was  then  contended  that  the  defendants  had  a 
lien  on  the  ship,  and  that  if  the  plaintiffs  had  filed  a  bill  in  CAan- 
eery  to  compel  the  defendants  to  deliver  up  the  possession,  that 
Court  would  not  have  decree'd  it,  unless  the  plaintiffs  had  satis- 
fied the  demand ;  but  that  argument  is  not  applicable  here,  for 
it  must  be  remembered  that  in  that  court  he,  who  asks  equity, 
must  first  do  equity.  And  if  such  a  bill  would  have  been  dis- 
missed, it  would  be  because  the  plaintiffs'  demand  was  unconsci- 
entious ;  but  that  would  not  decide  the  property  of  the  ship. 
The  argument  ought  to  go  farther,  and  shew  that,  if  the  de- 
fendants in  this  case  had  prayed  in  a  Court  of  Equity  to  have  had 
a  legal  conveyance  of  this  ship,  that  Court  would  have  decreed  it; 
but  I  know  of  no  case  in  which  that  Court  has  gone  such  a 
length.  If  indeed  it  had  been  shewn  to  be  the  constant  practice 
of  a  Court  of  Equity  to  decree  such  a  conveyance,  it  would  have 
had  great  weight  with  me ;  for  in  my  opinion  nothing  can  be 
more  unfortunate  for  the  subject,  than  that  different  rules  re- 
specting property  should  prevail  in  the  different  courts :  and  in 
mercantile  transactions  particularly,  if  the  defendants  have  a 
clear,  indisputable,  equitable  title,  we,  sitting  in  this  court, 
ought  not  to  permit  the  possession  to  be  taken  from  them. 

Grose,.  J. — Two  points  have  been  made  on  the  part  of  the 
defendants;  1st,  that  the  statute  does  not  apply  to  transfers  of 
ships  at  sea;  and  ^dly,  that  the  defendants  have  a  lien  on  the 
ship  in  question  as  a  mere  deposit.  The  first  has  already  re- 
ceived a  full  answer;  and  1  think  the  statute  7^8  JV.  3.  c.  2'2. 
confirms  it.  In  both  of  the 'statutes  a  distinction  is  made  in 
express  terms  between  a  sale  in  the  same  port  and  elsewhere :  but 
the  words  of  the  17th  clause,  on  which  this  question  depends, 
are  general.  Therefore,  taking  them  both  together,  1  think  the 
Legislature  has  said  that  whenever  the  property  in  any  ship^ 
whether  in  port  or  in  foreign  parts,  be  transferred  to  a  British 
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subject,  the  bill  or  other  instrument  of  sale  shall  be  void,  unless 
it  recite  the  certificate  of  the  registry.  With  respect  to  the  other 
argument ;  I  cannot  consider  this  as  a  mere  deposit ;  it  is  an 
absolute  bill  of  sale,  conceived  in  the  strongest  terms.  There 
vas  nothing  more  to  be  done  by  the  vendor  to  make  a  more 
complete  title,  and  the  vendee  might  (if  the  requisites  of  the 
statute  had  been  complied  with)  have  carried  this  instrument  to 
market.  The  acknowledgment  signed  by  the  defendants  only 
gave  a  right  of  action  to  the  vendor,  in  case  the  bill  of  sale  was 
not  returned  ;  but  it  did  not  affect  the  property  in  the  ship.  I 
agree  also  with  the  Court  that  there  was  no  difficulty  in  taking 
the  oath  required  by  the  statute. 

Poslea  to  the  plaintiffs  (a). 

(a)  A  bin  was  aflerwards  filed  in  Chancery  ky  Hibbert  against  the  plaintiff, 
praying  that  RoUeston  might  be  decreed  to  join  with  Hibbert  in  the  transfer  of 
the  money  produced  by  the  sale  of  the  ship  to  tlie  plaintifl^  Hibbert  and  Co.  Bot 
the  bill  was,  oo  hearing,  dismissed.    3  Bro.  Ch,  Ca$.  571. 
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BoLDERO  and  others  against  Mosse  and  others. 

TWO  of  the  defendants  having  been  arrested  for  423/. 
each,  by  virtue  of  a  latitat  directed  to  the  Chamberlain  of 
the  County  Palatine  of  Lancaster^  a  Judge's  order  was  obtained 
for  staying  proceedings  upon  payment  of  debt  and  costs.  In  the 
bill  offered  for  taxation  the  agent  in  the  country  made  a  charge 
of  four  pounds  paid  to  the  sheriff's  officer  for  the  arrests,  being 
at  the  rate  of  two  pounds  each,  which  the  Master  refused  to  al- 
low, and  struck  off  the  overplus  above  the  usual  charge  made  in 
other  counties,  which  is  in  general  a  guinea. 

Dallas  now  moved  that  the  Master  might  review  his  taxation, 
upon  affidavits  stating  that  the  charge  made  was  such  as  was  di- 
rected by  a  table  of  fees  settled  by  the  justices  of  the  county  in 
sessions  in  the  year  1767|  and  which  had  been  acted  under  ever 
since.  By  that  bailiffs  were  authorised  to  demand  certain  fees  in 
proportion  to  the  sums  for  which  the  arrest  was  made ;  that 
for  debts  from  £00/.  to  500/.  they  were  entitled  to  2/.  for  each 
arrest ;  and  that  the  sum  charged  had  been  actually  paid  out  of 
pocket.  He  said  that  this  table  of  fees  had  been  made  by  the 
sessions,  under  an  idea,  as  was  supposed,  that  they  were  entitled  to 
fix  the  respective  sums  demandable  by  sheriffs'  officers  for  arrests 
by  virtue  of  the  32  Geo.  2.  c.  28.  the  first  section  of  which  enacts 
that  no  greater  sum  shall  be  taken  for  any  arrest  than  is  or  shall  be 
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Justices  in 
sessions  have 
no  anthority  to 
fix  Uie  baiUrs 
fees  for  arrest; 
nor  will  the 
Coart  of  B.  R. 
allow  more 
than  the  nsaal 
fee,  though 
more  was  in 
fact  paid,  in 
compliance 
with  a  table  of 
fees  settled  by 
te  justices  at 
their  qaarter 
sessions,  and 
acted  upon  in 
practice  for 
many  years. 
The  usual  fee, 
allowed  by  the 
Master  is  oo* 
guinea. 
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bylaw  allowed ;  and  by  a  subsequent  clause  (a)  authority  is  given 
to  the  justices  in  sessions  to  regulate  the  charges  for  lodgiug,  diet, 
or  other  expences,  of  a  person  under  arrest :  though  he  allowed 
that  their  superintending  authority  seemed  to  be  confined  to  the 
expences  of  persons  after  they  were  arrested^  and  not  to  the  arr 
rest  itself.  Nor  could  he  find  any  other  sum  to  be  taken  for  ar- 
rests but  that  which  was  fixed  by  the  23  //.  ^i.  €.  10.  which  was 
only  4cl.  However  as  it  was  notorious  that  more  was  in  general 
allowed  even  by  the  Master  in  court,  and  the  parties  had  bona 
Jide  paid  the  sums  in  questioni  conformably  with  the  table  of  fees 
made  at  the  sessions  so  many  years  ago,  he  submitted  that  they 
were  entitled  to  be  reimbursed  in  this  instance,  whatever  regu- 
lation the  Court  might  think  proper  to  make  in  future. 

The  Court  however  denied  the  motion,  saying,  that  the  justices 
in  session  had  no  authority  to  fix  fees  for  this  Court ;  and  Lord 
Kenyan  added,  that  if  bailifis  should  in  future  exact  more  than  the 
usual  sum,  after  this  opinion,  they  might  be  guilty  of  extortion, 
in  taking  more  than  was  allowed  colore  ojficii. 

(a)  Sect  6. 


Friday^ 
Nov,  l3th. 

If  two  persons 
joiotly  engage 
in  a  stock-job- 
bing transac- 
tion, and  incur 
losses,  and  em- 
ploy a  broker 
to  pay  tbe 
differences, 
and  one  of 
them  repay  the 
broker  with 
the  privity  and 
consent  of  the 
other  the 
whole  sum,  he 
may  recover  a 
moiety  from 
that  other  in 
an  action  for 
money  paid  to 
bis  use ;  not- 
withstanding 
the  7  Geo.  2. 
c,  8. 

[2  H.  Bl.  379. 
post  6  voL  405. 
3  B.  &  P.  371. 
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Petrie  and  another,  Executors  of  Page  Keeble, 

against  IIannay,  Baronet. 

IN  the  year  1773  the  testator,  Sadlier,  Petrie,  and  the  defend- 
ant, were  engaged  together  in  stock  speculations  on  their 
joint  account  to  a  considerable  amount,  the  whole  of  which  were 
illegal,  except  a  transfer  of  a  sum  of  10,000/.  Having  incur- 
red several  losses,  on  the  8th  o^  January  1774  they  came  to  a  set- 
tlement with  Partis  their  broker,  who  had  paid  all  the  differen- 
ces. And  on  that  occasion  Keeble  repaid  to  Porlis  the  whole  sum 
which  had  been  so  advanced  by  him,  except  811/.  which  was 
part  of  the  defendant's  share  of  the  losses,  and  for  which  Keeble 
drew  a  bill  on  him  in  favour  of  Portis,  which  the  defendant  ac« 
cepted.  This  bill  not  being  paid  by  the  defendant  when  it  be- 
came due,  Partis  brought  an  action  thereon,  after  Keeblc^s  death, 
against  the  present  plaintiffs  his  executors,  and  recovered  the 
amount,  no  defence  being  set  up  on  account  of  the  illegality  of 
the  tranbaction.  «£.  204  part  of  the  sum  for  which  the  defend 
ant  had  given  his  acceptance,  was  his  share  of  the  loss  arising 
from  the  real  transfer  of  the  10,000/.  The  present  action  was 
brought  to  reimburse  the  plaintiffs  the  sum  recovered  against 
them  by  Partis,  and  the  declaration  wa$  for  money  paid  by  the 
plaintiffs  to  the  defendant's  use  ;   upon  which  tiiey  obtairied  a 
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Verdict  for  the  i^vhole  demand,  at  the  sittings  after  last  Easier 
term  at  Guildhall,  before  Lord  Kenyan,  A  rule  was  obtained  last 
term  to  shew  cause  why  the  verdict  should  not  be  set  aside  in 
toto,  or  at  least  be  reduced  to  the  sum  of  264/. 

Bearcrqft,  Mingay,  and  iZt/«se///now  shewed  cause ;  contend- 
ing that  this  case  did  not  fall  within  the  statute  7  Geo.  2.  c.  8* 
for  preventing  stock-jobbing,  as  this  was  not  an  action  to  recover 
any  money  ''for  the  compounding,  satisfying)  or  making  up, 
"  any  difference  for  the  not  delivering,  transferring,  having,  or 
receiving  any  stock,"    8fc.  **  or  for  the  not  performing  any 
contract  or  agreement  so  stipulated  to  be  performed,"  ^c»  but 
it  was  to  recover  money  which  had  been  paid  to  Porlis  under 
the  authogrity  of  the  defendant,  and  for  which  he  was  answer- 
able, whatever  might  have  been  the  question  as  between  Portis 
and  him.    ^nd  they  relied  upon  the  case  of  Faikney  v.  Reynom 
and  another  (a),  where  to  an  action  of  debt  on  a  bond  the  de- 
fendant pleaded  the  act  of  the  7  Geo.  2.  c.  8.;  that  the  plain- 
tiff and  Richardson  were  jointly  concerned  in  certain  contracts 
contrary  to   that  statute;    that  the  plaintiff  voluntarily   paid 
the  differences ;  and  that  the  bond  was  given  by  the  defendants 
for  securing  to  the  plaint jff  Richardson*8  proportion  of  that  loss ; 
and  on  demurrer  the  Court  were  clearly  of  opinion  that  the  plain- 
tiff was  entitled  to  recover  the  amount  which  he  had  paid  imder 
the  special  authority  of  Richardson,  though  for  an  illegal  pur- 
pose. The  principle  of  that  case  fully  extends  to  the  present ;  and 
indeed  the  plaintiffs  are  one  remove  farther  from  the  illegal  trans^ 
action  ;  for  not  only  the  plaintiffs  were  authorised  by  the  defend^ 
ant  to  pay  this  money  to  Portis,  but  Portis  himself  had  been  au- 
thorised before  by  the  defendant  to  pay  it  to  those  persons  between 
whom  and  the  defendant  the  illegal  contract  was  entered  into.  At 
all  events  the  plaintiffs  are  entitled  to  the  264/.  even  if  they  are 
precluded  from  recovering  the  rest ;  as  that  part  of  the  demand 
stands  perfectly  clear  from  any  objection  arising  under  the  act. 

Erskine  and  Wood,  in  support  of  the  rule,  insisted  that  the 
whole  transaction  was  illegal,  and  came  within  the  spirit  of  the 
7  Geo.  2. ;  and  that  even  the  264/.  making  a  part  of  the  illegal 
transaction,  was  so  involved  therein,  that  it  could  not  be  distin- 
guished from  the  rest,  so  as  to  form  a  separate  consideration,  but 
was  part  of  the  colour  used  in  carrying  on  the  general  scheme  of 

(a)  4  Burr.  2069.  It  was  stated  by  the  counsel  that,  on  examing  the  record 
In  that  caae,  it  appeared  that  Richardsim  was  the  other  defendant. 

E  e  2  speculation. 
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1789.        speculation.     It  is  to  be  observed  that  Petrie,  Keeble,  and  HaH» 

nay,  were  partners  in  this  illegal  transaction  ;  they  were  all  par^ 

offttinst  ticipes  criminis ;  and  it  hait  been  frequently  determined,  that  one 
Hannay.  partner  cannot  call  upon  another  for  his  contribution  to  a  loss 
arising  out  of  a  matter  prohibited  by  law  ;  for  though  the  act  of 
parliament  does  not  say  in  direct  terms  that  the  security  shall  be 
void ;  yet  when  the  consideration  of  the  security  is  inquired  into, 
if  it  appear  to  have  been  given  in  opposition  to  the  spirit  of  the 
act|  the  Court  is  bound  to  declare  it  void.  Otherwise  if  a  party 
could  recover  in  this  circuitous  manner,  by  paying  the  whole  of 
the  sum  in  the  first  instance,  the  statute  would  be  altogether  de« 
feated.  Soppose  A.  and  B.  in  partnership  contract  for  smuggled 
goods,  and  A.  pays  the  whole,  and  B.  gives  him  his  note  for  his 
proportion,  it  was  never  pretended  that  A,  could  recover  on  sucli 
note  from  B.  So  here,  if  Keeble  had  brought  the  action  on  the 
bill  of  exchange  against  the  defendant,  it  would  have  been  ^ 
good  plea  for  the  latter,  that  he  and  the  plaintiff  had  beeo  part- 
ners in  a  stock-jobbing  transaction,  in  which  a  loss  had  hap« 
pened,  and  that  the  bill  was  given  fur  the  defendant's  propor- 
tion of  that  loss;  and  whatever  would  have  been  a  good  plea  in 
such  an  action  is  an  ample  defence  now.  As  to  the  case  of 
Faiknej/  v.  Reynous,  it  is  very  distinguishable  from  the  present : 
that  came  on  upon  demurrer ;  and  as  the  Court  could  not  look 
at  any  thing  out  of  the  record,  and  sufficient  was  not  stated  in  the 
plea  to  shew  the  illegality  of  the  transaction,  this  question  did 
not  fairly  arise.  The  plea  in  that  case  did  not  state  that  there 
had  been  a  previous  co-partnership  between  the  plaintiff  and  the 
defendants  to  share  in  the  profit  and  loss  of  the  illegal  trans- 
action; the  defendant  Rej/nous  wsls  a  mere  stranger :  But  this 
is  a  security  given  by  the  defendant  to  the  very  person  with 
whom  he  had  contracted  in  violation  of  the  laws  of  his  coun- 
try. From  the  whole  of  that  case  it  appears  that  the  decision 
turned  on  the  insufficiency  of  the  plea,  rather  than  on  the 
legality  of  the  transaction :  and  sufficient  appears  to  shew 
that  the  Court  would  have  extended  the  statute  to  a  case  like 
the  present,  if  it  had  been  so  stated  on  the  record.  It  is  further 
to  be  observed  that  at  the  time  when  this  bill  was  accepted  by 
the  defendants,  no  money  had  been  paid  by  Keeble  for  this  ex- 
press sum  to  Portis ;  and  it  was  no  more  than  a  mean  of  the 
defendant's  paying  Portis,  in  whose  favour  it  was  drawn,  that 
sum,  on  account  of  the  very  differences  prohibited  to  be  reco* 
vered  by  the  act.    If  so,  no  subsequent  transaction  to  which 

the 
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llie  defendant  was  not  a  party,  can  vary  the  case  as  to  him.  With        1789. 

regard  to  the'  sum  of  264/.  that  is  so   involved  in  the  illegal         

transaction,  that  it  cannot  be  separated  from  it:  it  was  a  mere        agaimt 
temporary  expedient,    auxiliary  to   the   general  stock-jobbing      Hannat. 
scheme. 

Lord  Kenyon;  C.  J. — As  to  the  last  point  made  in  the 
argument,  relative  to  the  264/.,  1  have  no  doubt  whatever.     It 
appeared  to  be  a  fair  transaction  ;  the  stock  was  actually  pur*    ' 
chased,  and  the  transfer  of  it  was  made  :  none  of  the  provisions  * 

of  the  act  were  thereby  infringed ;  and  it  is  too  much  to  say 
that,  because  it  was  accompanied  by  other  transactions  at  ihe  ^ 
same  time,  which  were  invalid,  this  shall  not  be  binding.  But,  on  , 
the  principal  question,  I  have  not  formed  so  decisive  an  opinion 
but  that  I  may  be  open  to  conviction  hereafter :  at  present  I  can 
only  say  that  I  have  not  heard  any  argument  to  convince  me 
that  the  plaintiffs  demand  can  be  enforced.  The  great  diffi-*  ^ 
culty  is  to  distinguish  this  case  from  that  of  Faikney  v.  Reynous; 
but  that  does  not  at  present  appear  to  me  to  conclude  this 
question.  That  was  an  action  on  a  bond ;  and  the  whole  ar« 
gument  at  the  bar,  and  the  decision  of  the  Court,  proceeded  on 
the  ground  that  they  could  not  take  into  consideration  matter 
which  was  not  properly  introduced '  by  the  plea.  And  they 
thought,  that  as  nothing  illegal,  as  between  those  parties,  was 
disclosed  on  the  record,  the  payment  of  the  money  could  not 
be  resisted.  But  this  is  not  tl>e  case  of  a  bond.  And  if  we 
consider  this  case  d  priori  on  the  ground  of  policy,  and  recollect 
the  infiuile  mischiefs  brought  on  individuals  by  means  of 
stock-jobbing,  which  this  act  was  intended  to  prevent,  it  is 
very  much  to  be  wished  that  the  remedies  offered  by  the  Legis- 
lature should  extend  to  the  whole  mischief.  Now  I  do  not 
see  how  that  cau  be  done  so  effectually  as  by  saying  that  no 
person,  who  is  concerned  in  such  a  transaction,  shall  recover  any 
demand  arising  out  of  it  in  a  Court  of  Law.  The  first  action, 
which  was  brought  against  these  plaintiffs,  was  on  a  bill  of 
exchange,  which  had  been  accepted  by  the  defendant  on 
account  of  the  losses :  Now  it  is  clear  that  that  action  did  not 
merge  the  original  demand,  and  the  whole  transaction  may 
still  be  brought  before  the  Court.  And  if  it  appear  to  the 
Court  that  a  bill  of  exchange  is  given  without  any  consideration, 
it  is  nudum  pactum  ex  quo  non  oritur  actio ;  or  if  for  an  illegal 
consideration,  the  whole  matter  may  be  examined.  But  in  the 
case  of  a  bond,  the  consideration  cannot  always  bo  gone  into ; 

£  e  3  t^n 
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1789.        as  in  the  instance  of  a  voluntary  bond.    In  this  casfB  the  testator 
■■  and  the  defendant  were  partners  in  an  illegal  transaction^  in 

^^^t  which  Portis  the  broker  acted  as  agent,  knowing  it  to  be 
Hannay.  contrary  to  law,  since  every  man  is  bound  to  take  notice  of 
public  laws.  Now  it  is  a  rule  that  those,  who  come  into  a  court 
of  justice  to  seek  redress,  must  come  with  clean  hands,  and 
must  disclose  a  transaction  warranted  by  law.  And  I  cannot 
distinguish  this  case  from  that  of  smuggling,  put  at  the  bar, 
*  where,  if  one  of  two  partners  advance  money  in  a  smuggling 

transaction,  he  cannot  recover  his  proportion  of  it  against  his 
partner,  because  the  transaction  is  prohibited ;  and  yet  smug- 
gling is  not  malum  in  se^  as  contradistinguished  from  malum 
prohibitum^  If  this  transaction  had  been  disclosed  in  the 
former  action,  Portis  could  not  have  recovered:  Now  sup- 
posing the  bill  of  exchange  puts  the  plaintiffs  in  his  situation, 
they  are  not  assisted  by  it ;  or  considering  them,  on  the  other 
hand,  standing  in  their  own  situation,  unconnected  with  Portis, 
they  then  appear  as  partners  in  a  matter  prohibited  by  the  lawa 
of  the  country,  and  cannot  therefore  have  recourse  to  those 
laws  to  enforce  their  contract.  But  at  present  1  speak  with 
great  diffidence ;  and  1  shall  be  glad  to  correct  this  opinion,  if 
on  reconsideration  1  find  1  am  mistaken.  I  wish  however  to 
have  it  understood  that  1  do  not  mean  to  disturb  the  case  of 
Faikney  v.  Rej/nous ;  there  the  Court  did  not  think  themselves 
warranted  in  saying  that  sufficient  was  disclosed  on  the  record 
to  bring  the  case  within  the  statute  :  but  here  the  whole  trans- 
action may  be  inquired  into,  which  on  examination,  b  I  think 
prohibited  by  that  act. 

AsHHURST,  J — Whatever  my  opiqion  might  have  been, 
if  this  had  been  res  integra,  I  think  that  this  case  must  be  go- 
verned bj  that  of  Faikney  v.  Rej/nous.  And  if  we  were  to  de- 
termine that  the  plaintiffs  are  not  entitled  to  recover  in  thb 
action,  we  must  overturn  the  authority  of  that  case.  The 
Court  did  not  proceed  in  that  case  on  the  ground  that  it  was 
an  action  on  the  bond,  and  that  the  defendants  were  not  at 
liberty  to  go  into  the  consideration  of  it;  for  they  permitted  a 
discussion  of  the  facts  stated  in  the  plea,  and  they  argued  from 
them :  but  they  said,  that  even  admitting  them  to  be  true,  still 
it  was  no  defence  to  the  action ;  and  Lord  Mansfield  and  the 
whole  Court  proceeded  on  the  ground,  that  as  it  was  not  malum 
in  se,  but  only  malum  prohibitum  ;  and  as  the  plaintiff  was  not 
concerned  in  the  use  which  the  other  made  of  the  money,  it 

was 
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was  a  fair  and  honest  transaction  as  between  those  parties.  Now        1789. 

as  the  Court  in  that  case  entered  into  the  merits  disclosed  by        

the  plea,  I  see  no  difference  between  that  case  and  the  present.  tJiaSut 
And  here  one  of  the  parties  (the  testator),  engaged  in  the  trans-  Haniiay. 
action,  paid  money  to  the  use  of  the  defendant,  which  was  done 
by  paying  a  bill,  which  had  been  drawn  by  the  former,  and  ac- 
cepted, tiiough  not  paid,  by  the  latter:  Now  that  acceptance 
was  an  admission  on  bis  part  that  the  other  acted  with  his  consent 
and  privity.  It  is  the  same  as  if  the  testator  had  originally  paid 
this  money  to  the  defendant's  use,  with  his  privity  and  at  his  re- 
quest. And  if  he  had  made  such  a  payment,  it  being  only  malum 
prohibitum,  and  not malumin  se,  and  the  defendant  being  bound 
in  honour  and  conscience  to  repay  him,  I  think  the  plaintiffs 
would  have  been  entitled  to  recover. 

BcLLER,  J. — With  respect  to  the  sum  of  264/.  that  point  is 
too  clear  to  admit  of  any  doubt.  But  in  order  to  consider  the 
great  question  in  the  case,  whether  the  plaintiffs  are  entitled  to 
recover  the  large  sum  under  the  circumstances  which  are  dis- 
closed, it  is  necessary  to  trace  this  transaction  tu  its  origin.  For 
it  very  much  depends  on  the  light  in  which  this  question  must 
have  been  considered,  if  Portis  had  been  the  plaintiff.  Although 
much  evidence  was  given  at  the  trial  of  the  different  transactiotis 
between  these  parties  as  far  back  as  the  year  1773,  I  think  8uf« 
ficient  is  stated  to  warrant  the  Court  in  drawing  (his  inference, 
that  the  defendant  consented  and  requested  Portis  to  pay  the  dif- 
ferences in  the  stocks.  And  here  I  agree,  that,  in  the  case  of  an 
illi  gal  transaction,  if  one  person  pay  money  for  another  without 
an  express  authority,  he  cannot  recover  it  back.  For  there  is  a 
wide  difference  between  the  cases  of  partners  engaged  in  legal  and  ^ 
illegal  contracts.  In  the  former,  if  one  of  the  partners  pay  the 
whole  of  a  partnership  debt  without  any  express  promise  from 
the  other,  the  law  gives  him  a  right  to  recover  it  back  in  an 
action  for  money  paid  to  the  use  of  that  other  partner ;  and  it 
proceeds  on  this  ground,  that  both  are  liable  to  pay.  But' in  the 
case  of  illegal  contracts,  as  they  are  not  bound  to  pay,  one  of 
them  cannot  acquire  a  right  of  action  against  the  other  by  pay* 
ing  the  whole  without  his  consent ;  in  such  cases  it  is  necessary 
to  have  the  consent  and  direction  of  that  other.  The  question 
therefore  here  is,  whether  the  Court  cannot  infer  from  the  evi- 
dence that  the  money  was  paid  with  the  knowledge,  consent^ 
and  authority  of  the  defendant ;  and  I  am  of  opinion  that  the 
Court  are  bound  to  draw  that  conclusion.    It  appears  that  the 
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1789*        defendant  was  apprised  of  these  transactions  from  time  to  time; 

and  when  the  accounts  were  settled  he  made  no  objection,  but 

tigttinu        agreed  to  pay  his  proportion  of  the  loss,  and  accepted  a  bill  drawn 
Hann AT.      on  him  by  Keeble  in  favour  of  Portis.    How  then  would  the  case 
have  stood,  if  PortU  had  been  the  plaintiff?    And  here  I  agree 
with  my  brother  Ashhurst^  that,  as  Porlis  paid  the  monej  with 
the  consent  of  the  defendant,  he  would  be  entitled  to.  recover  it 
back  again^  unless  the  determination  of  Faikney  v.  Reynous  be 
not  law.      Some  light  may  perhaps-  be  thrown  on  that  case, 
from  considering  the  time  when  it  was  argued  :  It  came  before 
the  Court  in  £•  7  Geo>  3.  just  at  the  time  when  the  question  in 
pleading,  whether  a  defendant  could  aver  any  thing  dehors  the 
condition  of  the  bond,  had  undergone  much  discussion  in  fVest- 
minster  Hail.     The  case  of  Downing  v.  Chapman  had  been  then 
argued  in  the  Court  of  Common  Pleas;  but  I  do  not  know  whe- 
ther it  had  been  decided  (a) :  I  rather  think  it  was  then  under 
consideration ;  for,  if  it  had  been  determined,  propably  some 
notice  would  have  been  taken  of  it  in  the  case  of  Faikney  v. 
Reynous*    But  in  later  times  it  has  been  considered,  and  is  now 
fully  settled,  that  matter  dehors  the  bond  may  be  pleaded.   And 
it  would  be  highly  inconvenient  if  it  were  otherwise ;  for  no 
person  who  is  engaging  in  an  illegal  transaction  would  be  so 
absurd  as  to  state  the  illegality  of  it  on  the  bond  itself.     It  is 
observable  that,  in  arguing  Faikney  v.  Reynous,  Wallace  relied 
on  the  point  that  the  party  could  not  aver  any  thing  dehors  the 
bond;  to  support  which  he  cited  a  passage ^from  Noj/  72:  but 
that  book  has  always  been  considered  as  a  bad  authority.     But 
Lord  Mansfield  was  silent  on  the  question  of  pleading;  perhaps 
because  the  other  case  was  then  depending  in  the  Common  Pleas  ; 
and  he  gave  his  opinion  on  the  general  ground,  that  if  one  per- 
son apply  to  another  to  pay  his  debt  (whether  contracted  on  the 
score  of  usury,  or  for  any  other  purpose,  it  makes  no  difference) 
he  is  entitled  to  recover  it  back  again.     And  he  did  not  seem  to 
consider  that  there  was  any  distinction,  whether  the  debt  arose 
on  a  bond  or  other  security.     The  three  other  Judges  also  con- 
Guned ;  and  said  *'  that  it  remained  a  good  bond  on  the  face  of 
**  it,  till  the  obligor  shewed  that  it  was  bad."    So  that  the  con* 
elusion  drawn  by  them  is  that  the  transaction,  as  disclosed  by  the 
plea,  did  not  make  it  illegal  as  between  those  parties.     Therefore 
I  think  that  this  case  is  governed  by  that  of  Faikney  v.  Reynous^ 

(a)  Jadgment  was  given  in  the  Court  of  Common  Pleas  in  Mich.  6  Qeo,  S.   Bot 
«  writ  of  error  on  the  jadgment  was  depeiiding  in  £,  7  G,  9t  ViU  %  WiU.  547. 

Gbose^ 
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Grose,  J. — I  agree  clearly,  as  to  the  smaller  sum,^  that  the 
plaintiffs  are  entitled  to  recover.  As  to  the  other  point,  I  have  had 
some  difficulty  in  forming  my  opinion.  On  the  part  of  the  de- 
fendant, there  is  neither  honour  or  honesty  in  the  defence ;  and 
the  plaintiffs  ought  to  recover  as  much  as  the  law  can  give  them, 
without  interfering  with  one  of  the  most  politic  and  beneficial 
statutes  that  was  ever  passed.  But  if  we  see  clearly  that  the 
plaintiffs  are  so  involved  in  the  illegal  transaction,  that  it  was  in* 
tended  that  the  statute  should  extend  to  them,  they  cannot  recover; 
However  it  is  to  be  considered  that  this  action  is  not  founded  on 
a  promise  arising  by  implication  of  law  out  of  the  illegal  transac- 
tion, but  from  an  express  one  made  subsequently,  and  which  the 
defendant  was  under  no  necessity  of  making:  And  I  agree  in  the 
distinction  which  my  brother  Bullet  has  made  between  promises 
founded  on  illegal  and  legal  contracts.  And  although  I  have 
entertained  doubts  on  this  question,  I  cannot  distinguish  this  case 
from  that  of  Faikneif  v.  Reynous;  upon  which  I  give  my  judgment* 

Rule  discharged  (a). 

(a)  Vid*  Steers  ▼.  LMhUy,  post,  6  voL  61.  [2  U  &  P.  S71,] 
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fendant  craved  oyer  of  the  condition,  which  (after  reciting  ^' ^*  *•  '^^' 
an  agreement  made  in  June  1769  between  C.  Phillips  and  the  to  securities  ob 
plaintiff's  father  for  the  purchase  of  an  estate  at  St.  Christopher\  J^j  IJe'^So^ 
by  the  former  of  the  latter,  for  1800/. ;  and  that  it  was  agreed,  nies.    yl.  con- 
at  the  making  of  that  contract  f  and  it  was  part  of  the  terms  thereof ,  ^fj^the  sale 
that   1400/.  part  of  it  should  remain  secured  by  a  joint  bond  of  an  estate  is 
of  C.  Phillips,  and  another  person,  to  be  in  that  behalf  ap-  /„|||^  ^^  n 
pointed,  and  who  was  resident  in  England;  in  consequence  of  wisagreeed 
which  he,  together  with  H.  Holt,  became  bound  to  the  plain-  the  purchase 

tiff's  father  for  the  1400/.  with  interest  at  6/.  per  cent.;  and  money  should 

,  I       •    1     ,  ,  .        I  11  remain  secured 

also  recitmg  that  it  had  been  smce  proposed  and  agreed  between  by  the  bond  of 

C.  Phillips  and  the  plaintiff  that  the  former  bond  should  be  can-  ^ktb*  ^d  *°* 
celled,  and  a  new  bond  given  for  the  1400/.  with  interest  at  6/.  afterwards 
per  cent,  agreeable  to  the  interest  of  the  original  contract)  was  ^uiw  txccn- 
that,  on  payment  of  1400/.  by  Phillips  or  the  defendant,  with  tedinEi^toid 
interest  at  6/.  per  cent.  S^c.  the  bond  should  be  void ;  and  then  riie^i!^^6?*' 
pleaded;  Ist.  non  estfactum',  2dly,  that  after  the  29th  September  (»«•  cent. 

same  maimer  as  the  former  one),  which  was  held  to  be  usorious. 

1714, 
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1789*        17l4y  and  after  the  death  of  the  plaintiflTs  father^  and  before  tbe 
'  making  of  this  bond  it  was  corruptly^  and  against  the  form  of 

ti^ainft  ^^^  Statute,  agreed  between  the  plaintiff  and  Phillips  that  the 
^PAK.  bond  so  entered  into  by  Phillips  and  Holt  should  be  cancelled, 
and  that  the  plaintiff  should  forbear  and  give  further  time  of 
payment  of  the  sum  of  1400/.  until  the  25th  June  1788,  and 
should  for  such  his  forbearance  be  paid  interest  on  the  1400/. 
in  the  mean  time,  after  the  rate  of  f)/.  for  every  100/.  by  the 
year;  and  that  for  securing  the  payment  as  well  of  the  1400/. 
as  the  interest,  S^c»  this  bond  was  given :  with  an  averment  that 
the  former  bond  was  given  up  to  be  cancelled :  By  means,  ^c. 
,  the  present  bond  was  void. 

Replication  that  the  bond  was  given  for  a  true  and  just  debt 
from  Phillips  to  the  plaintiff;  traversing  that  it  was  corruptly 
agreed,  8^c,  as  alleged  in  the  plea;  with  a  conclusion  to  the 
country  (a). 

At  the  trial  at  the  last  sittings,  Lord  Kenyon  nonsuited  tbe 
plaintiff,  on  the  ground  of  usury ;  to  set  aside  which  nonsuit  a 
motion  was  made  early  in  this  term. 

Erskine  and  Marryat  were  now  to  have  shewn  cause  against 
it !  but  Bearer  oft  and  Burroughs  contra,  were  desired  to  begin. 
And  they  contended,  first,  that  this  was  not  usury.  For  though 
the  bond  was  executed  in  England,  it  arose  out  of  a  contract  for 
the  purchase  of  a  West  India  estate,  and  was  therefore  protected 
by  the  stat.  14  Geo.  S.  c.  79 ;  which,  after  reciting  that  doubts  had 
arisen  whether  mortgages,  or  other  securities,  on  estates  in  Ireland 
or  the  West  Indies,  securing  more  than  5l.  per  cent,  interest,  and 
executed  in  England,  were  valid  or  not,  enacts  that  all  mortgages 
and  securities  executed  here,  of  or  concerning  any  lands,  &c.  in 
Ireland  or  the  West  Indies,  shall  be  valid ;  provided  a  greater 
interest  than  is  allowed  in  those  respective  places  be  not  se- 
cured. Before  this  statute  it  is  a  question  whether  a  bond 
executed  here  for  a  debt  contracted  in  Ireland  did  not  carry 
Irish  interest.  For  though  in  Lord  Ranelagh  v.  Champante,  as 
reported  in  2  f^ern.  395.  the  reverse  of  that  appears  to  have 
been  determined,  yet  there  is  a  quaere  made  of  this  report  in 
1  Eg.  Cas»  Ab.  289*  pL  2.  where  it  is  said  to  have  been  held  in 
that  very  case  that  the  bond  should  carry  Irish  interest.  In  this 
case  it  is  expressly  stated  in  the  condition  of  the  bond  that  it  was 
part  of  the  terms  of  the  contract  of  sale  that  part  of  the  purchase 
money  should  remain  secured  by  bond ;  the  first  bond  therefore 
vras  legal ;  and  the  second,  which  was  given  in  consequence  of 

(a)  Vid,  2  vol.  439. 

the 
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tiie  former,    must  have  relation  to  that  origin.      If  the  con-        1789* 
tract  be  not  usurious  in  the  beginning,  nothing  ex  post  facto        "^ 
shall  make  it  80.    I  Bulst,  17.    Neither  can  this  be  called  usury        ogaiMd 
%vithin  the  general  statutes  of  usury ;  for  they  relate  only  to        Spak, 
loans  of  money ;  but  here  was  no  loan  at  all.   In  Yeoman  v.  Bar- 
stow  {a),  the  declaration  stated  that  the  plaiutifF  was  possessed 
of  several  pieces  of  hammered  money,  to  the  amount  of  300/. 
and  in  consideration  that  he,  at  the  defendant's  request,  would 
pay  the  said  money  to  the  defendant,  the  defendant  then  and 
there  promised  to  pay  to  the  plaintiff  300/.  in  new-milled  stWer 
English  money,  together  with  4/.  105.  of  the  same  money  for 
interest,  for  each  100/.  at  the  end  of  eight  months,  S^c.    After 
non  assumpsit  pleaded,    and   verdict   found  for  the  plaintiff, 
judgment  was  entered  for  him  after  great  consultation.     And 
Powell,  J.  said,  that  as  the  consideration  of  the  promise  was 
fjuodquarens  solveret pradicto  defendenti  SOO/.,  there  was  no  loan, 
without  which  there  could  be  no  usury,     iiut  secondly,  at  all 
events  it  should  have  been  left  to  the  consideration  of  the  jury 
qui  animo  this  bond  was  given ;  whether  as  a  real  bona  fide  Xx^sm^ 
action,  or  only  a  colour  for  usuiy. 

Lord  Ken  YON,  C.  J. — ^The  question  is  whether  a  bond  given 
by  one  person  to  another,  both  resident  in  this  country,  is  valid, 
though  it  reserve  a  greater  interest  than  is  allowed  by  the  laws 
of  this  country.  The  statute  14  Geo.  3.  c.  79.  (which  it  has 
been  argued  protects  this  case)  is  an  enabling  act,  extending 
to  particular  cases  therein  mentioned ;  and  does  not  reach  any 
others.  Now  it  enacts  that  mortgages  and  other  securities  re- 
specting lands  in  Ireland  and  i\\e.West  Indies,  reserving  interest 
allowed  in  those  countries,  shall  be  valid,  though  executed  in 
England :  but  it  does  not  extend  to  personal  contracts.  And  if 
the  present  attempt  were  to  succeed,  it  would  sap  the  foundation 
of  the  statutes  of  usury. 

The  three  other  Judges  concurring, 

Rule  discharged. 

(a)  1  Lutw.  271. 
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The  King  against  Withers. 


On  the  trial  of  npHE  defendant  being  brought  up  to  receive  the  ludgmenC 
an  indictment       I         t    t     r^  r,ir^x.^  i?- 

for  a  libel,  the  -*"  <>*  the  Court,  l-.ord  Kenyon  C  J.,  before  iRrhom  toe  in- 
only  questions  dictment  was  tried,  reported  that  the  defendant  had  been  in- 
■or  thp  const-       ,.  ,  . 

deration  of  the  dieted  for  writing  and  publishing  a  libel  on  Mrs.  Fitzherbert ; 

iact  ofpublLh-  ""^  '***^  ^"  *^  ^"^'  ^^  ^^^  ^^^^^^  ^^  ^^^  J"""?  (^)  *«^  ^^^^^ 
ingandthe  were 

truth  of  the 

naiuenidM.  Whether  the  subject  matter  be  or  be  not  a  libel  is  a  question  of  law,  for  the  conside* 
ration  of  the  Coort.  When  a  defendant  is  bron^t  up  for  judgment,  his  acts  subsequent  to  the 
trial  may  be  considered,  either  by  way  of  aggravating  or  mitigating  the  pimishment,  even  though 
they  be  separate  and  distinct  offences,  for  which  he  may  be  afterwards  punished.  But  in  aucb 
eases  the  Court  will  take  care  not  to  inflict  a  greater  punishment  than  the  principal  charge 
itstlf  will  warrant. 

(a)  The  King  agaiust  the  Dean  of  St.  AsayK 

The  defendant  was  indicted  for  a  libel,  and  tried  before  Mr.  Justice  BuUer  at 
Shrewsbury  on  th<$  6th  of  August  1784;  when  the  Judge  in  summing  up,  told  the 
jury  that  there  were  only  two  questions  for  their  consideration,  namely,  the  fact 
of  the  publication  and  the  truth  of  the  tirnu^Rdos.  And  the  jury  found  the  de- 
fendant guilty  of  publishing,  but  whether  a  libel  or  not  they  did  not  find. 

A  motion  was  made  by  Erskine  in  the  Michaelmas  term  following  for  a  new 
trial ;  after  the  question  had  been  argued  at  the  bar,  the  Court  took  till  the  next 
day  to  consider,  when  they  unanimously  agreed  to  discharge  tlie  rule ;  though 
Mr.  Justice  WiUes  was  of  opinion  that  the  jury  had  the  righk  as  well  as  the 
pottfTf  to  judge  of  the  question  whether  libel  or  no  libel.  The  following  is  JLord 
MansfieltCs  opinion  in  giving  judgment ; 

This  motion  to  set  aside  the  verdict,  and  to  grant  a  new  trial  for  the  misdirec- 
tion of  the  Judge,  supposes  that,  upon  the  verdict,  either  as  a  general  or  as  mi* 
nutes  of  a  special  one,  to  be  reduced  into  form,  judgment  may  be  given ;  for  if 
the  verdict  were  defective,  and  omitted  finding  any  tiling  within  the  province  of 
«  the  jury  to  find,  no  judgment  could  be  given,  and  there  must  hetLveiuredenovOp 
edDsequently  this  motion  would  be  improper. 

Four  objections  have  been  made  to  the  direction  of  the  Judge.  The  first,  pecu- 
liar to  this  case,  and  therefore  I  begin  witli  it,  that  he  did  not  leave  the  evidence  of 
a  lawful  excuse  or  justification  to  the  jury  as  a  ground  for  acquitting  the  defend- 
ant. Circumstances  merely  of  alleviation  or  agi;ravation  are  irrelevant  upon  the 
trial ;  they  are  immaterial  to  the  verdict  c  and  they  may  be  made  use  of  when 
judgment  is  given,  to  increase  or  lessen  the  punishment  Circumstances  which 
amount  to  a  lawful  excuse,  or  justification,  are  proper  upon  the  trial,  and  can  only 
be  used  then.  Upon  every  such  defence,  tliere  arise  two  questions ;  one  of  law^ 
the  other  of  fact ;  the  first  to  be  decided  by  tlie  Court,  the  second  by  the  jury. 
Whether  the  fact  alleged,  supposing  it  be  true,  be  a  legal  excuse  is  a  question  of 
law ;  whether  the  allegation  be  true,  is  a  question  of  fact ;  and  according  to  this 
distinction  the  Judge  ought  to  direct;  and  the  jury  ought  to  follow  the  direc- 
tion ;  though  by  means  of  a  general  verdict,  they  are  intrusted  with  the  power 
of  confounding  the  law  and  the  fact,  and  follow  the  prejudices  of  their  affee- 
tions  or  passions. 

The  circumstance  urged  in  defence  are,  the  letter  of  the  S4th  of  Jim«ary  to  Mr. 
Edwards,  and  the  advertisement,  and  what  is  said  by  Mr.  Jones  of  the  conversa- 
tion with  the  defendant  on  the  7th  of  January.  Upon  this  part  of  the  case  we 
most  suppose  the  paper  seditious  or  criminal ;  then  the  defisndaut,  knowing  ii 
had  been  strongly  objected  to,  published  it  with  an  advertisement,  avowing  and  jus. 
tifying  the  doctrine.  The  next  circumstance  is  from  the  evidence  ofEdwai'd  J&nes, 
that  the  defendant  knew  the  paper  was  objected  to,  as  having  a  seditions  ten-    ' 

dencT 
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were  two  questions  for  their  consideration ;  first,  whether  the  1789* 
defendant  was  guilty  of  publishing  the  pamphlet ;  and  secondly, 

whether  agauui 


dency,  and  might  do  mischief,  if  translated  into  fVelch^^ud  therefore  that  design 
"was  laid  aside ;  this  he  knew  on  tlie  7tb  of  January ,  and  sent  it  to  be  printed  on  the 
24th :  and  it  was  read  at  a  county  meeting  with  a  rope  about  his  neck  (as  he  said,) 
and  that  it  was  not  to  bad.  We  are  all  clearly  of  opinion  that  if  the  writing  be  cri- 
niinal,  these  circumstances  arc  aggravation,  and  onght  not  to  have  been  lefV  aa 
any  excuse.  What  was  meant  by  saying  the  affidavit  should  have  been  set  out  in 
the  indictment.  I  do  not  comprehend ;  much  less  that  blasphemy  may  be  charged 
in  the  Scripture,  by  stating  half  the  sentence.  If  any  part  of  the  context  qualify 
what  is  set  forth,  it  may  be  given  in  evidence  (*).  Every  circumstance  wliidi 
tends  prove  the  meaning  is  every  day  given  in  evidence;  and  the  jury  are  the 
judges,  and  must  find  the  meaning. 

Tlie  second  objection  is  that  the  Judge  did  not  give  his  own  opinion,  whether 
the  writing  was  a  libel,  or  seditious,  or  criminal. 

The  third  was,  that  the  Judge  told  the  jury  they  onght  to  leave  that  question 
upon  the  record  to  the  Conrt,  if  they  had  no  doubt  of  the  meaning  and  publication. 

And  the  fourth,  that  he  did  not  leave  the  defendant's  intent  to  the  jury. 

The  answer  to  these  objections  is,  that  by  the  Constitution  thejury  ought  not 
to  decide  the  question  oflaw  whether  such  a  writing,  of  such  a  meaning,  published 
without  a  lawful  excuse  be  criminal :  and  that  they  cannot  decide  it  against  the  de- 
fendant, because  aftera  verdict  it  remains  open  upon  the  record:  therefore  itis  the 
duty  of  the  Judge  to  advise  thejury  to  separate  the  question  of  fact  from  the  quet* 
tion  oflaw ;  and  as  they  ought  not  to  decide  the  law,  and  the  question  remains  en- 
tire for  the  Court,  he  is  not  called  npon  to  tell  them  his  own  opinion.  It  is  almost 
peculiar  to  the  form  of  a  prosecution  for  a  libel  thaft  the  question  oflaw  remains  en. 
tirely  open  for  the  Court  upon  the  record,  and  that  thejury  cannot  decide  it  against 
the  defendant :  so  that  a  general  verdict,  that  the  defendant  is  guilty,  is  equi^dent 
to  a  special  verdict  in  other  cases.  It  finds  all  which  belongs  to  the  jury  to  find, 
and  finds  nothing  as  to  the  question  oflaw.  Therefore  when  the  jnry  are  satisfied 
•f  every  fact  within  their  province  to  find,  they  have  been  advised  to  find  the  de- 
fendant guilty,  and  m  that  shape  to  take  the  opinion  of  the  Court  upon  the  law  • 
and  no  case  has  been  cited  of  a  special  verdict,  in  a  prosecution  for  a  libel,  leaving 
the  question  oflaw  upon  the  record  to  the  Court ;  though  to  be  sure  it  might  be 
left  in  that  form :  but  the  other  is  more  simple  and  better.  A  criminal  intent  from 
doing  a  thing  in  itself  criminal  without  a  lawful  excuse  is  an  inference  of  law. 
Where  an  innocent  act  is  made  criminal,  when  done  with  a  particular  intent,  there 
the  intent  is  the  material  fact  to  constitute  the  crime.  The  subject-matter  of  these 
three  objections  has  arisen  npon  every  trial  for  a  libel  since  the  Revolution,  now 
near  1 00  years  ago.  In  every  reign  there  have  been  many  such  trials  both  of  a  pri- 
vateand  public  nature.  In  every  reign  there  have  beenseveral  defended  witli  all  the 
acrimony  of  party  animosity,  and  a  spirit  ready  to  contest  every  point,  and  to  ad- 
mit nothing.  But  during  all  this  time,  as  far  as  it  can  be  traced,  one  may  venture  to 
say,  that  the  direction  of  every  Judge  has  been  consonant  to  the  doctrine  of  Mr.  J. 
ISuUer ;  and  no  counsel  has  complained  of  it  by  an  application  to  the  Court.  Coun- 
sel for  the  Crown  to  remove  the  prejudices  of  the  jury,  and  to  satisfy  the  bye-stand- 
ers,  have  expatiated  upon  the  enormity  of  the  libel  Judges  with  the  same  view 
have  sometimes  done  the  same  thing :  both  have  done  it  wisely  with  another  view, 
to  obviate  the  captivating  harangues  of  defendant's  counsel  to  the  jury,  that 
they  can  and  ought  to  find  that  in  law  the  paper  u  no  libel.  But  the  formal  direc- 
tion of  every  Judge,  under  which  every  lawyer  has  so  far  acquiesced  as  not  to  com- 
plain of  it  to  the  Court,  seems  to  me  ever  since  the  Revolution,  tobave  been  agree, 
able  to  the  direction  given  in  this  case.  It  is  difficult  to  cite  cases ;  the  trials  are  not 
f  rinttd ;  unless  a  question  arises,  notes  are  not  taken :  no  body  takes  a  note  of  a 

(•)  Vid.  B.  V.  Bear,  Mk.  417.  direction 
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TlieKiNG 

9guin8t 
Withers* 


^vhetfaer  the  innuendos  were  true;  and  that  the  jury  had  found 
the  defendant  guilty. 

Erskine, 

direction  of  course  not  disputed.  We  most,  as  in  all  cases  of  tradition,  trace  back- 
wards and  presume  from  the  nsage,  which  is  feraembered,  that  the  preceding  usage 
was  the  same.  The  Craftsman  was  a  celebrated  party  paper  (*),  written  in  oppo- 
sition to  the  ministry  of  Sir  Robert  fVtlpoU  by  many  man  of  high  rank  and  great 
abilities ;  tlie  whole  party  espoused  it.    It  was  thought  proper  to  prosecnie  the 
famous  Hague  Letter ;  I  was  at  tlie  trial ;  it  happcot  to  be  printed  in  the  9th  vol. 
of  5/.  TV.  355.  There  was  a  great  concourse,  great  expectation ;  and  many  per- 
tons  of  high  rank  were  present  to  countenance  the  defendant.  Mr.  FazMkerley  and 
Mr.  Beetle  were  the  leading  counsel  for  the  defendant ;  they  started  every  objec- 
tion and  laboured  every  point :  and  when  the  Judge  over-ruled  them,  he  nsualiy 
■aid,  **  If  I  am  wrong,  you  know  where  to  apply.*'  The  J  udge  was  Lord  Ch.  Just. 
Raynumdf  who  had  been  eminent  at  the  bar  in  the  reign  of  Queen  AtuUf  Solicitor 
and  Attorney  General  in  the  reign  of  George  the  First,  and  intimately  connect- 
ed with  Sir  Edward  Northey  ;  so  that  he  must  have  known  what  the  ancient  prac- 
tice had  been.  The  cause  was  so  blended  with  party  passion  that  it  required  his 
utmost  attention ;  yet,  when  he  came  to  sum  up,  and  direct,  he  did  it  as  <rf'course  , 
just  as  Mr.  Justice  Buller  did  on  this  occasion.  Fuzaikerley  and  Bootle,  very  able 
lavryers,  and  connected  in  party  with  the  writers  of  the  Craftsman,  never  thoogfat 
of  complaining  to  the  Court.    The  other  trials  before  Lord  Raymond  are  not 
printed;  nor  to  be  found  in  any  notes;  but  to  be  sure  his  direction  in  all  was  to 
tha  same  effect.    I  recollect  one,  where  the  Craftsman  was  acquitted,  from  a 
baUad  made  by  Mr.  PuUeney,-^ 

For  Sir  PkUip  well  knows  that  his  innuendo 
No  longer  will  serve  him  in  verso  or  in  prose  ^ 
For  twelve  honest  men  have  decided  the  cause, 
Who  are  judges  of  facts,  tho*  not  judges  of  laws. 
There  are  no  notes  of  the  trials  before  Lord  Hardwicke,  or  Ld.  Chief  Just.  Lee, 
before  1753,  when  the  case  of  the  King  v.  Owen  came  on  before  Ch.  Just.  Lee, — It 
happebs  to  be  printed  in  the  State  Trials  (t).  I  attended  as  Solicitor  General;  Lord 
Chief  Just.  Lee,  the  most  scrupulous  observer  and  follower  of  precedents,  direct- 
ed as  of  course  in  the  same  manner  as  was  done  in  this  case.  When  I  was  Attor- 
ney General  I  prosecuted  for  some  libels;  one  I  remember  was  the  A'ti^  v.  JVvff. 
He  was  convicted  under  the  same  direction  by  Lord  Ch.  Just.  Ryder,  In  the  year 
1756  I  came  into  the  office  I  now  hold ;  and,  upon  the  first  prosecution  for  a  li- 
bel which  stood  in  ray  paper,.  I  think  it  was  the  case  of  the  King  v.  Skebbeare^  t 
made  up  my  mind  as  to  the  direction  I  ought  to  give ;  and  I  have  uniformly  given 
the  same  almost  in  the  same  form  of  words.  No  counsel  ever  complained  of  it  to 
the  Court.  Upon  every  defendant  being  bioughtup  for  judgment,  I  liave  always 
stated  the  direction  I  gave,  and  the  Court  has  always  assented  to  it.  The  defence 
of  a  lawful  excuse  uever  existed  in  any  case  before  me :  therefore  I  told  the  jnry, 
"  if  they  were  satisfied  with  the  evidence  of  the  pulilication,  and  that  tlie  mean- 
"ing  and  innuendos  were  as  stated,  they  ouglit  to  find  the  defendant  guiliy ;  the 
'*  question  of  law  was  upon  the  record  for  the  judgment  of  the  Court."    The 
direction  being  as  of  course,   and  no  question  raised  concerning  it  in  the 
Court,  though  I  have  liad  the  misfortune  to  try  many  libels  in  very  warm 
times  against  defendants  most  obstinately  and  factitiously  defended,  there  are 
no  notes  or  reports  of  what  passed.    In  one  case,  the  King  v.  Woodfall,  on  ac- 
count of  another  kind  of  question  there  is  a  report ;  and  there  tbt  direction  is 
adopted  by  the  whole  Court  as  right,  and  the  doctrine  of  Mr.  Justice  BuUer 
laid  dovm  in  express  terms..  Such  a  judicial  practice  in  the  precise  point  from 
the  revolution,  as  I  think,  down  to  the  present  day,  is  not  to  be  shaken  by  general 

(•)  Vid.  R.  V.  Tutchin,  1704, 5  St.  Tr.  532.  (t)  10  St.  TV.  Jp.  1 96. 

theoretical 
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Erskine,  on  the  part  of  the  prosecotion,  by  way  of  aggravating        1789* 
the  punishmenty  produced  to  the  Court  an  affidavit  to  which  was        — — 

annexed  another  pamphlet,  written  by  the  defendant  after  the  ^|1^^* 

trial,  and  which  he  called  an  Apology^  but  which  was  in  fact  Withbrs. 
more  libellous  than  the  publication  for  which  he  was  tried.    * 

Dallas, 

theoretical  argumeuts  or  popular  deckunatioii.    Every  species  of  criminal  pro* 
secution  has  something  pecoUar  in  the  mode  of  procedure ;  therefore  general 
propositions,  applied  to  all,  tend  only  to  complicate  and  confound  the  question. 
No  deduction  or  conclusion  can  be  drawn  from  what  a  jury  may  do  from  the 
form  of  the  procedure  to  what  they  ought  to  do  upon  the  fundamental  princi- 
ples of  tlie  Constitution,  and  the  reason  of  the  thing,  if  they  wiQ  act  with  in- 
tegrity and  a  good  conscience.    The  fundamental  definition  of  trials  by  Jury 
depends  upon  an  universal  maxim,  without  an  vxccptioo,  ad  queMtwum.  Where 
the  questions  can  be  severed  by  the  form  of  the  pleadings,  the  distinction  is 
pieserved  upon  the  face  of  the  record,  and  the  jury  cannot  encroach  upon  .the 
jurisdiction  of  the  Court.    But  where  by  the  form  of  pleading  the  two  questions 
are  blended  together,  and  cannot  be  separated  upon  the  face  of  the  record,  the 
distinction  is  preserved  by  the  honesty  of  the  jury.    The  Constitutions  trust 
tliat,  nnder  the  direction  of  the  Judge,  they  wiU  not  usurp  a  jurisdiction  which  is 
not  their  province.    They  do  not  know,  and  are  not  presumed  to  know,  the  law  i 
tliey  are  not  sworn  to  decide  the  law ;  they  are  not  required  to  do  it.    If  it  appear 
upon  the  record,  they  ought  to  leave  it  there,  or  th^r  may  iind  the  facts  snl^t  to 
tlie  opinion  of  the  Court  upon  the  law.  But,  upon  the  reason  of  the  thing,  and  the 
eternal  principles  of  justice,  the  jury  ought  not  to  assume  the  jurisdiction  of  law: 
they  do  not  know,  and  are  not  presumed  to  know,  any  thing  of  the  matter  -,  they 
do  not  understand  the  language  in  which  it  is  conceived,  or  the  meaning  of  the 
terms ;  they  have  no  rule  to  go  by  but  their  passions  and  wishes.  It  is  said  if  a  man 
give  a  right  sentence  upon  hearing  one  side  only,  he  is  a  wicked  judge,  because  he 
is  right  by  chance  only,  and  has  neglected  taking  the  proper  method  to  be  in« 
formed :  so  a  jury  who  usurp  the  judicature  of  law,  though  they  happen  to  be  right 
are  themselves  wrong,  because  they  arc  right  by  chance  only,  and  have  not  ta&Len 
the  constitutional  way  of  deciding  the  question.    It  is  the  duty  of  the  Judge,  in  all 
cases  upon  general  issues,  to  tell  the  jury  how  to  do  right,  though  they  have  it  in 
their  power  to  do  wrong,  which  is  a  matter  between  God  and  their  own  conscieo* 
ces.  To  be  free  is  to  live  under  a  government  by  law.  The  liberty  of  the  press  con- 
sists in  printing  without  any  previous  licence,  subject  to  the  consequence  of  law. 
The  licentiousness  of  the  press  is  Pam/oro's  box,  the  source  of  every  evil.   Miser^ 
able  is  the  condition  of  individuals,  dangerous  is  the  condition  of  the  State,  if 
there  is  no  certain  law,  (or  which  is  the  same  thing,)  no  certain  administration  of 
law  to  protect  individuals,  or  to  guard  the  State.  Jealousy  of  leaving  the  law  to  the 
Court,  as  in  other  cases,  is,  noir,  in  the  present  state  of  things,  puerile  rant  and  de- 
cUmation.    The  J  udges  are  totally  independent  of  the  Ministers  that  may  happen 
to  be,  and  of  the  King ;  their  temptation  is  rather  to  the  popularity  of  the  day ;  and 
I  agree  with  the  observation,  cited  at  the  bar  from  Mr.  Justice  Foiiery  that  apopu« 
lar  Judge  is  an  odious  and  pernicious  character.  The  judgment  of  the  Court  is  not 
final :  In  the  last  resort  it  may  be  reviewed  in  the  House  of  Lords,  where  the  opi* 
nion  of  all  the  Judges  is  taken.   In  opposition  to  this,  what  is  contended  for?  that 
the  law  shall  be  in  every  particular  cause  what  any  1^  men  who  shall  happen  to  be 
the  jury  shall  be  inclined  to  think ;  liable  to  no  review,  and  subject  to  no  control, 
nnder  all  the  prejudices  of  the  popularity  of  the  day,  and  under  all  the  bias  of  inter- 
est in  this  town,  where  thousands,  more  or  less,  are  concerned  in  the  publication 
of  newspapers,  paragraphs,  and  pamphlets.  Under  such  an  administration  of  law 
no  man  could  tell,  no  counsel  could  advise,  whether  a  paper  were  or  were  not 
punishable.   I  am  glad  that  I  am  not  bound  to  subscribe  to  such  an  absurdity,  such 
a  selecism  in  politics  -,  but  that,  agreeably  ta  the  uniform  judicial  practice  since  the 

RevolutUm^ 
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1789.  Dallas,  for  the  defendant,  objected  to  the  reading  of  this  se* 

■  cond  pamphlet,  because  it  was  not  competent  to  the  prosecutor 
against  &fter  the  trial  to  give  evidence  of  separate  and  distinct  crimes, 
iVxTH£R8*  unconnected  with  the  original  charge,  in  order  to  aggravate  the 
punishment  for  that  charge.  This  second  publication  may,  if 
true,  be  the  subject  of  a  future  prosecution ;  on  the  trial  of 
which  the  defendant  may  have  an  opportunity  of  taking  the 
opinion  of  the  jury  on  the  question  of  fact,  and  of  having  the 
publication  put  on  the  record,  that  be  may -take  the  sense  of 
this  Court,  and  afterwards  of  a  Court  of  Error,  on  the  ques- 
tion of  law,  whether  the  matter  be  libellous  or  not.  Whereas 
if  it  be  read  now  by  way  of  aggravating  the  former  oflfence, 
he  will  be  deprived  of  both  those  advantages,  to  which  every 
person  who  is  accused  of  publishing  a  libel  is  entitled :  and  this 
cannot  be  pleaded  in  bar  to  another  prosecution  on  the  same 
charge ;  so  that  in  effect  he  will  be  punished  twice  for  the  same 
offence.     But, 

Lord  Kenyon,  Ch.  J.  said— It  is  well  settled  that  the  con- 
duct of  a  defendant,  subsequent  (o  the  time  when  he  is  found 
guilty,  may  be  taken  into  consideration,  either  by  way  of  aggrava- 
ting or  mitigating  the  punishment.  In  general  it  is  done  for  his 
benefit,  in  order  to  extenuate  the  offence ;  but  it  is  also  done,  if 
required,  to  aggravate  (a).  Though  in  such  cases  the  Court 
will  always  take  care  not  to  inflict  a  greater  punishment  than 
the  principal  offence  itself  will  warrant. 

The  Court  then  gave  the  defendant  an  opportunity  of  answer- 
ing the  affidavit  now  filed,  and  committed  him  in  the  mean* 
time :  but  when  he  was  brought  up  on  a  subsequent  day,  he  pro- 
duced no  affidavits  in  answer,  and  was  sentenced  to  pay  a  fine  of 
50/.;  to  be  imprisoned  12  months  in  Newgate ;  and  afterwards 
to  find  sureties  for  his  good  behaviour  for  three  years  ;  himself 
in  200/.  and  two  sureties  in  100/.  each. 

(a)  The  same  point  was  afterwards  ruled  in  this  term  in  R,  v.  Walter,  for  a  libel ; 
in  which  case  Lord  Keityon  said,  tlie  same  thing  had  been  done  many  years  ago, 
in  Dr.  Smollefs  case. 

Revolution,  warranted  by  the  fundamental  principles  of  the  Constitution  of 
trials  by  jury,  and  upon  the  reason  and  fitness  of  the  thing,  I  am  of  opinion  this 
motion  should  be  rejected,  and  the  rule  discharged  (*). 

But  the  Judgment  was  afterwards  arrested  on  a  defect  in  the  indictment. 

(*)  By  Stat.  Sd  Geo,  3.  c.  60.  it  is  declared  and  enacted,  that  on  the  trial  of  an 
indictment  ^  information  for  a  libel,  the  jury  may  give  a  general  verdict  of 
guilty  or  not  guilty  upon  the  whole  matter  put  in  bsue,  and  shall  not  be  required 
or  directed  by  the  Court  or  Judge  to  find  the  defendant  guilty^  merely  on  the 
proof  of  the  publication  by  the  defendant  of  the  paper  charged  to  be  a  libel^ 
aod  of  the  lenae  ascribed  to  the  same  in  the  mdictment  or  information. 
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Hancock  and  others,  Assignees  of  Lomas  a  Bank- 
rupt, and  also  Assignees  of  Edensor  a  Bankrupt,     y^^l^^^^ 
against  Haywood. 

THE  plaintiffs   in  their  original   writ  described  themselves  TTjc  assigneei 
as  assignees  of  the  estate  and  effects  of  Lomas,  and  also  as  banknipt, 
assignees  of  Edensor;  there  being  no  joint  commission  against  and  also  of  if. 
the  two ;  and  declared  for  goods  sold  and  delivered  by  both  the  under  separate 
bankrupts',  and  also  for  goods  sold  by  each  of  the  bankrupts,  and  ^^^"J^'^^ 
for  money  paid,  and  money  had  and  received  by  the  defendant  to  in  the  same 
the  use  of  each  of  the  bankrupts ;  and  also  for  money  had  and  JSrdue'frwBi 
received  to  the  use  of  the  assignees,  on  separate  counts.    A  verdict  Die  defendant 
was  found  for  the  plaintiffs,  not  in  a  gross  sum,  but  the  damages  bankrup^s^  and 
were  assessed  and  apportioned  to  the  demands  proved  on  the  se-  *bo  ««para/« 
vera!  counts  respectively.     And  a  rule  having  been  obtained  to  ^^j^  ^«^, 
shew  cause  why  the  judgment  should  not  be  arrested,  And  if  in  such 

Erskine^  Law,  and  S.  Hey  mood,  now  shewed  cause,  observing  jury  i||Ye 

that  this  was  not  like  the  case  of  an  executor  bcins:  sued  for  one  •'«€ss«d  the 

daniases  sevcr~ 
debt  due  from  (he  testator,  and  for  suiother  from  himself,  where  ,ally  on  the 

the  judgment  in  one  case  is  de  bonis,  testatoris  and  in  the  other  •^P*''*^ 
J    ,  '  ,  .      ,  counts,  the 

ae  bonis  propriis :  In  that  case  the  party  is  not  sued  m  the  same  Court  will 

right.     But  here  the  plaintiffs  are  the  representatives  of  each  of  jlljjt'li^f  q^ 

the  bankrupts,  and  do  not  sue  in  different  rio^hts.    'J'he  effects  of  those  counu, 

•  which  demand 

both  the  bankrupts  are  centered  in  one  set  of  persons,  and  they,  thedebudue 
in  thai  one,  and  the  same,  character  may  sue  for  debts  due  to  toeachbaok« 
either;  in  the  same  manner  as  a  suiviving  partner  may  sue  for  a  rately.    ~ 
partnership  debt,  and  a  debt  due  to  himself  alone,  in  the  same  JSEast,  104. 
action.    The  amount  of  these  several  demands  may  be  recovered 
by  these  plaintiffs  in  their  individual  capacity,  without  naming 
themselves  as  assignees.     And  notwithstanding  they  are  named 
as  assignees  in  the  original  writ,  (hat  may  be  considered  only  as  a 
description  of  t/ie  persons,  and  not  of  the  right  in  which  they  sue  ; 
and  it  may  be  rejected.     Neither  can  any  objection  be  made  here 
to  the  joining  of  these  several  causes  of  action  on  the  ground  of 
a  set.off;  because  the  defendant  might  have  set  of  a  debt  due  from 
either  of  the  bankrupts  to  those  counts  in  which  the  plaintiffs  de- 
manded a  separate  debt  from  that  bankrupt.     So  that,  on  the, 
whole,  this  is  rather  an  advantageous  mode  of  suing,  as  far  as 
respects  the  defendant ;  since  he  is  now  only  liable  to  the  costs 

(•)  Fid.  Slipper  v.  Stidstone,  post,  5  vol.  493.  j  and  French  v.  Andr^e,  post  6  vol. 
5Q2. 

Vol.  III.  Ff  of 
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1781).        of  one  action  instead  of  three.     One  test  of  judging  whether 

— ~"         separate  causes  of  action  may  or  may  not  be  joined,  is  to  consider 

^^n»t        whether  the  same  plea  may  be  pleaded  to,  and  the  same  jadg* 

Haywood,     ment  (a)  given  on,  them:  Now  here  the  pleas  and  the  judgment 

are  the  same.     At  all  events  the  Court  will  not  arrest  the  judg* 

ment  in  toto;  for  as  the  damages  are  assessed  on  the  several  counts, 

the  judgment  on  some  counts  ot\\y  may  be  a^rrested. 

Bearcroji  and  Russel,  contra.     This  is  an  action  in  ttto  dif- 
ferent  rights,  though  brought  by  \he  same  persons,  between  whom 
there  is  no  privity  as  to  the  separate  demands.     It  is  clear  that 
the  bankrupts  themselves  could  not  have  joined  in  bringing  one 
action  for  their  separatte  debts ;  (hen  their  representatives  can- 
not do  what  the   represented  could    not  have  done ;   and  the 
commissions  of  bankrupt  vest  no  greater  privileges  in  them 
than  the  bankrupts  enjoyed.     In  the  first  place,  it  is  a  great 
objection  to  the  form  of  an  action,  that  it  is  perfectly  new  :  no 
instance  of  this  .mode  of  proceeding  has  ever  occurred.     J^ud 
if  it  were  permittedi  it  might  occasion  peculiar  hardships  to  a 
defendant.     With  respect  to  bail  in  the  commencement  of  an 
action  ;  neither  of  the  demands  taken  separately  would  perhaps 
be  sufficient  (o  bold  to  bail,  whereas  both,  when  joined  toge- 
ther, might.     Next  as  to  the  trial :  when  a  new  rule  is  to  be 
introduced,  convenience  ought  to  be  consulted  ;  now  if  there 
be  a  consolidation  of  actions,  a  defendant  may  be  distracted  as  to 
the  modes  of  defence  most  advantageous  to  the  separate  causes  • 
which  ought  to  be  considered  in  civil  as  well  as  criminal  (6) 
cases.     Neither  is  the  judgment  the  same :  for  it  must  be  that 
the  plaintiffs  as  assignees  of  one  of  the  bankrupts  shall  recover 
on  one  set  of  counts,  and  on  another  set  as  assignees  of  the 
other  bankrupt:  they  must  therefore  be  different  judgments ; 
50  that  this  will  not  stand  the  test  of  the  rule  mentioned  by  the 
counsel  for  the  plaintiffs.     The  practice  of  paying  money  into 
court,  or  of  a  set  off,  cannot  govern  this  case ;  for  the  doctrine 
of  joinder    of   actions  was    perfectly  well    etablished    before 
this  practice  was  introduced.     And  with  respect  to  the  costs  of 
the  action:  this  mode  of' suing  would  evidently  give  an  advan- 
tage to  the  plaintiffs  ;  because,  if  the  defendant  be  indebted  to     « 
either  of  the  bankrupts  in  any  sum  however  small,  which  he    ^ 
would  not  dispute  in  an  action  brought  on  such  sole  demand,  the  ^ 
plaintiffs  have  an  opportunity  of  trying,  in  this  action,  Qiore  ^ 
disputable  claims  without  incurring  the  risk  of  the  costs.    This  ^ 

(a)  Ante,  1  vol.  274.  (*)  Vid,  ante,  103.  106.  ^^^^ 
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lias  no  resemblance  to  the  case  of  a  surviving  partner  joining 
debts  due  to  himself  in  his  own  character ,  and  as  survivor,  be- 
cause there  he  must  be  plaintiiF  in  both  actions,  if  he  brought 
two ;  whereas  in  (his  case  it  was  not  neces^^ary  that  the  plaintiffs 
as  assignees  of  one  bankrupt  should  sue  for  a  debt  due  to  the 
other*  This  then  falls  within  the  rule  which  doth  not  allow  a 
person  to  sue  in  his  own  right,  and  in  auter  droit,  in  the  same 
action  :  and  the  plaintiffs  here  were  obliged  to  sue  as  assignees 
for  part  of  the  demand  ;  the  first  set  of  counts  being  for  goods 
sold  by  both  the  bankrupts. 

The  Court  said  they  would  consider  the  point;  and 
Lord  Ken  YON,  Ch.  J. — on  the  next  day  said,  they  had  looked 
into  the  cases,  and  were  clearly  of  opinion  that  the  different 
rights  could  not  be  joined  in  the  same  action.  But  that  the 
plaintiffs  might  enter  up  their  judgment  on  those  counts  for 
the  joint  debts  due  to  both  the  bankrupts. 

BuLLER  J.— added  on  a  writ  of  error,  where  one  count  ap- 
pears bad,  and  the  verdict  is  entered  generally  on  all  the  counts^ 
(he  Court  must  reverse  the  judgment  in  toto  (a);  since  they  can- 
not see  on  which  of  the  counts  the  damages  were  given.  But 
that  is  not  applicable  to  this  case,  where  (lie  damages  are  assessed 
severally  (b)  on  the  separate  counts.  The  plaintiffs  therefore, 
who  are  assignees  of  both  the  bankrupts,  may  recover  as  much 
as  the  bankrupts  themselves  might  jointly  have  recovered. 

(a)  Antey  1  vol.  1J>3. 

\b)  Vid.  5  Rep,  58, 59.  1  Sir,  189.  2  Sir,  808.  4  Burr,  «02<.  MTierc  the  parts  of 
•judgment  are  separate,  it  may  be  affirmed  as  to  part,  and  reversed  as  to  the  rest. 


1789. 

Hancock 

agaimt 
Haywood. 


Hancock  and  others  Assignees  of  Edensor,  a  Bank-* 

rupt,  against  Entwisle  and  others.  iVor.  i6tb. 

THIS  was  an  action  on  a  bill  of  Exchange;  and  the  plain,  if  a  demand 
tiffs  having  proved  their  case,  the  only  question  was  whe-  *>«P*y*Weat 
ther  the  defendants  were  entitled  to  a  set-off  arising  from  an  though  at  a 
agreement,  made  in  March  1788,  between  the  defendants  of  the  may'be^proved 
one   part  and   the  bankrupt  of  the  other,  by  which,  (after  re-  under  a  com- 
citing  that  a  loss  had  been  sustained  by  the  defendants  in  con-  banjirupt 

sequence  of  the  purchase  of  some  cotton  by  the  bankrupt  as  against  the 

debtor,  or 
ielH)ff  In  an  action  brought  by  his  assignees.    But  if  it  re»t  in  emtingency,  whether  it  wiU  be 
paid  or  not,  it  cannot  be  so  proved  or  set-off,  unless  it  be  secured  by  a  penalty  wliich  is  for* 

Waited  at  law. 

.    F  f  2  their 
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178f).        their  broker,  for  reimbursing  which  they  made  a  claim  on  him,) 

in  order  to  put  an  end  to  all  controversy  lioncerning  it,  it  M'ts 

^4«ij^r  agreed  that  the  loss,  Ihough  exceeding  1900/.  should  be  fixed  at 
Emtwisle.  that  sum  and  no  more;  and  that  in  payment  or  satisfaction 
of  that  sum  the  bankrupt  should,  from  time  to  time,  with- 
in the  space  of  four  years  recommend  parcels  of  cotton, 
not  exceeding  130  bags  at  one  time,  to  the  defendants  for  their 
purchase,  and  that  the  defendants  should  purchase  them,  paying 
for  them  in  notes  at  three  months  date.  And  the  bankrupt  tiii- 
dertook  that  the  clear  profits  on  such  sales  should  in  the  course 
of  four  years  be  sufficient  to  discharge  the  1900/.;  but  if  the  same 
should  not  be  paid  within  that  time,  then  the  bankrupt  agreed 
immediately  after  the  expiration  of  the  four  years,  in  case  he 
should  be  then  living,  to  pay  them  the  difference.  And  if  the 
purchases  should  occasion  a  loss  to  the  defendants,  the  bankrupt 
undertook  to  make  good  such  loss.  Lord  Kenyon,  before  whom 
the  cause  was  tried,  being  of  opinion  that  the  defendants  were 
not  entitled  to  set-off,  the  plaintiffs  obtained  a  verdict. 

On  a  former  day  a  rule  was  obtained  to  shew  cause  why  a 
new  trial  should  not  be  granted  ;  against  which 

Erskine  aud  Marry  at  were  now  to  have  shewn  cause  :  But 

Law  and  S.  Heywood  in  support  of  the  rule  were  desired  to 
begin.  The  set-off  may  be  allowed,  because  these  were  liquidated 
damages,  by  the  agreement;  and  therefore  this  is  not  like  the  ca&c 
of  Howlet  V.  Strickland  {a).  When  the  parly  became  a  bankrupt, 
he  was  incapable  of  performing  his  contract ;  and  then  a  right 
of  action  to  the  amount  of  I9OO/.  attached.  This  then  becan>e 
a  debt  which  the  defendants  might  have  proved  under  the  com- 
mission, the  parties  having  previously  agreed  as  to  the  quantum 
of  satisfaction  to  be  paid  by  the  bankrupt  to  the  defendants ;  and 
if  they  might  have  proved  the  debt  under  the  commission,  they 
may  also  set  it  off  in  this  action  brought  by  the  assignees. 

Lord  Kenyon,  Ch.  J. — If  this  deed  had  never  been  en- 
tered into,  theclaim  which  the  defendants  had  on  the  bankrupt, 
could  not  have  been  set  off  in  this  action,  because  it  rested 
merely  in  damages;  it  arose  from  the  misconduct  of  the  bankrupt, 
and  might  have  been  settled  in  an  action.  But  by  this  deed 
the  damages  are  liquidated,  and  the  parties  agreed  on  certain 
things  to  be  done  in  the  course  of  four  years,  as  the  means  of 
making  a  recompence  to  the  defendants  to  the  amount  of  (hat 
sum.    If  a  certain  sum  of  money  had  been  payable  at  all  events, 

(a)  Cowp,  56. 

by 
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by  instaltnentSy  and  one  of  the  payments  had  become  due  be-        1789* 

fore  the  bankruptcy,  the  whole  might  have  been  proved  under        

the  commission.  But  it  is  clear  that  the  bankrupt  was  not  ^tnsi 
discharged  by  his  bankruptcy  from  the  operation  of  this  deed ;  Entwisle. 
for  w  hen  be  obtains  his  certificate,  he  may  be  enabled  to  per- 
form the  stipulations  contained  in  it.  Then  if  he  \yere  not  dis- 
charged from  his  covenants  by  his  certificate,  this  debt  could  not 
be  proved  under  the  commission,  nor  can  it  be  set  off;  for  it  had 
no  existence  as  a  debt  at  the  time  of  the  bankruptcy.  The 
distinction  has  been  well  settled  in  a  variety  of  cases,  as  in  those 
of  Ex  parte  Grome  (a)  artd  Ex  parte  Winchester  (6),  that  if  the 
demand  be  payable  at  all  events^  though  at  a  future  day,  it  may 
be  proved  under  the  commission  :  but  where  it  depends  on  a  COU' 
tingency,  whether  it  will  be  paid  or  not,  it  cannot  be  proved,  un- 
less it  be  secured  by  a  penalty  which  isjbrfeited  at  law ;  in  which 
case  the  Court  will  take  hold  of  the  legal  right  to  give  the  parly 
a  remedy  under  the  commission.  But  in  this  case  there  was  no 
legal  demand  at  the  time  of  the  bankruptcy. 

Rule  discharged. 

(a)  1  Atk,  115.  (b)  1  Atk,  116. 


Waugh  against  Austen.  fj^ftriu 

THIS  was  a  rule   calling   on    the  plaintiff  to   shew  cause  Between  the 
why   the  defendant  should  not  be  discharged  out  of  the  12,^fiSa/ja3g- 
custody  of  the  marshal  as  to  this  execution  for  irregularity;  the  mentthe 
ground  of  which  was  that  the  plaintiff  became  a  bankrupt  be-  came  a  bank- 

tween  the  interlocutory  and  final  judgment,  and  sued  out  the  ex-  rapt,  and  sued 
,.  -^  1  °  i_  i_      ij    I  out  execution 

ecution  m  his  own  name;  whereas  tbe  assignee  should  have  in  hit  own 

sued  out  2i  scire  facias  to  revive  the  judgment,  and  then  have  J^'"f*J^ 
charged  the  defendant  in  execution.  to  net  aside  the 

fVoad,  against  the  rule,  cited  Bibbim  v.  Mantel  (a),  where  JJ^^on^oes 
after  the  interlocutory  judgment  the  plaintiff  became  a  bank-  not  abate  by 
rupt  and  executed  a  writ  of  inquiry  in  his  own  name,  which  b«jomiug*a* 
the   Court  on   motion  refused  (6)   to  set  aside.     If  then  the  bankrupt. 
Court  will  permit  the  bankrupt  to  proceed  to  final  judgment,  [t5  East,  622.] 
they  will  also  permit  him  to  take  out  execution  on  that  judg- 
ment.    Otherwise  the  defendant  would  have  been  supersede* 

(a)  2  Jft/*.  358. 

0 

(6)  But  one  reaiton  given  by  the  Court  was  that  the  writ  of  enqairy  waa 
awarded  before  the  plain tidf  became  bankrupt. 

F  f  3  able 
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Waugh 

aguinst 
Austin. 


1789.  able  (a)  before  the  assignees  could  have  revived  the  proceedings 
b)'  scire  facias,  since  that  w  ould  have  occasioned  a  delay.  At  mil 
eventii  i(  the  plaintiflf  has  been  irregular,  the  Court  will  not  re- 
lieve the  defendant  on  motion,  but  will  drive  him  to  some  other 
remedy. 

Baldwin,  in  support  of  the  rule,  admitted  that,  wherever  the 
party  could  plead,  the  Court  would  not  interfere  by  motion  ; 
but  observed  that  in  this  case  the  defendant  had  no  opportunity 
of  pleading,  and  was  therefore  without  remedy,  unless  the  Court 
vvould  assist  him  in  this  manner.  The  suit  abated,  as  to  the 
plaintiff,  by  his  bankruptcy ;  and  in  this  instance,  as  well  as  in 
[Callen,  428.]  that  of  the  death  of  the  plaintiff,  a  scire  facias  was  necessary 
to  revive  the  judgment.     But 

The  Court  said  that  the  bankruptcy  of  the  plaintiff  did  not 
abate  the  suit  (6);  and  that  they  had  in  several  instances  permit* 
ted  the  assignees  to  continue  a  suit  commenced  by  a  bankrupt 
in  his  name  ;  and  they 

Di<}charged  the  rule* 

(a)  Bat  if  the  assignees  proceed  with  due  diligence,  that  is  a  sufficient  objec- 
tion to  his  being  superseded.    Bibbins  v.  Mantel,  *i  IVUs.  378. 

(b)  Vid.  2  mi8,  374. 


Tuetday, 
Nov,  17tb. 


Hayne  and  Another  against  Maltby. 

THIS  was  an  action  of  covenant,  on  articles  of  agreement, 
which  recited  that  the  plaintiffs  were  the  assignees  of  1\ 
Taylor  of  a  patent  for  an  engine  or  machine  to  be  fixed  to  a  com* 


jf,  asserting 
that  he  had  a 
right  to  a  pa< 
tent  machine) 

with  ii.  that  he  ^^^  stocking  frame  for  making  a  sort  of  net  or  open  work,  called 
should  use  it  in  point  net;  and  that  the  defendant  had  applied  to  the  plaintiffs 

for  their  permission  to  use  a  stocking  frame  to  one  of  their  pa- 
tent machines,  to  \>hich  they  had  consented  on  condition  of  his 
working  it  in  the  manner  described  in  the  specification ;  and 
then  stated  a  covenant  by  the  plaintiffs  with  the  defendant, 
that  he  should  during  the  remainder  of  the  term  of  the  letters 
the"covenam  °  P^^^°^  freely  use  and  employ  one  stocking  frame,  with  their 
it.  is  not  estop-  patent  engine  or  machine  thereto,  in  case  the  same  should  be 
covenanUrom  ^^^'^^^  ^"'y  '^  the  manner  described  in  the  specification,  with- 
pleadiiii;  in  bar  out  any  interruption  by  them;  and  also  a  covenant  by  the  de- 
thai  theinven-  fondant  that  he  would  not,  during  the  residue  of  the  term  of  the 
Uonwaamt       letters  patent,  use  or  employ  any  of  the  patent  engines,  or  any 

pattniee  um  not  the  inventor;  bat  he  may  thus  shew  that  the  patent  was  void. 

engine 


a  particular 
manner,  in 
consideration 
of  which  B, 
cdVenaiitPd 
that  he  would 
not  use  any 
other;  in  an 
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engines  resembling  the  same,  except  the  stocking  frame  and 
machine  in  the  articles  allowed  to  be  employed  by  him.  The 
declaration  then  averred  enjoyment  by  the  defendant  without 
any  interruption  from  the  plaintiffs ;  and  then  assigned  two 
breaches  ;  one  for  using  and  employing  patent  engines  or  ma- 
chines, other  than  and  besides  that  by  the  agreement  allowed  to 
be  employed  by  him  ;  the  other  for  using  engines  or  machines^ 
resembhng  the  patent  machines. 

To  this  there  were  several  pleas;  the  three  last  of  which 
only  were  material  here.  The  third  plea  set  forth  the  letters 
patent,  which  stated  a  petition  by  the  patentee  that  he  was  the 
inventor  of  the  machine,  and  contained  the  usual  proviso  that 
they  should  be  void,  if  the  patentee  did  not  enrol  a  specification 
of  his  invention,  in  Chancery,  in  four  months ;  and  iheu  averred 
that  the  patentee  did  not  enrol  that  specification. 

The  defendant  in  his  fourth  plea  said  that  the  invention^ 
mentioned  in  the  patent,  was  not  a  new  invention ;  and  in  the 
fifth,  that  the  invention  was  not  discovered  by  Taylor,  the 
patentee. 

The  plaintiff  demurred  to  th^  third,  fourth,  and  fifth  pleas ; 
because  the  defendant  attempted  to  put  in  issue  matters  foreign 
to  the  merits  of  the  cause,  inasmuch  as  he  was  estopped  by  his 
deed  from  putting  those  matters  in  issue  here. 

Wigley,  in  support  of  the  demurrer,  contended  that  the  de- 
fendant was  estopped  by  his  deed  to  say  that  this  was  not  a  new 
invention,  or  that  it  was  not  discovered  by  the  patentee. 
Wherever  a  party  has  entered  into  a  specialty,  he  cannot  after- 
wards be  permitted  to  say,  that  he  received  no  consideration  for 
it,  though  he  may  plead  that  the  consideration  was  UlegaL  In 
Oldham  v.  Langmead  (a),-  where  the  action  was  brought 
by  the  assignee  of  the  patentee  against  tlie  patentee,  Lord 
Ktnyony  before  whom  the  cause  was  tried,  would  not  per- 
mit the  latter  to  shew  that  it  was  not  a  new  invention  against 
his  own  deed.  If,  in  point  of  fact,  this  were  not  a  new  in- 
vention, the  defendant  should  have  repealed  the  letters  patent 
by  scire  facias,  and  then  applied  to  the  Court  of  Chancery  to 
have  had  the  deed  delivered  up  to  be  cancelled.  But  by  his 
deed  he  has  admitted  that  the  plaintiffs  had  a  title ;  and,  as  Jong 
as  the  term  mentioned  in  it  exists,  he  is  estopped  from  deojing 


1789. 

• 

Haynb 

ngmtt 

Maltby. 


(a)  Sittiogs  after  Trxniiy  1789,  car.  L«rd  Ktnyon. 

Ff  4 


it 
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1780.        it;- in  (be  same  manner  that  a  tenant,  who  holds  under  a  demise 
*  from  bis  landlord,  is  an  answer  to  an  action  for  rent. 

FfAYNE 

ogainMi  Chambre,  contra.  Hie  defendant  is  not  estopped- by  his  deed  to 

Maltby.  shew  that  he  has  entered  into  this  covenant^  not  only  on  an 
illegal  coymdtration,  but  also  zelthout  any  consideration.  A  per- 
son cannot  indeed  aver  against  a  record,  though  he  may 
against  the  operation  of  it.  1  RoL  Abr.  862. 4  Rep.  7 1  •  Poph.Q. 
Le.  184,  5,  Here  then  as  the  deed  recites  that  the  plain- 
tiffs were  in  possession  of  a  patent,  the  defendaut  is  perhaps 
estopped  to  deny  it,  but  it  cannot  estop  them  from  denying  the 
Operation  of  it.  In  this  indenture  the  plaintiffs  do  not  assign 
the  patent  to  the  defendant;  they  only  covenant  that  the  de- 
fendant may  use  the  engine  in  a  certain  manner,  which  he 
might  have  done  without  the  covenant.  For  on  this  record  it 
must  be  taken  that  the  invention  was  not  new  ;  and  then  this  is 
a  covenant  without  consideration ;  or  entered  into  for  an  illegal 
consideration,  because  it  operates  in  restraint  of  tiade.  In 
Mitchell  V.  Reynolds  (a),  it  was  held  that  a  covenant  in  restraint 
o^  trade  in  a  particular  place,  if  without  consideration,  or  in 
restraint  of  trade  generally,  was  void.  And  this  also  answers 
the  argument  of  estoppel ;  for  no  deed  of  (his  sort  can  operate 
by  way  of  estoppel,  as  it  is  against  public  policy.  Neither 
could  it  be  necessary  for  the  defendant  to  sue  out  a  scire  Jacias 
to  repeal  the  patent  before  he  disputed  its  validity  ;  because,  in 
all  actions  brought  by  a  patentee  for  infringing  the  patent,  it  is 
incumbent  on  him  to  make  out  his  right. 

fVigleyy  in  reply.  This  is  not  a  void  consideration  :  but 
if  it  were,  it  will  not  avoid  a  deed  in  a  Court  of  Law.  With 
respect  to  this  being  in  restraint  of  trade ;  though  a  covenant 
not  to  set  up  a  trade  generally  be  bad,  yet  the  party  may  covenant 
'  not  to  set  up  a  trade  in  a  particular  place.  And*  the  covenant 
in  this  instance  is  similar  to  the  latter ;  for  it  is  a  covenant  not 
to  use  a  particular  machine.  Even  admitting  this  patent  to  be 
void,  this  is  not  so  hard  a  case  as  that  of  a  tenant  who  may  be 
compelled  to  pay  rent  to  a  person,  having  a  title  paramount  his 
landlord's,  and  who  is  nevertheless  estopped  to  impeach  his  land- 
lord's title  in  an  action  for  the  same  rent. 

Lord  Ken  YON,  Ch.  J. — The  facts  of  this  case  are  shortly  these  ; 
the  plaintiffs,  pretending  to  derive  a  right  under  a  patent,  assign- 
ed to  the  defendant  part  of  that  right  on  certain  terms :  and  not- 

(«)  1  P.  }Vm$.  181. 

withstanding 
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Withstanding  the  facts  now  disclosed  shew  that  the  have  no  such  1789* 
privilege,  they  still  insist  that  the  defendant  shall  be  bound  by  his  r  ' 
covenant,  though  the  consideration  of  it  is  fraudulent  and  void.  agama 
This  is  not  to  be  considered  as  a  covenant  to  pay  a  certain  sum  Maltbv. 
in  gross  at  all  events ;  but  to  use  a  machine  in  a  particular 
way,  in  consideration  of  the  plaintiffs  having  conferred  that 
interest  on  the  defendant,  which  they  professed  to  confer  by 
the  agreement.  Now,  in  point  of  conscience,  it  is  impossible 
that  two  persons  can  entertain  different  ideas  upon  the  subject* 
But  it  is  said  that,  though  conscience  fails,  the  defendant  is 
estopped  in  point  of  law  from  saying  that  the  plaintiffs  had  no 
privilege  to  confer.  But  the  doctrine  of  estoppel  is  not  appli- 
cable here.  Where  indeed  an  heir  apparent,  having  only  the 
hope  of  succession,  conveys  during  the  life  of  his  ancestor  an 
estate,  which  afterwards  descends  upon  him,  although  nothing 
passes  at  that  time,  yet  when  the  inheritance  descends  upon 
him,  he  is  estopped  to  say  that  he  had  no  interest  at  the  time 
of  the  grant :  there  an  estoppel  is  founded  on  law,  conscience, 
and  justice:  But  what  is  the  case  here?  Who  is  estopped?  The 
person,  supposed  to  be  estopped,  is  the  very  person  who  has  been 
cheated  and  imposed  upon.  In  the  case  of  Oldham  v.  Langmead, 
the  patentee  has  conveyed  his  interest  in  the  patent  to  the 
plaintiff,  and  yet  in  violation  of  his  contract  he  afterwards  in- 
fringed the  plaintiff's  right,  and  then  attempted  to  deny  his 
having  had  any  title  to  convey:  But  I  was  of  opinion  that  he 
was  estopped  by  his  own  deed,  from  making  that  defence.  But 
there  is  no  similarity  between  that  and  the  present  case.  Neither 
does  this  resemble  the  case  of  landlord  and  tenant;  for  the 
tenant  is  not  at  all  events  estopped  to  deny  the  landlord's  title ; 
the  estoppel  only  exists  during  the  continuance  of  his  occupation: 
and  if  he  be  ousted  by  a  title  paramount,  he  may  plead  it. 

Ash  HURST,  J. — This  is  a  good  plea;  and  the  defendant  is 
not  estopped  from  disclosing  any  of  the  matters  contained  in 
it.  lliis  is  not  like  the  case  of  landlord  and  tenant ;  as  long  as 
the  latter  enjoys  the  estate,  he  shall  not  be  permitted  to  deny 
his  landlord's  title,  for  he  has  a  meritorious  consideration ;  but 
when  he  is  expelled  by  a  person  having  a  superior  title,  he  maj 
plead  it.  But  this  is  a  case  of  a  very  different  kind.  The 
plaintiffs  use  this  patent  as  a.  fraud  on  all  mankind;  and  thej 
state  it  to  be  an  invention  of  the  patentee,  when  in  truth  it 
was  no  invention  of  his.  The  only  right  conferred  on  the  de- 
fendant 
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1789. 

Hatmb 

MXltbt. 


fendant  by  this  agreement  was  that  of  using  this  machine, 
which  was  no  more  than  that  which  he,  in  common  with 
every  other  subject  has  without  any  grant  from  the  plain- 
tiffs. 

BuLLERy  J. — In  the  construction  of  ail  covenants  and  agree- 
ments, the  Court  lias  universally  considered  the  intention  of  the 
parties.  Now  here  the  plaintiffs  asserted  that  they  had  an  exclusive 
right  to  a  particular  machine;  and,  if  they  had,  they  might  con- 
vey it  to  any  other  person.  They  then  came  to  an  agreement 
with  the  defendant,  by  vihich  they  covenanted  that  he  should  be 
at  liberty  to  use  the  patent 'machine,  of  which  they  were  then  in 
possession,  provided  he  would  use  ii  in  the  manner  therein  speci- 
fied ;  in  consideration  of  which  he  covenanted  not  to  use  any 
other  machine.  But  it  is  now  discovered  that  they  had  no  such 
right,  and  therefore  the  defendant  has  not  the  consideration  fon 
which  he  entered  into  this  covenant ;  and  notwithstanding  which 
they  insist  that  he  is  still  bound.  I  think  that  the  case  of  land- 
lord and  tenant  is  not  unlike  this  ;  for  the  facts  in  this  case  dis- 
closed by  the  pleas  are  equivalent  to  an  eviction  of  the  tenant. 
As  long  as  the  tenant  holds  under  the  lease,  he  is  estopped  from 
denying  his  landlord's  title :  but  when  he  is  evicted,  he  has  a 
right  to  shew  that  he  does  not  enjoy  that  which  was  the  con* 
iideration  for  his  covenant  to  pay  the  rent,  notwithstanding  he 
has  bound  himself  by  the  covenant. 

Grose^  J. — declared  himself  of  the  same  opinion. 

Judgment  for  the  defendant. 


Tkitdftff, 

iVov.  irtii. 


Cates  qui  tarn  against  Knight. 
The  same  agaiitst  Mellish. 


THESE    were    actions    to    recover    penalties    under    the 
25  Geo.  3.  c.  .5 1 . :  some  of  the  counts  in  the  declaration 
were  for  the  60/.  (a),  and  the  others  for  the  10/.  ifi)  penalties. 


When  an 
offence  is 
created  by 
statute  under 
a  penalty,  the 

penalty  may  be  sued  for  in  the  superior  courts  at  Wuindnster :  For  the  jurisdiction  of  those  courts 
IS  not  to  be  ou»ted  but  by  express  words,  or  necessary  implication.  Rnt  the  tb  Geo.  8.  c.  51 .  having 
created  penalties  of  60/.  and  of  1 02.  and  having  enactecl  that  the  former  should  be  sued  for  in  any 
€f  the  courts  at  WtttmhMier,  and  provided  that  it  should  and  might  he  lawful  for  justices  of  the 
peace,  dec.  to  hear  and  determine  the  latter,  with  a  power  to  them  to  mitigate  the  penalties,  Sec* 
it  was  held  that  such  proviso  ousted  the  jorisdiction  of  the  superior  courts,  as  to  the  101.  penalties. 
[aT.R.54S.    5£ast,Sl3.] 


(a)  Sect,  3e. 


(6)  Sect,  15. 28. 
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On  the  trial  at  the  last  Maidstone  assizes^  before  Lord  Lough"  1789; 
borough,  the  plaintiff  obtained  a  verdict^  on  those  counts  only,  Z  ~* 
for  the  10/.  penalties.     And  on  a  former  day  in  this  term,  against 

Bond,  Serjt.  moved  to  arrest  the  judgment^   on  the  ground      I^m^gut. 
that  no  penalty  under  50/.  created   by  the  statute  could  be 
sued  for  in  the  superior  courts.     Tlie  57th  section  enacts  that 
all  penalties  of  50/.  shall  be  sued  for  in  any  of  his  Majesty's 
courts  of  Westminster:   and  the  59th  section  provides  '^  that 
'^  it  bhall  and  may  be  lawful  to  and  for  any  justice  of  the  peace 
'^  residing  near  the  place  where  the  offence  shall  be  comniii- 
''  ted  to  hear  and  determine  any  offence  against  this  act^  which 
''  subjects  the  offender  to  any  pecuniary  penalty  not  amount- 
**  ing   to  50/.    and   to   convict/'   iic.     And   the  63d   section 
gives  a  power  to  the  justice  to  mitigate  the  penalties.     And  it 
was  contended  that  there  was  a  manifest  distinction  intended  to 
be  taken  between  penalties  amounting  to  50/.  which  are  to  be 
sued  for  by  the  57th  section  in  any  of  the  courts  at  WeU^ 
minster,  and  such  as  were  recoverable  under  the  clause  before 
mentioned^  by  conviction  before  a  magistrate  :  the  former  were 
such    as   were  accompanied  with  a  fraudulent  intention,   the 
latter  might  arise  from  mere  neglect.     And  unless  the  juris- 
diction  of  the  courts  at  Westminster  was  ousted  as  to  the  reco- 
very of  penalties  under  50/. ;  the  63d  section,    permitting  the 
justice  to  mitigate  such  penalties,  would  be  rendered  altogether 
nugatory. 

Erskinej  Shepherd,  Garrow,  and  Marryat,  shewed  cause 
against  the  rule.  This  is  a  question  which  goes  to  the  juris- 
diction of  the  Court,  concerning  which  the  rule  has  been  long 
settled  that  the  superior  courts  at  Westminster  can  only  be 
ousted  by  express  words.  Hill  v.  Dechah\  Stjf,  382  (a).  Now 
none  such  are  to  be  found  in  this  act ;  for  the  57th  section  is 
merely  in  the  affirmative,  ^'that  all  such  penalties  which  shall 
**  amount  to  50/.  or  more,  shall  be  sued  for  in  any  of  his  Ma- 
^'  jesty's  courts  at  Westminster.*^  And  the  59th  section  only 
says,  '^  that  it  shall  and  may  be  lawful  for  any  justice  of  the 
''peace,''  li;c,\  which  could  only  be  intended  to  confer  a 
concurrent  jurisdiction  on  inferior  magistrates,  as  to  the  recovery 
of  penalties  under  50/. ;  otherwise  the  Legislature  would  not 
have  altered  their  phrase  so  materially,  if  an  exclusive  juris- 
diction were  equally  intended  to  be  granted.    And  as  to  the 

(€)  t  urr,  1042.  Ris  v.  Sparrcw  and  Urqulmt,  M.  28  0#9.  S.  5.  P.  t  Httwk. 
P.  C.  382. 

power 
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1789-       power  of  ihitigatiooy  granted  to  the  justices  by  a  subsequent 

clause,  that  cannot  be  any  argument  for  the  inconsistency  of 

J^i  supposing  that  the  Legislature  intended  a  concurrent  jurisdiction 
KNiaMT,  in  this  case ;  for  the  same  provisions  occur  in  the  excise  laws, 
and  in  the  act  for  killing  game  without  a  certificate,  where  the 
informer  has  his  option  to  sue  in  the  superior  courts,  or  before 
a  magistrate,  though  in  the  latter  case  the  penalty  may  be  mi» 
tigated.  It  is  rather  more  extraordinary  that  the  Court  of  Ex- 
chequer should,  by  such  loose  words  as  these,  be  ousted  of  juris- 
diction ill  a  matter  of  revenue.  And  in  this  very  case  the 
Court  have  already  put  the  construction  here  contended  for  on 
the  act  in  question  (a). 

Lord  Kenyon,  C.J. — In  general  the  popular  argument  that 
a  penalty  shall  not  be  incurred  without  the  intervention  of  a 
jury,  and  which  presses  on  the  minds  of  the  Court,  in  urged  on 
the  part  of  the  defendant :  but  in  this  case,  the  reverse  of  that 
argument  ought  to  prevail.  For  it  is  clear  that  the  Legislature 
inserted  this  clause  for  the  benefit  of  the  prosecuted ;  and  they 
enacted  that,  when  a  party  should  incur  one  of  the  smaller 
penalties  of  the  act,  he  should  be  sued  before  a  magi^^trate,  Iq 
order  to  prevent  his  being  saddled  with  the  unmerciful  costs  of 
*a  merciless  prosecutor.  Therefore  I  think  that  we  are  acting 
up  to  the  full  intent  of  the  Legislature,  in  saying  that  these 
penalties  can  only  be  recovered  before  a  magistrate.  For  though 
I  agree  that  in  general  the  jurisdiction  of  this  Court  is  not  to 
be  ousted  but  by  express  words,  and  where  no  particular  mode 
is  pointed  out,  by  which  a  penalty  is  to  be  recovered>  the  pro- 
ceeding must  be  by  action  in  the  superior  courts,  yet  there  is 
another  maxim  equally  clear,  expressumjacit  cessare  taciturn. 
Now  by  the  59th  section  of  this  statute,  which  is  subsequent 
to  that  which  directs  that  the  50/.  penalties  shall  be  sued  for 
and  recovered  in  the  superior  courts,  it  is  provided,  that  ''  it 
*'  shall  and  may  be  lawful  to  and  for  any  justice  of  the  peace, 
*'  residing  near  the  place,  6fc,  to  hear  and  determine  any  ofifence 
'*  against  this  act,  which  subjects  the  offender  to  any  pecuniary 
'^  penalty,    not  amounting  to  50/."      And  the  words   '^  shall 

(a)  In  Cotes  q,  <.  t.  Ktught,  H,  29  Geo,  3.  Ruasell  moved  that  the  counts  for 
the  10(.  penalties  might  be  struck  oat  of  the  declarHtion ;  which  was  opposed 
by  Enkine  on  the  groand  that  the  soperior  coorts  had  also  a  concurrent 
jarisdiction  with  the  magistrates.  And  the  Court  discharged  the  rule;  saying, 
that  all  events,  if  it  were  an  objection,  it  appeared  on  the  record,  and  the 
defendant  might  take  advantage  of  it,  cither  by  demening  to  those  connts, 
•r  by  moving  in  arrest  of  judgment. 
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*'  and  may"  have  been  held  in  many  cases  to  be  imperative.  If 
this  were  not  the  true  construction  of  this  clause^  the  63d  section, 
wMch  enables  the  magistrate  to  mitigate  the  penalties,  might 
be  rendered  nugatory.  Therefore  I  am  of  opinion  that,  ac- 
cording to  the  intention  of  the  Legislature,  and  the  fair  con- 
struction of  this  act  of  parliament,  none  of  the  penalties  inflicted 
by  it,  and  amounting  to  50/.  can  only  be  recovered  before  a 
justice  of  the  peace. 

AsHHiTRST,  J. — Generally  speaking,  this  Court  cannot  be 
ousted  of  its  jurisdiction  but  by  express  words  or  by  necessary 
implication,  any  more  than  an  heir  at  law  of  his  inheritance : 
the  necessary  implication ^  in  both  instances,  is  ingrafted  on  the 
general  rule.  Nothing  can  be  clearer  than  the  intention  of  the 
Legislature  in  this  instance  :  the  greater  penalties  must  be  sued 
for  in  the  superior  courts,  but  the  smaller  offences  may  be  in- 
quired into  by  a  justice  of  the  peace.  And  there  seems  to  be 
a  good  reason  for  the  distinction ;  for  the  latter  has  the  power 
to  mitigate  the  penalties.  And  it  would  have  been  absurd  to 
have  said,  that  the  justices  should  have  a  concurrent  jurisdiction 
with  tliis  Court,  and  that  they  should  have  the  power  of  miti- 
gating the  penalties,  and  that  we  should  not ;  for  if  it  were 
optional  in  the  prosecutor  to  sue  where  he  pleased,  he  would 
of  course  institute  his  suit  before  that  jurisdiction,  by  whom  tha 
penalties  could  not  be  mitigated. 

BtJLLER,  J.  and  Grose,  J. — of  the  same  opinion. 

Rule  absolute  (^i). 

(o)  Vid,  R.  y,  Hube  and  others,  post,  5  vol.  542. 


1789. 

Catbs 
Kkioht* 


Glover  against  Lane  Clerk,  and  others. 

TRESPASS  for  breaking  and  entering  the  plaintiff's  bouse, 
8fc,  in  Handsworthy  Stafford. 
Plea,  That  there  has  been  immemorially  a  waste  or  common 
called  Sutton  Coldjieldy  part  of  which  is  situate  within  and 
parcel  of  the  manor  of  Perry  Barr  in  that  county;  that  the 
defendant  Lane  was  seised  in  his  demesne  as  of  freehold  for  his 
life,  as  rector  of  Handszvorthy  of  four  acres  of  land  in  Handi* 
worthy  and  t^iat  he  and  all  his  predecessors  have  immemorially 
had  common  of  pasture  on  part  of  the  waste  called  Sutton  Cold- 
field,  which  lies  within  the  manor  of  Perry  Barr  for  t))eir 
commonable  cattle ;   that  the  defendant  Lane  demised  those 

four 


Tueadtuf," 
Nao  17th. 

Any  perBOB 
who  18  seited  in 
/eeoffNurtofa 
waste  within  a 
iiiaDor,*iiiay 
approve, 
lemvinga 
sufficiency  of 
common, 
though  he  is 
not  the  lord  of 
the  manor. 
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Glover 
cgaimtt 
I4ANB. 


four  acres  with  the  appurtenances  to  T.  Simcox  for  a  year;  and 
because  the  house  was  wrongfully  and  injuriously  erected  upon 
that  part  of  the  waste,  ^c.  in  Perry  Barr  manor,  and  inclosed 
a  great  part  of  it,  so  that  Simcox  was  prevented  from  enjoying 
his  right  of  common ;  the  defendants  as  his  servants  justified 
breaking,  S^c, 

Replication  that  J.  Gough  was  seised  of  thiS  said  part  of  the 
waste  or  common  lying  within  the  manor  of  Perry  Barr,  in  Ms 
demesne  a$  of  fee,  and  inclosed  the  spot,  upon  which  the  house  was 
built,  from  the  residue  of  the  manor,  and  approved  (he  same 
leaving  sufficient  commmon  of  pasture,  ^c;  and  that  Gough  de- 
mised to  the  plaintiff;  by  .virtue  of  which  he  entered,  Sfc;  and 
being  so  possessed,  the  defendants  of  their  own  wrong  entered. 

After  a  verdict  for  the  plaintiff  at  the  last  Stafford  assizes  ;  a 
motion  was  made  to  arrest  the  judgment,  on  the  ground  that 
none  but  the  lord  of  the  manor  could  approve ;  against  which  rule. 

Bower  and  Leycester  now  shewed  cause  ;  and  relied  on  the 
passages  in  Bro.  Abr.  tit.  '^  Common,"/)/.  22.  2  Inst.  474.  Com. 
Dig.  tit.  *^  Common,"  (G),  and  5  Vin.  Abr.  5.;  as  deciding  this 
identical  case. 

Zioney  in  su|)port  of  the  rule,  observed  that  all  the  authorities, 
supporting  the  doctrine  contended  for  by  the  plaintiff,  referred 
to  the  passage  in  Bro. ''  Common,*'  pi.  22.  which  was  founded 
on  a  case  in  the  Year  Books  (a),  that  evidently  did  not  warrant 
it.  For  that  was  not  the  question  before  the  Court ;  nor  was 
it  determined.  Then  the  question  is  whether  the  statute  of 
Merton  (Jb)  extends  to  this  case :  for  the  other  statute  (c)  does 
not.  And  on  the  construction  of  it  Mr.  J.  Blackstone,  in  his 
Commentaries  (J),  seems  to  suppose  that  none  but  the  lord  of 
the  manor  cdxi  approve.  In  2  litst.  87*  Lord  Coke  says,  '*  If  the 
'^  lord  make  a  feoffment  of  certain  acres,  the  feoffee  may  inclose, 
'^  because  the  feoffment  is  an  approvement  in  its  nature."  And 
this  is  adopted  by  the  Lord  Chief  Baron  Comyns,  in  his  Digest,^!/. 
*^  Common,"  (G).  So  that  only  the  lord  can  approve ;  his  grantees 
may  inclose.  Then  in  this  case  as  it  appears  on  the  record  that 
J.  Gough  was  seised  in  fee  of  this  part  of  the  waste,  he  must  be 
seised  under  some  grant  from  the  lord  of  the  manor,  and  could 
only  inclose,  not  approve.  That  this  right  of  approving  only 
extends  to  the  lord  of  the  manor  also  appears  from  the  invariable 


(a)  18  Am.  4.     18  Ed,  3.  43. 
(c)  Waim.  9.    ISEd^h  c.  46. 


(6)  20  Hen.  3.  c.  4. 
{d)  3  BL  Com.  241. 


mode 
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mode  of  pleading;  inhere  the  party  states  a  seisin  in  the  lord,        1789* 
and  derives  title  through  him.  — — 

Lord  KcNYON,  Ch.  J. — It  has  been  insisted,  in  support  of        ag^iut 
this  motion,  that  the  party  approving  must  in  strictness  appear  to         Lamb. 
be  the  lord  of  the  manor :  but,  if  that  were  so,  half  of  the  wastes 
in  the  kingdom  could  not  have  been  approved.     For  many  of 
the  places  that  are  called  manors  would  not  be  found  to  be  such 
in  point  of  law,  if  the  matter  were  strictly  examined*     To  con- 
stitute a  manor  it  is  necessary  not  only  that  there  should  be  two 
freeholders  within  the  manor,  but  two  freeholders  holding  of  the 
manor,  subject  to  escheats.     After  this  motion  was  made,  1  looked 
into  the  second  institute  on  this  subject,  where  I  found  every 
passage  supporting  the  approvement  in  this  case*     Lord  Coke 
even  doubted  (a)  whether  at  common  law  the  lord  could  not 
approve;  for  vihich  he  cites,  Tr.  6  Hen.  3.     And  though  in 
the  statutes  of  Merton  and  Westminster  2,  only  the  lord  is  men- 
tioned, yet  in  those  days  there  was  a  paucity  of  expression  in 
acts  of  parliament ;  and  the  lord  of  the  manor  is  put  as  the 
owner  of  the  soil,  where  they  stand  in  the  same  predicament. 
And  a  contrary  decision  in  this  case  would  be  ruinous  indeed* 
and  extremely  prejudicial  to  the  public.    Therefore  I  am  of 
opinion  that  there  is  no  pretence  to  arrest  the  judgment. 

AsHHURST,  J. — It  would  be  a  very  narrow  construction  on 
these  acts  of  parliament  to  say  that  only  the  lords  of  manors 
can  approve.  We  are  to  consider  the  policy  of  those  statutes ; 
they  were  not  made  merely  for  the  benefit  of  the  lords,  but  of 
the  public.  If  there  be  more  than  a  sufficiency  of  common,  the 
public  ought  not  to  be  deprived  of  the  advantages  that  may  be 
made  of  the  wastes;  for  it  was  intended  that  they  should  be 
benefited  by  the  increase  of  culture. 

BuLLER,  J.  I  have  looked  into  the  precedents,  and  they  are 
as  has  been  stated  by  the  defendant's  counsel :  but  that  cannot 
decide  this  question.  For  if  in  point  of  fact  all  those  precedents 
have  been  of  cases  where  the  lord  of  the  manor  has  approved, 
it  does  not  follow  from  thence  that  none  but  the  lord  of  the 
manor  can  approve.  The  only  doubt  (if  there  be  any  doubt  at 
all)  is  whether  those  statutes  extend  to  wastes  that  are  not 
wastes  of  a  manor :  but  it  is  not  necessary  to  decide  that  question 
here ;  for  the  replication  states  that  this  is  a  large  waste  within 
a  manor.     Now  it  appears  from  the  cases  that  if  the  part  be 

(a)  2  Itui,  85. 

severed 
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Lane. 


severed  from  the  manor,  it  does  not  prevent  its  being  approve(}# 
"  If  the  lord  grant  over  the  waste,  the  alienee  may  approve.** 
That  is  the  present  case.  It  is  not  necessary  to  go  farther  for 
the  determination  of  this  question.  But  if  it  were,  I  should 
have  DO  difficulty  in  saying  that  at  common  law  the  lord  might 
have  approved  as  much  in  cases  of  common  by  grant  as  of  com- 
mon appendant.  Lord  Coke  indeed  seems  to  have  been  of  a 
different  opinion  :  but  I  find  no  reason  for  that  opinion.  And 
if  a  lord  of  a  manor,  having  1000  acres,  grant  away  a  few  of 
them  to  a  freeholder,  it  is  too  much  to  say  that  he  may  not  ap- 
prove any  part  of  the  rest.  I  should  require  the  most  explicit 
authority  before  I  could  accede  to  so  absurd  a  proposition. 
Grose^  J.— declared  himself  of  the  same  opinion. 

Rule  discharged* 


ITfdfiesday, 
^ot).  18th. 

If  the  jary  fiiod 
a  verdict  for 
the  plaintiff 
with  one  penal- 
ty, generally, 
in  a  penal 
action,  and  the 
plaintiff  ap- 
ply it  to  one 
count,  he  can- 
not a^rrwards 
apply  it  to 
another, 
though  the  for- 
mer 18  bad  in 
law,  and 
though  the 
evidence 
would  have 
wan*anted  the 
verdict  on  any 
other  count. 


HoLLowAY  qui  tarn  agai?ist  Bennet. 

THIS  was  an  action  to  recover  some  penalties  of  60/.  on  the 
13  Geo.3.  c.  68.  s.  5. ;  and  on  the  trial  at  the  last  Suffolk 
assizes^  before  jishhurst,  J.  a  verdict  was  given  for  the  plaintiff 
with  one  penalty  generally.  On  a  former  day  in  this  term  a 
rule  was  obtained  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  with  liberty  to  the  defendants  counsel  to  move  after- 
wards in  arrest  of  judgment,  if  they  should  fail  in  the  former 
motion.  On  this  day  the  question  vi'as  much  discussed  at  the 
bar,  whether,  on  the  evidence  given  at  the  trial,  the  defendant 
had  been  guilty  of  any  offence  within  the  statute  :  but  it  became 
unnecessary  to  decide  it,  because  it  appeared  (hat  when  the  jury 
brought  in  their  verdict,  the  plaintiff's  counsel  chose  to  apply  it 
to  a  count,  which,  it  was  now  admitted  could  not  be  supported 
in  point  of  law  ;  and  the  associate  accordingly  indorsed  on  the 
postea  that  the  jury  had  found  the  defendant  guilty  of  the 
offence  charged  by  that  count.  Another  question  was  then 
agitated,  whether  (he  finding  of  the  jury  could  now  be  applied 
to  any  other  count  which  was  good,  and  which  was  proved  by 
the  evidence.     But,  after  some  consideration  on  the  bench, 

Lord  Kbnyon,  Ch.  J.  said — We  are  all  of  opinion  that  as 
this  is  z  penal  action,  and  the  plaintiff  has  elected  to  enter  the  ver- 
dict on  one  count,  he  cannot  now  be  permitted  to  resort  to 
another.    For  though  in  some  cases  perhaps  the  jury  would  have 

no 
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no  difficulty  in  giving  their  verdict  on  any  count,  yet  in  others         1789> 

they  would  not  be  warranted  in  so  doing.     And  though  in  this         

particular  case  the  jury  gave  their  verdict  generally  for  one  pe-        ttgauut 
nalty,  yet  the  plaintiff's  counsel  chose  to  apply  it  to  a  particular       Bernet. 
count ;  and  by  that  election  they  must  be  bound. 

It  being  admitted  that  this  count  could  not  be  supported. 

The  judgment  was  arrested. 


The  King  against  The  Inhabitants  of  St.  Matthew,     Wedneniuy, 

^  -.  '        JVoo.  8tb. 

Ipswich. 


TWO  justices  removed  Edmund  StoUerj/  and  Jane  his  wife  Theptnper 
from  St.  Nicholas  to  St.  Matthew,  both  in  Ipswich;  which  came  to  an  inn 
order  was  afterwards  confirmed  by  the  sessions,   subject  to  the  ef  the  waiter 
opinion  of  this  Court  on  the  following  case.  to belnh* '^'^ 

About  five  years  ago  the  waiter  belonging  to  S.  Ribbandsf  and  continned 
who  kept  an  inn  in  St.  Matthew,  being  ill,  sent  for  the  pauper  ^d^^odSne"! 
Edmund  Stollery  (who  was  then  a  single  man,  and  legally  set-  months ;  and 
tied  in  St.  Nicholas)  to  assist  him  at  the  inn,  where  he  stayed  as  wen7away  in 
helper  to  the  waiter  about  six  months,  and  then  went  away.  i3  months. 
The  waiter,  being  again  taken  ill,  sent  for  the  pauper  to  help  time  the  pan- 
him,    which  he  did;   and   he  continued  in  the   inn  as  boot-  per  continned 
catcher   for   nineteen    months,   during  which  time    he   lodged  sume  manner 
and  boarded  there,  and  was  to  be  satisfied  by  the  gentlemen  who  J*^  ^tj^ 
came  to  the  house.      Ribbands  knew  of  his  being  there  the  without  mak- 

night  after  he  came,  but  nothing  passed  between  him  and  the  ""^  ?°y  S*'^ 
^  .        .       '       „M  ■  I  /.        •  mentatallwith 

pauper  at  the  time.       iiie  waiter   who   sent  for  the   pauper  the  master, 

continued  in  the  service  of  Ribbands  till  about  July  in  the  ^Serknewof 
next  year,  when  he  went  away,  and  the  pauper  continued  there  his  being  in  Um 
till  the  Christmas  following;  when,  Ribbands,  and  the  pauper  J^nj^^. 
having  some  dispute,  the  former  told  him  to  go  away,  upon  which  it  was  held  that 
he  asked  Ribbands  to  give  him  something  for  the  time  he  had  iTsetUanci^ 
been  there.    Ribbamls  replied  he  should  not  give  him  any  thing  ^y-  ^^^^  ^r- 
as  he  had  made  no  agreement  with  him  ;  but  on  being  pressed  there  was  no 
again   to  consider   his  situation,   he  not  having  any  thing  to  *>»riDgfora 
help  himself.  Ribbands  gave  him  two  guineas,  and  sent  him  pr^ssorim- 

away,  and  the  pauper  then  left  the  house.     The  pauper  con-  P*'^^'    ^®^ 

•        ,1.         1..  Ti-ii       f      ,  .  could  only  be 

sidered  himself  not  as  a  servant  to  Ktouands,  but  as  assistant  considered  as 

to  the  waiter,  and  thought  himself  at  liberty  to  go  away  when  JhcrawtCTd^^ 

he  pleased  :  he  saw  Ribbands  sometimes,  who,  if  a  guest  wanted  ing  the  last  six 

Vol.  IIL  G  g  his  "^'*^' 
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1789.        hU  boots^  told  the  pauper  to  get  tbcm^  and  at  other  times  seol 
J~r"         hio  on  errands. 
ogmMi  Partridge  and  Jones  Adair ^  in  support  of  the  order  of  sesaioDs, 

T!j^^*^'*     contended  that  the  pauper  gained  a  settlement  in  St,  Matthew^s 

StMATTBJEW.  by  serving  nineteen  months  under  an  hiring  with  Ribbands: 

For  though  there  were  no  personal  communication  betweeo  themj 
yet  the  waiter  may  be  considered  as  the  agent  of  his  master 
in  this  respect,  and  then  sufficient  appears  in  the  case  to  shew 
that  there  was  a  general  hiring,  under  which  the  pauper  might 
gain  a  settlement.  And  the  circumstance  of  the  master's  know- 
ing that  the  pauper  was  in  his  service  on  the  second  day  amounts 
to  a  confirmation  of  the  act  of  his  agent.  With  respect  to  any 
agreement  between  the  master  and  the  pauper  being  negatived 
by  the  case;  that  only  means  that  there  was  no  agreementybr 
wages.     But  as  the  master  availed  himself  of  the  service  of  the 

,  pauper  during  the  whole  time,  the  latter  might  have  recovered 

a  recompence  from  the  former  on  an  implied  agreement. 
Though  even  if  there  were  qo  wages  that  would  not  defeat  the 
settlement.  But  even  if  it  were  doubtful  whether  the  pauper 
was  to  be  considered  at  first  merely  as  an  assistant  to  the  waiter, 
yet  for  the  last  six  months  he  must  necessarily  have  be^  the  ser- 
vant of  Ribbands^  (the  waiter  being  then  gone,)  and  as  he  conti* 
nued  in  the  same  service  after  the  waiter  went  as  before,  with- 
out making  any  new  agreement,  the  latter  service  is  a  strong 
presumption  of  a  general  hiring  from  the  beginning. 

Bearcroft  and  Hay,  contra,  were  stopped  by  the  Court, 
liord  Kenyon,  C.  J. — ^There  never  was  a  case  like  the  present 
in  which  a  hiring  was  presumed  by  retrospect.  In  the  case  indeed 
of  K.  V.  New  Windsor  (a),  a  conditional  Inrmg  with  a  proper  ser- 
vice, was  held  sufficient  to  gain  a  settlement :  but  there,  there 
was  an  express  hiring  by  the  master  when  the  pauper  first  entered 
into  the  service.  To  some  of  the  positions  which  have  been 
laid  down  at  the  bar  I  perfectly  accede;  as  that  there  is 
no  necessity  for  an  hiring  by  the  master  himself;  that,  if 
there  be  an  hiring,  it  shall  be  presumed  to  be  an  hiring  for  a  year, 
unless  something  appear  to  shew  that  the  contrary  was  in- 
tended ;  and  that  wages  are  not  necessary  to  confer  a  settlement  . 
on  the  servant.  But  the  foundation  of  the  argument  here  is 
that  the  pauper  was  the  servant  of  Ribbands :  now  that  is  ex« 
pressly  negatived  by  the  facts  of  the  case.  For  it  is  stated 
that  the  waiter,  being  ill,  sent  for  the  pauper,  who  went  as 

(a)  Burr.  S.  C.  19. 

helper 
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helper  to  the  teaiter ;  and,  after  staying  there  six  months,  went        1789. 
away;   and  that  the   waiter  being  afterwards  taken  ill   again      TheiCnio 
sent  for  the  pauper,  who  went  a  secoivd  time  to  perform  the        agmiut 
business  for  th^  waiter.    And  here  the  question  arises,  upon  the        ^^  J^ 
determination  of  which  this  case  must  turn,  in  what  situation  StttAiTBsw. 
was  the  pauper  at  that  time?  The  case  states  that  he  came  there 
as  helper  to  the  waiter;  and  there  is  nothing  in  the  case  from 
whence  we  can  infer  that  he  was  the  servant  of  Ribbands, 
Therefore  down  to  the  time  when  the  waiter  went  away,  it  is 
impossible  to  say  that  there  was  any  agreement  between  /2t6- 
bands  and  the  pauper.     It  is  true  that  we  cannot  refer  the  last 
six  months  of  the  pauper's  service  to  any  thing  but  a  contract 
with  Ribbands :  but  that  b  not  sufficient  to  give  a  settlement. 
If  indeed  the  pauper  had  been  before  in  Ribbands^  service,  and 
had  then  lived  under  a  yearly  hiring,  making  in  the  whole  a 
year's  service,  that  would  have  gained  him  a  settlement.     But 
here  was  no  contract  with  Ribbands,  either  express  or  implied, 
until  the  last  six  months.     The  cise  of  Rex  v.  Weyhill  \a)  is 
not  unlike  this:  there  indeed  the  pauper  was  taken  out  of  charity; 
but  in  that,  as  well  as  in  the  present,  case  the  pauper  was  taken 
in  such  a  situation  as  excludes  an  hiring  by  the  master.    In 
cases  where  the  nature  of  the  service  implies  an  hiring,  the  Court 
will  raise  such  implication  (fr);  but  the  nature  of  the  service  here 
implies  the  reverse.     Small  circumstances  indeed  have  been  held 
sufficient  to  raise  a  contract ;  as  where  the  master  told  the  pau- 
per "  to  go  in  to  Ned  Hiirs  place,"  it  appearing  that  Ned  Hill 
had  lived  there  as  a  yearly  servant :  but  it  is  to  be  observed  that 
in  that  case  there  was  some  conversation  between  the  master  and 
the  servant  respecting  the  contract:  but  here  there  was  none. 
Per  Curiam,  Rule  absolute, 

(a)  Bwrr,  S.  C.  491. 

(6)  Fid.  R.  ▼.  The  InhabitanU  of  Lyihy  post,  5  voL  327.  and  R.  v.  Tbe  Inha- 
^itanU  of  lAng  frhatton,  lb.  447. 


Gg  a 
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17f9. 

?vocri8Uu'  Taylor  against  Blair. 

lM,\ii,mt'''  nnil  E  plaintiff  having  recovered  28  shillings  on  the  trial  of  thu 

yitbin  the  -^    cause,  the  defendant  on  a  former  day  in  this  term  obtained 

ttetou^^of ^  *  ''"'^  *®  shew  cause  why  he  should  not  be  at  liberty  to  enter  a 

Requests  of  suggestion  on  the  record  that,   at  the  commencement  of  the 

lued  in  onTof*  action,  he  lived  within  the  jurisdiction  of  the  Court  of  Requests 

the  superior       of  Westminster;  or  why  all  further  proceedings  should  not  be 
courts  lor  a  i  •      ^^  ^       X        ^^p. 

debt  under        stayed,  on  the  23  Geo.  2.  c.  27. 

40«.heniay  Shepherd  now  shewed  cause,    insisting  that  the  application 

Ge;  2.  c.  27.      came  too  late  after  plea  pleaded,  because  the  only  advantage, 

in  bar.    But  if  jq  which  a  defendant  in  such  a  case  was  entitled,  was  to  plead 

he  omit  (0  do  \ 

fto,  the  Court     the  matter  in   bar  to  the  plaintiff's  action,    under  the  eighth 

^TdAciel^er     ^^c^'^"  ^f  ^^^  statute.     But  as  this  defendant  omitted  to  take 
enter  a  sugges-  this  advantage  in  the  proper  stage  of  the  cause,  the  Court  canuot 
r^ord  that       °^^^'  ^^^^  ^^^  proceedings,  or  permit  a  suggestion  to  be  entered 
tiie  defendant     on  the  record,  since  the  statute  does  not  wan  ant  it.     Under  the 
the  jurisdiction  Statute  of  Gloucester  (a),  every  plaintiff,  who  recovers  damages 
or  stay  the         on  the  trial,  is  entitled  to  costs,  unless  he  be  deprived  of  them  by  , 
[i  H.  Bl.  351.   some  subsequent  act.  The  present  statute  only  deprives  the  plain* 
1  East,  552.]    tiff  of  his  right  to  costs  in  one  event,  namely,  his  taking  issue  on 
the  matter  pleaded  in  bar^  by  virtue  of  the  8th  section,  and  that 
being  found  against  him.     But  if  this  application  were  to  suc- 
ceed,   it  would  repeal  the  8tli  clause  of  this  act,   which  was 
.  passed  as  well  for  the  purpose  of  giving  the  plaintiff  an  opportu- 
nity of  stopping  his  action  at  a  certain  stage  of  it,  if  it  were  iH- 
grounded,  as  on  the  defendant's  account;  and  it  would  be  to  de- 
prive a  plaintiff  of  those  costs,  to  which  he  is  entitled  under  the 
statute  of  Gloucester. 

Erskine  and  Burroughy  in  support  of  the  rule,  observed  that  the 
act  of  parliament,  on  which  this  motion  was  founded,  differed 
from  the  Middlesex  act  (&),  by  which  it  was  enacted,  that  the 
defendant  should  be  entitled  to  double  cost?,  if  the  plaintiff  do 
not  recover  40«. ;  for  the  21st  section  of  this  act  enacts,  '^  that 
*^  no  action  for  any  debt,  not  amounting  to  40i.  and  recover* 
*'  able  in  the  Court  of  Requests,  shall  be  brought  against  any 
''  person  residing  within  the  jurisdiction  thereof,  in  any  other 
*^  Court  whatsoever."  This  is  an  absolute  prohibition  to  such  a 

(a)  6Ed.t.c.l.  (b)  23  Geo,  2.  t.  S3.  «.  19. 

plaintiff' 


IN  THE  Thirtieth  Year  op  GEORGE  III.  453 

plaintiff  as  the  present^  declaring  that  he  shall  not  siie  out  of        1789. 
the  court  of  requests ;  and  therefore  the  defendant  may  take  ad-         ' 
vantage  of  the  plaintiff's  suing  in  direct  opposition  to  the  sta-      .  ^ffmmi 
tute,  or  the  Court  may  stay  the  proceedings,  in  any  stage  of  the        Blair. 
cause.     In  Petrie  v.  JVhite  ia\  the  Court  granted  such  an  ap- 
plication as  this^  even  after  verdict.     The  8th  section,  which  is 
relied  on,  does  not  say  that  the  defendant  shall  not  take  advan- 
tage of  the  act  except  by  pleading ;  for  it  only  enacts,  **  that  he 
*'  may  plead  generally/'  ^c.  leaving  it  in  his  option  to  do  so  or 
not.     Me  may  therefore  have  the  benefit  of  the  statute  either  by 
pleading,  by  nonsuiting  the  plaintiff  at  the  trial,  or  by  application 
to  the  court  at  any  time  before  judgment.   But,  according  to  the 
plaintiff's  construction,  the  21st  section  would  be  nugatory,  and 
the  defendant  would  not  even  be  entitled  to  obtain  a  uonsuit  at 
the  trial. 

Lord  Kenyon,  C.J. — It  has  been  urged  in  support  of  this    > 
rule  that,  unless  we  interfere  in  this  stage  of  the  proceedings, 
the  21st  section  of  the  act  will  be  rendered  nugatory:  but  that 
is  by  no  means  the  case ;  for  the  defendant  might  have  pleaded 
the  statute ;  or  perhaps  if  the  objection  had  been  made  at  the 
trial,  the  plaintiff  would  have  been  nonsuited.     But  there  are 
many  cases  where,  if  the  party  omit  to  take  the  benefit  of  an 
objection,  which  he  is  entitled  to  take  in  any  particular  stage 
of  the  cause,  he  cannot  take  advantage  of  it  afterw  ards.     As 
in  the  instance  of  actions  brought  in  an  inferior  court,  where 
the  cause  of  action  must  be  proved  to  have  arisen  within  its 
jurisdiction ;  if  the  defendant  make  an  objection  ou  the  trial 
for  the  want  of  such  proof,  he  is  entitled  to  a  verdict,  or  to 
insist  that  the  plaintiff  shall  be  nonsuited :  but  if  no  such  ob- 
jection be  made,  and  the  cause  of  action  be  laid  in  the  declara- 
tion to  arise  within  the  jurisdiction,    he  cannot,  after  verdict 
against  him,  take  advantage  of  it's  not  having  been  proved,  either 
by  a  false  judgment  or  a  writ  of  error,  because  the  defect  does 
not  appear  on  the  record.     In  the  case  of  Petrie  v.  White,  the 
Court  granted  a  rule  to  stay  the  proceedings,  because  the  defend- 
ant had  no  other  remedy  :  but  here  the  act  of  parliament  has 
directed  the  manner  in  which  the  defendant  was  entitled  to  take 
advantage  of  it.     The  argument,  that  under  the  statute  of  GloU' 
tester  a  plaintiff  is  entitled  to  costs,  where  he  recovers  damages, 
in  all   cases,    unless   deprived   of  them  by  some  subsequent 

(a)  Ante  5. 

G  g  3  act, 
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1789.        act,  18  unanswerable.     Different  acts  of  parliament  have  pre- 

scribed  different  modes  by  which  a  plaintiff  may  be  deprived  of 

'^Jgahwt^       ^osts ;  some  by  a  suggestion  on  the  roll ;  others  by  a  certi6cate 
Blair.        from  the  Judge ;  and  others  by  plea.    Tlie  statute  in  question  has 
prescribed  the  latter  mode ;  and  as  the  defendant  has  not  chosen 
to  avail  himself  of  that,  his  application  is  now  too  late. 
Per  Curiam, 

Rule  discharged. 


tr^**!!??'  Biggs  and  Others  as^ainst  Lawrence. 

Nov.  18th.  ^ 

An  action  can-  y  TPQN  a  rule  to  shew  cause  why  there  should  not  be 
tained  by  ^    a  new  trial,  in  a  cause  tried  before  Buller,  J.  at  the  last 

leveralpart-      assizes  in  Cornwall;  the  learned  Judge  reported  that  this  was 

ncfB  tor  soods  . 

sold  by  one  of  an  action  for  goods  sold  and  delivered,  brought  by  four  part- 

Gmetiuey^l^  ners,  plaintiffs,  three  of  whom  lived  in  England,  and  the  other 
packed  by  him  in  Guernsey.  The  defendant,  who  lived  in  Cornwall,  sent  an 
muinerfor  the  ^^^^^  fo"*  ^^^^  brandy  to  the  partner  living  in  Guernsey,  which 
pnrposeof  he  directed  to  be  delivered  to  one  Wood,  the  captain  of  a  smug- 
thoi^'the  gling  vessel.  Some  of  it  was  delivered  at  Guernsey,  other  part 
o^r  Partners,  of  it  at  sea.  It  was  all  put,  by  the  partner  at  Guernsey,  into 
Ejvg/aiK/,  knew  half  ankers,  and  ready  slung  for  the  purpose  of  smuggling :   but 

notWof  the    j^  ^^g  |o  ^e  brought  into  England  at  the  risk  of  the  defend- 

sale ;  for  it  is  a  " 

contract  bv       ant.     The  contract  was  made,  and  the  goods  delivered,  with- 

siibjccts  0^  this  Qjjj  ^|j^  privity  or  personal  participation  of  the  three  partners 
in  contraven-  residing  in  England.  Two  objections  were  made  at  the  trial 
*^dSi^u!c'li^^^  by  the  defendant's  counsel ;  Ist,  That  Wood'a  hand- writing,  ac- 
must  be  consi-  knowledging  the  receipt  of  the  goods,  was  not  sufficient  to 
sfufi^  light  as  if  charge  the  defendant,  but  that  Wood  himself  ought  to  have 
all  the  partners  been  called ;  but  as  it  was  established  that  Wood  was  the  defend- 
England,  ^^^*^  agent  for  this  purpose,  the  goods  being  directed  to  be 

Where  an       delivered  to  him,  Mr.  Justice  Buller  thought  that  any  acknow- 
ployed  to  bny     ledgment  under  his  hand  was  evidence  against  his  principal^ 


goods,  his  ac-  35  much  as  if  it  had  been  an-acknowledirement  in  the  hand- 

knowledgment  r    •       1  /•     .         •  •        ir          .1       ■ 

ofhavincre-  Writing  of  the  defendant  himself.     2dly,  It  was  objected  that 

e^denceor  **  ^^^  plaintiffs  could  not  recover,  because  it  appeared  by  their 

delivery  to  own  shewing  that  the  goods  were   intended  to  be  smuggled 

r4T!^'466  '°^^  England,  of  the  laws  of  which,  they,  as  subjects  of  the 

5  T.  R.  599.  crown  of  Great  Britain,  were  bound  to  take  notice,   and  that 

h  Tannt!i8i.*  ^"^  ^'  ^^®°^  ^^^  actually  assisted  in  the  very  act  of  smuggling : 

4  lb.  565.  and 

7  T.  R.  663.] 
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and  the  learoed  Judge,  being  of  that  opinion,  nonsuited  the        1789* 
plaintiff. 

Lawrence  Serjeanti  against  the  rule,  was  stopped  by  the        mg^a 
Court.  Lawrbmce. 

Gibbsy  contra,  admitted  that  the  question  must  be  considered 
as  if  all  the  plaintiffs  lived  in  England,  but  contended  that 
they  were  entitled  to  recover  the  value  of  the  goods,  because 
the  contract  of  sale,  and  the  delivery  of  the  goods,  were  com- 
pleted at  Guernsey y  where  such  a  contract  was  not  illegal :  and 
the  goods  being  afterwards  smuggled  into  England  will  not 
defeat  the  plaintiff's  right,  which  accrued  on  the  delivery  of 
them,  as  they  were  not  concerned  in  the  subsequent  act  of 
smuggling;  even  though  tliey  knew  at  the  time  that  the  defendant 
intended  it.  The  case  of  Holman  v.  Johnson  {a),  expressly  de- 
cides this  point,  which  was  fully  discussed  both  at  the  bar 
and  on  the  bench :  and  that  case  has  been  acted  upon  as  law 
ever  since.  Now  that  cannot  be  distinguished  from  the  present 
case  upon  any  of  the  principles  on  which  it  was  decided.  In 
both,  the  contract  was  completed  abroad,  and  the  vendor  knew 
that  the  goods  were  to  be  smuggled  into  England  (6).  But 
even  supposing  that  a  contract  for  the  sale  of  goods  was  made 
in  England,  and  the  delivery  of  the  goods  here ;  there  it  no 
authority  to  shew  that  the  vendor  cannot  recover  the  price,  on 
account  of  any  illegal  use  which  the  vendee  may  afterwards 
make  of  them  ;  and  yet  innumerable  instances  muat  have  oc« 
curred,  wherein  such  a  defence  might  have  been  set  up  in  point 
of  fact,  if  the  sum  which  the  vendor  was  to  receive  depended 
on  the  subsequent  illegal  act,  or  if  the  vendee,  by  his  contract, 
were  obliged  to  make  an  illegal  use  of  the  goods,  that  might 
make  a  difference.  But  here  the  contract  was  completed  before 
any  illegal  use  was  made  of  the  goods.  On  the  contrary  there 
are  analogous  cases  in  which  it  has  been  held  tliat  the  original 
contract  is  not  affected  by  the  subsequent  use  made  of  the 
tLing  contracted  for,  if  it  be  optional  in  the  party  to  apply  it 
afterwards  to  what  purpose  he  pleases.  As  if  one  lend  money 
to  another  to  game  with,  although  gaming  be  illegal,  yet  it  . 
hath  been  held  that  such  money  may  be  recovered  by  the  lender, 

(a)  Cotrp.  341. 

(6)  It  should  seem  from  the  maimer  in  which  the  case  of  Holman  and  another 
Y.  Johnton  im  leported,  that  one  of  the  plaintiffs  was  a  soliyect  of  this  coimtry ; 
though  resident  at  Dunkirk;  for  one  of  them  is  stated  to  be  residini  at,  the  otiwv 
a  native  of,  Dunkirk :  but  no  str^  is  laid  on  that  circnmttance. 

G  g  4  although 


\ 
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although  it  be  lent  at  the  time  and  place  of  play.     Robinsonv. 

Bland,  9,  Burr.  1077.     For  the  statute  9  Ann,  c,  14.  «.  1.  only 
annuls  the  $ecurity,  and  not  the  contract.     So  in  the  case  of 

Petrie  v.  Uatmay  (a),  it  was  objected  that,  as  the  plaintiffs 
knew  of  the  illegality  of  the  transaction,  they  ought  not  to  re* 
cover;  but  the  Court  thought  that  did  not  affect  the  contract 
with  respect  to  the  rights  of  the  party  who  advanced  the  money 
by  the  direction  of  the  defendant.  In  no  instances  have  ob« 
jections  of  this  sort  prevailed,  unless  where  the  plaintiffs  were 
themselves  parties  to  the  illegal  act,  which  cannot  be  said  to  be 
the  case  here ;  for  before  the  goods  were  attempted  to  be 
smuggled  into  England,  the  contract  of  sale  was  entirely  com* 
pleted. 

Lord  Kenyon,  C.  J. — If  the  decision  of  this  case  had  die 
least  tendency  to  overturn  that  of  Holman  v.  Johnson,  I  should 
certainly  pause  a  little  before  I  gave  any  opinion  which  might 
shake  it.  But  I  wish  to  leave  the  authority  of  that  case  un- 
questioned, because  I  approve  of  it.  To  the  case  of  Robinson 
and  Bland  I  also  give  my  assent.  The  former  of  those  cases  was 
on  a  contract  entered  into  by  foreigners,  bound  by  no  allegiance  to 
this  country :  and  the  latter  was  a  contract  made  in  France,  which, 
being  warranted  both  by  the  laws  of  that  country  and  this,  was 
carried  into  execution  here.  But  in  this  case  it  is  admitted, 
and  the  plaintiff's  counsel  was  obliged  to  make  the  admission, 
that  this  must  be  considered  as  a  contract  made  in  England. 
But  it  has  been  insisted  that  no  adjudged  case  is  to  be  found,  in 
which  it  has  been  determined  that  persons,  standing  io  the 
situation  of  these  plaintiffs,  shall  not  recover.  But  similar  cases 
have  frequently  occurred  at  nisi  prius ;  and  the  reason  why  no 
solemn  decisions  are  to  be  met  with  on  the  subject  is,  because  the 
nisi  prius  determinations  were  thought  too  clear  to  be  questioned. 
Where  a  contract  is  made  for  smuggled  goods,  a  party  cannot 
come  into  a  court  of  justice  to  recover  on  it.  A  person  suing  in 
a  Court  of  Law,  must  disclose  a  fair  transaction;  and  it  must  not 
appear,  from  his  own  shewing  at  least,  that  he  has  infringed 
the  laws  of  his  country.  Now  here  three  of  the  plaintiffs  lived 
in  England ;  and  it  is  clear  that  they  knew  either  personally,  or 
(which  is  the  same)  by  their  agent,  the  other  partner  living  at 
Guernsey,  that  the  contract,  which  they  had  entered  into  was 
made  in  direct  contrave^ition  of  the  laws  of  their  country ;  for 
the  goods  came  under  more  than  suspicious  circumstances,  sinc^ 


(a)  Ante  418. 


they 
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ihey  were  sent  in  slings  and  half  ankers,  ready  for  smuggling  ;        1789* 

and  it  requires  much  argument  to  convince  me  that  a  contract 

thus  made  can  be  carried  into  execution  in  England.    There  is        against 

no  dictum  in  favour  of  the  plaintiffs'  right  of  action  ;  and  the    l«AWRitMCB. 

Mrhole  string  of  cases  by  analogy  is  against  it.     Therefore  I  am 

of  opinion  that  the  nonsuit  ought  to  stand. 

AsHHURSTy  J. — I  form  my  opinion  on  this  circumstance,  that 
three  of  the  plaintiffs  lived  in  England;  and  therefore  though 
the  partner,  with  whom  the  contract  was  made,  lived  abroad, 
this  case  roust  be  considered  in  the  same  light  as  if  all  the  part- 
ners lived  here.  It  is  not  necessary  to  determine  whether  a 
person,  who  sells  goods  in  England,  which  are  afterwards  to  be 
applied  to  an  illegal  purpose,  can  recover  the  price  of  them 
here.  For  in  this  case  the  goods  were  sold  and  delivered,  not 
in  England,  but  in  Guernsey,  and  packed  too  in  such  a  manner 
as  to  shew  that  they  were  intended  for  the  purpose  of  smuggling. 
The  plaintiffs  were  agents  to  the  very  act  of  smuggling  ;  they 
were  participes  criminis,  and  therefore  cannot  avail  themselves 
of  the  laws  of  this  country  in  order  to  enforce  a  contract  made 
in  direct  opposition  to  them. 

Bull  BR,  J. — ^This  case  must  be  considered  as  if  it  were  a 
contract  made  between  the  plaintiffs  and  the  defendant,  all 
residing  in  this  country,  for  the  delivery  of  goods  in  Guernsey, 
for  the  purpose  of  smuggling  them  into  England.  And  I  use 
the  latter  expression  because  it  is  clear,  from  the  manner  in 
which  they  were  packed  at  the  time  when  they  were  delivered, 
that  they  were  intended  to  be  smuggled  :  that  was  the  act  of 
the  plaintiffs.  And  I  cannot  say  in  a  Court  of  Justice  that  the 
plaintiffs,  so  offending  against  the  law  of  the  land,  shall  be  per- 
mitted to  recover  on  such  a  contract.  None  of  the  cases  cited 
apply  to  the  present.  That  of  Holman  v.  Johnson  went  on  the 
ground  of  the  plaintiffs  being  foreigners,  which  materially 
distinguishes  it  from  this ;  because  the  subjects  of  one  country 
residing  there  are  not  bound  to  take  notice  of  the  revenue  laws 
of  any  other.  That  maxim  has  been  long  since  adopted  here, 
and  recognized  by  Lord  Mansfield  in  Holman  and  Johnson.  But 
this  IS  the  case  of  one  of  the  king's  subjects  making  a  contract 
directly  against  the  statute  laws  of  this  country.  Neither  has  the 
case  of  Petrie  v.  Hannay  any  relation  to  the  present :  here  the 
contract,  on  which  the  action  is  founded,  is  illegi|l ;  which  was 
not  so  there.  And  in  order  to  make  this  case  like  that,  it  is 
necessary  to  shew  that  these  plain^ffs  were  not  concerned  in  the 

original 
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original  transaction,  but  afterwards  paid  money  for  the  use  of 
the  defendant,  which  they  wished  to  recover  back ;  for  there 
the  money  was  paid  to  a  person,  who  was  not  a  partner  in  the 
original  transaction  ;  and  the  action  was  founded  on  the  subse- 
quent contract,  and  not  on  the  stock-jobbing  transaction. 

GitosB,  J.  of  the  same  opinion. 

Mr.  J.  BuLLER  then  said  that  another  objection  had  been 
made  at  the  trial,  that  the  plaintiffs  ought  not  to  be  nonsuited, 
and  that  it  should  have  been  left  to  the  jury  to  consider  whether 
the  plaintiffs  knew  the  goods  were  to  be  smuggled :  but  that 
be  had  been  of  opinion  that,  as  the  counsel  on  both  sides  bad 
fully  argued  the  question  of  law  on  the  admission  of  facts,  the 
plaintiffs  ought  not  to  be  at  liberty  to  go  to  the  jury  on  the  same 
facts,  when  they  found  his  opinion  against  them  in  point  of 
law  ;  to  which  The  Court  assented. 

Rule  discharged « 


SouTHALL  against  Leadbetter. 


rent  for  Uie 
first  lialfy 
and  ft  rack 
rtnt  for  the 
rest  of  the 
term,  who  by 


Alesseeforei    ^  I  ^HIS  was  an  action  in  replevin;  and  the  defendant  avowed 
p^rconi        ^  ^  bailiff  of  J.  fVinter,  for  30/.,  for  a  quarter's  rent  of  a 

house  in  Shugg  Lane. 

At  the  trial  before  Lord  Kenyan  the  jury  found  a  verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court  on  ihe  following 
case :  in  order  to  try  the  single  question  whether  JLygow,  the 
■i^^"5°*  ^^  assignee  of  the  lease  of  the  house,  for  which  ihe  rent  was  claimed 

to  be  due,  or  Winter^  was  to  pay  the  moiety  of  the  expence  of 
rebuilding  a  party  wall  between  that  house  and  an  adjoining 
one.  Winter  is  the  landlord  of  the  premises  in  question,  and  is 
seised  in  fee  thereof.  Lj/gow  is  occupier  of  part  (a)  of  the 
premises,  and  is  the  assignee  of  a  lease  thereof  granted  by  fVin' 
ter  to  one  Foulston  deceased  for  twenty-one  years,  dated  the  3d 


premises  in 
repair,  and 
covenanted  to 
pay  the  land- 
tax  and  all 
other  taxes> 
rates,  assess- 
ments, and 
impontionSf 


^ving  assign-    Juftj  1786;  by  which  lease  (reciting  an  agreement  in  writing 

asmallsomin  dated  the  14th  October  178*^  between  Winter  and  Foulston,  that 
gross*  was  held 

not  to  be  liable  to  pay  (he  expence  of  a  party- wall,  either  by  the  provisions  of  the  statute  or  the 
covenant:  bnt  that  charge  most  in  sach  case  be  borne  by  the  original  landlord .-«The  stat*  14 
Geo.  S.  c  78.  «•  41.  intended  to  throw  that  burden  on  persons  to  whom  long  leases  had  been 
granted  with  a  view  to  an  tmprovemenf  t^tke  estaUf  and  who  afterwards  underlet  at  a  consider- 
able encnoH  qf  rent. — A  lessee  of  such  a  term,  who  afterwards  »old  a  lease  fw  a  turn  in  grAsi, 
would  abo  be  liable  within  this  act ;  semb^   [l  B.  &  P.  303.  B  T.  R.  214.  60t»    5  Taunt.  90.] 

(a)  It  was  not  stated  in  tlie  case  that  Southall  was  the  occupier  of  the  other 
part :  bnt  it  seems  as  if  he  must  have  been  the  occupier,  as  under  tenant  to 
lAfgBWf  otherwise  he  could-  not  have  been  the  plaintiff.  There  were  several 
deteti  both  in  the  pleadings  and  in  the  case  reserved ;  but  the  parties  agreed 
not  to  take  any  advantage  of  them,  but  to  try  the  real  question. 

the 
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the  latter  should  repair  the  messuage  and  prembes  therein  men-        1789* 
tioned,  according  to  the  particulars  ascertained  by  a  surveyor,        ' 
and  that  he  would  on  or  before  the  24th  June  1785}  at  his  o\Yn     '  ^g^jnst 
costs  and  charges,  put  the  said  messuages,  Sfc.  into  good  and  Leadbbttee. 
sufficient    repair ;    on    finishing  which,    Winter  would    make 
a  lease  thereof  to  Foulston,  to  commence  from  Midsummer 
day  then  last,  for  twenty-one  years,  under  the  rent  of  a  pepper* 
corn  for  the  first  half  year  of  the  term,  and  under  the  clear 
yearly  rent  of  120/.  for  the  remainder  of  the  term  ;  and  also  re- 
citing that  Foulston  in  pursuance  of  that  agreement  had  repaired 
Sfc.)  Winter  demised  the  premises  to  Foulston,  his  executors,  ad- 
ministrators, and  assigns,  according  to  that  agreement.  The  lease 
also  contained  a  covenant  by  Foulston  to  pay,^'  from  time  to  time, 
'^  and  at  all  times,  during  the  term,  the  land-tax  and  all  other 
**  taxes,  rates,  assessments,  and  impositions,  whatever,  already 
*'  laid,  assessed,  or  imposed  upon  the  said  prembes,  or  any  part 
*'  thereof,  or  upon  the  said  John  Winter,  bis  heirs  and  assigns,  in 
''  respect  thereof,  by  authority  of  Parliament,  or  otherwise  how- 
"  soever."     The  case  then  stated  that  Foulston  laid  out  and  ex- 
pended in  the  repairs  of  the  premises  150/.     And  that  though 
the  consideration  stated  in  the  assignment  to  Lygow  appears  to 
be  only  5s.  yet  that  the  sum  actually  paid  as  the  consideration  (a) 
for  it  was  I60/.    The  old  wall  was  condemned  in  the  year  178B; 
and  the  present  party-wall  was  built  according  to  the  terms  of 
the  act  of  parliament.    Lygow  has  paid  for  a  moiety  of  the  party- 
wall,  the  bills  for  which  exceed  the  quarter's  rent  for  which  the 
distress  was  made:  those  bills  were  tendered  to  Winter  before 
the  distress,  but  he  refused  to  allow  them.    The  prembes  in 
question  were  previous  to  the  commencement  of  the  present 
lease  let  by  Winter  at  a  rent  of  1 10/.  per  annum,  out  of  which 
he  allowed  to  the  tenant  the  land-tax. 

Wood,  for  the  plaintiff,  contended  that  Winter  was  liable  to 
pay  the  expence  of  the  party-wall,  and  that  the  plaintiff  was  en- 
titled  by  the  14  Geo.  3.  c.  78.  s.  41.  to  deduct  it  out  of  the  rent. 
By  that  statute  this  onus  is  thrown  on  the  owner  of  the  improved 
rent;  but  that  improved  rent  b  used  in  contradistinction  to 
ground-rent  and  rack-rent*  In  the  present  case  there  b  only 
one  rent;  to  which  Winter  is  entitled.  And  as  he. granted  this 
lease  at  rack-rent,  reserving  the  best  price  which  he  could  pro- 
cure for  it  at  the  time  (since  he  advanced  10/.  per  armumon  the 
former  rent,  besides  the  land-tax,  which  he  allowed  to  the  for* 

mer 
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1789*        iner  lessee),  he  is  liable  to  bear  this  expence.     Foubton,  the  orT- 

"  ginal  lessee,  cannot  be  considered  as  the  owner  of  the  improved 

against        TCtit  under  the  statute  from  the  circumstance  of  his  having  re- 

Lbaobkttbr.  ceived  160/.  from  Lygowvis  the  consideration  of  the  assignment ; 

for  he  had  laid  out  a  considerable  sum  of  money  in  repairs  when  he 
first  entered  upon  the  premises,  and  he  covenanted  to  pay  a  rent 
which  appear^  to  have  been  the  full  value  of  them.  The  Jie- 
gislature  only  intended  that  those  lessees,  to  whom  building 
leases  are  granted  on  small  ground  rents,  and  who  after waids 
underlet  at  a  great  encrease  of  rent^  should  be  subjected  to  this 
expence.  But  this  is  simply  the  ca^e  of  landlord  and  tenant 
at  rack  rent ;  and  it  cannot  be  collected  from  any  part  of  the 
case  that  Lygow  is  the  owner  of  any  improved  rent,  in  which 
character  only  he  can  be  made  liable  under  this  act  of  parlia- 
ment. And  it  would  be  extremely  hard  on  a  tenant  for  only 
twenty-one  years  to  compel  him  to  pay  the  expence  of  building 
m  party-wall,  of  which  the  landlord  is  to  reap  the  advantage. 

Baldwin  for  the  defendant.     It  was  the  intenlion  of  the  Le- 
gislature that  the  original  landlord  should  not  be  called  on  to 
bear  this  expence  in  any  case,  where  the  tenant  made  any  im- 
provement on  the  estate,  and  received  any  advantage  from  it. 
Now  it  is  stated  in  the  case,  that  the  estate  has  been  improved 
by  the  first  tenant  laying  out  a  large  sum  of  money  on  it,  and 
afterwards  assigning  the  lease  for  1(J0/. :  and  whether  such  a 
tenant  is  reimbursed  by  receiving  a  gross  sum,  or  by  an  encrease 
of  rent,  he  is  equally  liable  under  this  act  of  parliament.    Other- 
wise that  provision  of  the  act  would  be  entirely  evaded ;  for  thea 
the  first  lessee  would  not  let  the  estate  at  an  improved  rent,  but 
would  sell  the  term  absolutely  for  a  sum  equivalent  to  the  im- 
provement. This  lease  is  undoubtedly  more  beneficial  now  thaa 
it  was  at  first ;  and  the  improvement  was  in  the  contemplation 
of  the  parties  at  the  time  of  granting  the  lease.     But  however 
the  general  question  may  be  determined,  the  parties  in  this  case 
are  concluded  by  the  covenant  in  the  lease;  by  which  the  tenant 
is  to  pay  the  land-tax,  and  all  other  taxes,  rates,  assessments, 
and  impositions  whatever,  ^c. :  now  the  expence  in  question  it 
an  imposition.     And  it  appears  by  this  covenant  that  great 
caution  was  taken  by  the  landlord  to  prevent  any  extraordinary 
expence  being  thrown  on  him. 

Woody  in  reply,  was  stopped  by  the  Court. 
Lord  Kbnyon,  Ch.  J. — The  improved  rent  mentioned  in  this 
act  of  parliament  stands  contradistingubhed  from  some  other  rent, 

but 
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but  here  no  other  rent  was  reserved  but  that  at  the  granting  of        1789. 
the  lease.     But  it  is  said  that  the  lessee  received  from  his  as«        ■ 
signee  a  sum  in  gross,  as  the  consideration  for  the  purchasci       ^^^^^^^ 
vi'hich  is  equivalent  to  an  improved  rent ;  if  indeed  a  large  sum   Lbadbett«, 
were  paid  to  the  purchase  of  a  lease,  though  no  improved  rent 
were  reserved  to  the  origmal  lessee,  I  think  he  would  be  liable 
to  pay  this  expence  within  the  act  of  parliament.     But  that  is 
not  the  present  case.     For  when  Winter  granted  this  lease,  he 
reserved  the  best  rent  which  could  be  procured  for  it  at  that  tiirie, 
since  this  rent  exceeds  the  rent  formerly  reserved  by  10/.  per 
annum,  and  the  whole  of  the  land-tax ;  and  the  case  ought  not 
to  be  varied  by  the  circumstance  of  the  estate's  gradually  in- 
creasing in  a  small  degree.     Where  the  parties  contract  for  m 
lease  at  rack-rent,  the  landlord  is  the  person  who  ought  to 
bear  the  expence  of  the  party-wall.     Then  it  was  contended 
that  the  full  rent  was  not  reserved  originally,  because  it  was 
stipulated  that  the  tenant  should  lay  out  a  considerable  sum  of  ^ 
money  in  improving  the  estate:  but  it  must  also  be  remembered 
that  in  consideration  of  that  the  lessee  was  to  pay  no  rent  for  the 
first  half  year;  which  might  have  been  considered  at  the  time 
as  commensurate  with  the  sum  to  be  laid  out  in  the  repairs.    , 
Neither  is  the  lessee  concluded  by  the  covenant  to  pay  the  taxes, 
assessments,  impositions,  ^c.  for  that  only  extends  to  the  land' 
tax,  and  all  other  taxes  ejusdem  generis :  but  this  is  not  a  tax. 
Therefore  the  plaintiff  in  replevin  is  entitled  to  judgment,  because 
he  has  over-paid  the  rent  distrained  for. 

Ash  Hi;  EST,  J. — ^^Fhe  Legislature  intended  to  throw  this  bur- 
den on  the  lessees  of  building  leases,  by  whom  the  value  of  the 
estates  is  considerably  improved,  and  who  afterwards  make 
under  leases,  reserving  improved  rents.  But  here  it  does  not 
appear  that  any  greater  rent  was  reserved  to  the  first  lessee  than 
there  was  at  the  time  of  granting  the  lease. 

BuLLEE,  J. — The  case  which  the  Legislature  had  in  view 
was  where  a  small  sum  is  reserved,  as  a  ground-rent,  on  a  long 
building  lease ;  and  the  lessee,  in  consequence  of  the  improve- 
ment, .  underlets  reserving  an  improved  rent.  But  here  the 
plamtiif  and  defendant  stand  in  the  relation  of  landlord  and 
tenant ;  and  in  Stone  v.  Greenwell  (a)  Lord  Mansfield  said,  as 
the  parties  stood  in  the  relation  of  landlord  and  tenant,  the  former 
was  liable  under  this  act  of  parliament  to  pay  this  expence. 

G  ROSE,  J. — It  does  not  appear  to  me  that  the  statute  is  merely 
confined  to  building  leases ;  the  words  of  the  act  are  so  framed 

(a)  M.  24  Geo,  Z.  B.  R. 

as 
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1789-        M  to  comprehend  other  cases.     The  statute  says  that  the  owner 

of  the  improved  rent  shall  pay :  but  in  this  case  there  is  only 

^^^^^     one  rent  reserved,  and  that  is  payable  to  Winter ;  he  therefore  is 
Lbadbettbr.  liable  to  pay  this  expence. 

Postea  to  the  plaintiff  (a)* 

'»      (a)  Fuf.  Peck  ▼.  Wood^  post.  5  vol.  ISO.  . 


Fridity,  GooDRiGHT  ou  the  Demise  of  Hall  against 

^•'-  ^^^  Richardson. 

AfeaieiD  Ij^JECTMENT  for  a  messuage  and  some  copyhold  premises 
ir^y^^  ^'  situated  at  Weybridge  in  the  county  of  Surry.     At  the 

detenninable  trial  before  the  Lord  Chief  Baron  a  verdict  was  found  for  the 
%V^n  VlilU  ^^^^^  ^f  ^^^  plaintiff,  subject  to  the  opinion  of  thU  Court  on  the 
for  9  yeiTB,       following  case : 

mt  UiTi^  of  5  William  Child  being  seised  in  fee  of  the  premises  in  question 
Of  6  y*»"J*y  on  the  28th  October  1 785,  demised  the  same  to  one  Jamei  Moss^ 
parties,  on  ^^om  whom  the  defendant  derived  title,  **  at  the  yearly  rent  of 
gmng  reason-  «  iQ/.  payable  half  yearly /or  and  during  the  full  end  and  term 
quit.  "  of  3,  6,  or  9  years  from  the  feast  day  of  St.  Thomas  the 

o  EMt^'il^'  "  -Apostle,  next  ensuing  from  the  date  thereof,  and  to  be  fully 
^<  complete  and  ended  on  the  said  feast  day  of  St.  Thomas  the 
"  Apostle,  which  shall  be  determinable  in  the  years  178&,  1791» 
^'  1794 ;"  in  which  was  a  covenant  by  the  tenant  to  repair  during 
the  term  or  terms  thereby  granted.  On  the  13th  June  1786 
William  Child  surrendered  the  premises  in  question  to  the  lessor 
of  the  plaintiff,  who  on  the  28th  May  1787  was  admitted  there- 
to. On  the  ISth  December  1 788  the  lessor  of  the  plaintiff  served 
the  defendant  with  notice  to  quit  on  or  before  the  feast  day  of 
St,  Thomas  the  Apostle  ensuing. 

Garrow  for  the  plaintiff.  By  the  terms  of  this  demise  a  term 
for  only  three  years  certain  was  granted ;  and  consequently  the 
notice  given  is  sufficient  to  entitle  the  lessor  of  the  plaintiff  to 
recover.  Three  ingredients  are  necessary  to  the  existence  of 
every  term  ;  certainty  as  to  its  commencement,  as  to  its  con- 
tinuation, and  as  to  its  determination.  Plowd.  272.  Now 
though  this  lease  was  good  for  the  first  three  years,  (as  waa 
held  in  Ferguson  v.  Cornish  (a),  where,  on  a  lease  for  7,  14,  or 
21  years.  Lord  Mansfield  sM  "  it  was  undoubtedly  a  good  lease 
^'  for  seven  years/')   yet  it  is  void  as  to  the  rest  for  the  ua« 

(«)  2  Burr.  1034, 

certunty ; 
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certainty  ;  for  it  is  the  same  as  if  it  bad  been /or  three  years,  or        1789. 
sixyearsy  or  nine  years'.  And  in  Ferguson  v.  Cornish,  Lord  ManS'        — • 
field,  after  saying  it  was  a  good  lease  for  seven  years,  added       ^.IJ^jJS"* 
"  whatever  may  be  the  validity  of  it  as  to  the  other  two  event-  Richabdsoit. 
''  ual  terms,  of  fourteen  and  twenty-one  years ;"  by  which  he 
seems  to  have  hinted  a  strong  opinion  that  it  was  bad  for  the 
remainder.     If  this  had  been  a  lease  for  three  years,  and  so  from 
three  years  to  three  years  during  the  life  of «/.  S.,  it  would  have 
been  a  good  lease  for  six  years,  for  during  six  years  there  is  cer- 
tainty ;  but  void  as  for  the  remainder,  because  it  is  uncertain 
how  many  more  years  J.  S,  may  live.  Plowd.  273.  1  Inst*45>b. 
And  this   is  not  like  a  demise  for  nine  years  determinable  at 
three  or  six,  because  that  is  a  certain  lease  for  nine  years  at  its 
commencement,  unless  either  of  the  parties  should  determine  it 
at  one  or  other  of  those  periods.    But  here  it  is  uncertain  at  first, 
whether  the  demise  is  for  three,  or  six,  or  nine,  years. 
Marryatt,  for  the  defendant,  was  stopped  by  the  Court. 
Lord  Kenyon,  Ch.  J. — ^Therc  is  no  doubt  of  what  Lord 
Mansjields  opinion  would  have  been  in  Ferguson  v.  Cornish,  as 
to  the  validity  of  the  lease,  beyond  the  first  seven  years  (a). 
In  these  cases  the  intention  of  the  parties  ought  to  prevail,  if 
it  be  not  contrary  to  law.     It  is  true  that  there  must  be  a  cer- 
tainty in  the  lease  as  to  the  commencement  and  duration  of  the 
term :  but  that  certainty  need  not  be  ascertained  at  the  time ; 
for  if  in  the  fluxion  of  time  a  day  will  arrive,  which  will  make 
it  certain,  that  is  sufficient.     As  if  a  lease  be  granted  for  21 
years  after  three  lives  in  being ;  though  it  is  uncertain  at  first 
when  that  term  will  commence,  because  those  lives  are  in  being, 
yet  when  they  die  it  is  reduced  to  a  certainty ;  and  id  cerium  est 
quod  cerium  reddi  potest :  and  such  terms  are  frequently  created 
for  raising  portions  for  younger  children.     Now  in  this  case  it 
is  impossible  to  form  any  doubt  respecting  the  intenting  of  these 
parties.    It  was  inteuded  that  this  lease  should  take  effect  for 
three  years,  at  all  events  ;  and  that  it  should  be  in  the  election 
of  either  of  the  parties  to  put  an  end  to  it  at  that  time,  or  at 
the  end  of  six  years,  giving  reasonable  notice  to  the  other.     It 
is  like  a  lease  for  a  year,  and  so  from  year  to  year ;  where,  if  the 

(a)  His  Lordship  favoared  ns  with  bis  own  note  of  that  case ;  in  which  Lord 
Maiufield  snid,  "  The  defendant  was  certainly  in  possession,  and  iball  as 
'*  certainly  pay  the  nmt.  It  was  at  least  a  lease  for  seven  years;  ikemif  ^ 
"  eontinuts,  U  is  for  fourteen  years ;  if  at  the  end  of  that  time  he  stiB  continaes, 
it  is  for  twenty-one  years." 

lessee 
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1789.        lessee  wish  to  lieiermine  it  at  the  end  of  the  year,  he  must  give 

■  reasonable  notice  to  the  other  party.     And  though  here  either 

^^^Mt^^    of  the  parties  might  have  determined  the  lease  at  the  expira- 

RicHARDsoN.   tion  of  the  first  three  years,  yet  when  the  time  elapsed,  at 

which  notice  ought  to  have  been  given  for  that  purpose,  the 
lease  could  not  be  determined  till  the  end  of  the  next  three 
years.  Consequently  the  lessor  of  the  plaintiff  is  not  entitled 
to  recover. 

AsHHURST,  J. — All  that  is  required  is  either  that  the  term 
should  be  certain  in  itself,  or  reducible  to  a  certainty.  Now 
that  is  the  case  here;  for  it  is  for  three,  six,  or  nine  years,  as 
the  case  may  happen ;  the  parties  having  agreed  that  it  should 
be  determinable  in  the  years  17B8,  1791,  1794.  It  is  there, 
fore  a  lease  for  three  years  certain,  or  for  six  or  nine  years^ 
unless  the  parties  determine  it  sooner. 

BuLLER,  J. — ^I'his  is  a  lease  for  nine  years,  determinable  by 
either  of  the  parties  at  the  end  of  the  first  three  or  six  years ; 
for  it  is  stated  in  the  case  that  it  is  determinable  in  tlie  years 
1788,  1791 9  1794.  But  if  it  were  not  determined  at  either  of 
those  periods,  the  party  first  giving  reasonable  notice,  it  was  to 
continue  for  the  nine  years. 

Grose,  J. — Of  the  same  opinion. 

Postea  to  the  defendant. 


Ellis  and  others  against  Hunt,  and  also  against 
Dawes  and  others.  Assignees  of  Moore,  a  Bank- 
rupt. 

TROVER  for  a  quantity  of  files.  At  the  trial  before 
Lord  Kenyan,  at  Westminster,  a  verdict  was  taken  for  the 
pla'mtiifs,  subject  to  the  opinion  of  (he  Court  on  the  following 
case.  On  the  8 1st  of  October  1788,  Moore,  the  bankrupt, 
ordered  the  goods  in  question  from  the  plaintiffs,  who  are 
manufacturers  at  Sheffield;  and  on  the  I4th  of  November  follow- 
ing they  were  sent  by  Routers  waggon,  directed  to  the  bankrupt 
and  pot  his  ' 

mark  on  them,  bnt  did  not  take  them  away,  because  they  had  been  attached  there  by  a  creditor 
of  the  bankrupt ;  the  consignor  could  not  afterwards  stop  them,  because  they  were  not  then  in 
tranntu.    It  is  not  necessary,  in  order  to  divest  the  consignor's  right  to  stop  ta  trmwtu^  that  the 

foods  should  have  been  taken  by  the  very  hands  of  the  consignee  himself.     [7  T.  R.  440. 
^p.  61S.    1  B.  &  P.  544.    1  East,  515.    2  East,  528.    3  lb.  389.    3  B.  df  P.  469.   4  Esp.  440. 

ia 


Friday, 
Not.  i^Oth. 


"Where  goods 
were  con* 
signed  to  ji,, 
and  on  his 
becoming  a 
bankrupt,  his 
assignee  went 
to  the  inn, 
where  tliey 
were  arrived. 
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in  London;  the  waggon  being  overloaded^  the  cask  was  taken        1789* 

out  at  Stamford,  in  its  way  to  town,  and  put  into  the  defendant        

Hunt's  waggon,  which  brought  it  to  the  Castle  and  Falcon  inn  atioinst 
in  London,  on  the  22d  of  November  I7H8  The  plamtiiFs  livtiT. 
drew  a  bill  on  the  bankrupt  for  part  of  the  value  of  the  goods, 
which  bill  was  never  paid.  The  cask  and  files  were,  on  their 
arrival  in  town,  immediately  attached  by  Messrs.  Fenton  and 
Company,  creditors  of  the  bankrupt,  by  process  of  foreign 
attachment  issued  out  of  the  Mayor*s  Court  of  London;  the 
cask  remained  at  the  inn,  charged  with  such  attachment,  so 
far  as  the  same  could  charge  it.  On  the  15th  of  November  a 
docquet  was  struck  against  Moore;  and  on  the  18th  a  com- 
mii>sion  of  bankrupt  issued  against  him,  on  which  he  was  de- 
clared a  bankrupt,  and  the  other  defendants  were  chosen  his 
assignees.  On  the  24th  of  November  a  provisional  assignment 
was  executed  by  the  commissioners  to  John  Wells,  the  messenger 
under  the  commission,  who  on  the  same  day  demanded 
the  goods  in  question  from  the  defendant  Hunt  the  carrier,  and 
put  his  mark  upon  the  cask,  but  did  not  take  the  goods  away. 
On  the  28th  of  November  the  plaintiffs  wrote  a  letter  to  the 
agent  of  Royle's  waggon,  directing  him,  in  case  the  goods  were 
not  delivered,  to  keep  them  in  his  warehouse,  as  they  had  heard 
that  Moore  was  become  a  bankrupt.  On  the  \3i\\o(  December 
the  plamtiffs  demanded  the  cask  and  files  of  Matt,  the  master 
of  the  Castle  and  Falcon,  and  offered  to  pay  the  carriage  and 
to  indemnify  him,  which  Mott  refused  ;  and  upon  the  attach- 
ment being  withdrawn,  he  delivered  up  the  goods  to  the  defend- 
ants, the  assignees,  of  whom  they  have  since  been  demanded^  .  . 
but  they  have  refused  to  deliver  them  up. 

Wood  for  the  plaintiffs.  The  general  rule  is  now  clearly 
established  that  the  consignor  of  goods  may,  in  case  of  the  in- 
solvency of  the  consignee,  stop  them  at  any  time  before  they 
get  into  hb  actual  possession.  Upon  that  principle  the  plaintiff 
was  entitled  to  stop  them  in  this  instance,  they  being  still  in 
transitu,  while  they  were  in  the  custody  of  the  carrier  or  his 
agent.  In  Snee  v.  Prescot  (a),  Lord  Hardzmcke  said  that  "  if 
''  goods  were  delivered  to  a  carrier  to  be  conveyed  to  A.,  and 
'^  while  the  carrier  was  upon  the  road,  and  before  actual  delivery 
**  to  A.  by  th^  carrier,  the  consignor  hears  that  A.  his  consignee 
'^  is  likely  to  become  a  bankrupt,  or  is  actually  one,  and  counter- 

(a)  1  Atk,  240. 

Vol.  III.  H  h  "  mands 
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1789*        ''  mands  the  delivery,  and  gets  them  back  into  his  ovm  possesaioo 

"■        "  again>  Irover  will  not  lie  by  ibe  assignees  c(  Jl.\  because  the 

of^inst        ^'  goods,  while  they  were  i/i  transitu,  might  be  so  countermaiided." 

Hunt.        ]>}ow  here  the  letter  was  a  sufficient  countermand  of  the  deii- 

very,  and  was  equivalent  to  a  repossession  of  the  property  by 

him.  The  very  bankruptcy  itself  was  a  countermand.  In  tbe  case 

of  Stokes  V.  La  Riviere  (a),  one  Duhern,  living  at  Lisle  in  Flanders, 

[3  East,  397.  sent  an  oider  to  the  plaintiffs  for  goods  lo  be  consigned  to  him  : 
'^  they  were  accordingly  sent  by  the  pari  icular  conveyance,  meation- 
ed  in  the  instructions,  by  the  way  of  Ostend;  at  which  place,  be- 
fore they  got  to  Duhern,  they  were  attached  by  the  defendant  for 
a  debl  due  to  him  from  Duhern ;  but  not  till  after  the  plaintiff 
hearing  of  the  insolvency  of  Duhern  had  countermanded  the 
delivery :  Lord  Mansfield  held  that  the  constructive  possession  of 
the  confiignee,  (o  whose  special  agent  the  goods  had  been  delivered 
in  Lotidon  for  the  purpose  of  being  transmitted  to  him,  was  not 
to  be  re{i;arded  ;  but  there  must  be  an  actual  delivery  te  the  con^ 
signee  himself'.  So  here^  the  goods  being  attached  while  they 
were  in  transitu,  and  before  the  vendee  had  actually  taken  pes* 
session,  it  was  competent  to  the  plaintiffs  to  countermand  tlie  de« 
livery  in  the  event  which  happened.  And  certainly  they  must 
be  considered  in  transitu  till  they  arrive  at  the  ultimate  place  of 
their  destination,  which  was  not  the  case  here.  The  case  of 
Hunter  and  others,  assignees  of  Blanchardvaid  Lewis,  v.  Beal{b), 
IS  still  stronger  to  shew  the  necessity  of  an  actual  possession 
by  the  bankrupt,  in  contradistinction  lo  a  constructive  possession 
by  the  intervention  of  an  agent.  That  was  an  action  of  trover 
[S  B.&P.ijo.  for  a  bale  of  cloth,  which  was  sent  by  Messrs.  Steers,  and  Co.  of 

5  East,  184.]  JYakeJield  to  the  defendant,  who  was  an  inn-keeper,  directed 
for  the  bankrupts ;  to  whom  the  defendant's  book-keeper  gave 
notice  that  a  bale  was  arrived  for  them  :  and  Steers  and  Co. 
at  the  same  time  sent  them  a  bill  of  parcels,  by  the  post,  the' 
receipt  of  which  they  acknowledged,  and  wrote  word  that  they 
had  placed  the  amount  to  the  credit  of  Steers  and  Co.  The 
bankrupts  gave  orders  to  the  defendant's  book-keeper  to  send 
the  bale  down  to  the  Galley  quay,  in  order  to  ship  it  on  board 
the  Union,  to  be  carried  to  Boston,  The  defendant  accordingly 
sent  the  bale  to  the  quay ;  but  arriving  too  late  to  be  shipped, 
it  was  sent  back  to  him.     Within  ten  days  afterwards  a  cleik 

(a)  Sittingi  afler  Mich,  1784,  at  GuildhaU,  car.  Lord  Mansfield, 
(h)  Sittings  after  Trtn.  1785,  at  GuUdMl,  cor.  Lord  Mansfield, 

of 
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of  the  bankrupt  went  to  the  defendant's  warabouse,  when  (he         1789. 

defendant  asked  him  what  was  to  be  done  with  the  bale  in         

question,  and  was  ordered  to  keep  it  in  his  custody  till  another         against 
ship  sailed,  which  would  happen  id  a  few  days.    The  bankruptcy         Hunt. 
happened  soon  afterwards;  and  Messrs.  Steers  and  Co.  sent 
M'ord  to  the  defendant  not  to  let  the  bale  out  of  his  hands  :  ac- 
cordingly when  the  bankrupts  applied  for  it,  he  refused  to  de- 
liver  it   up.      Lord    Mansfield   was    clearly  of  opinion  that^ 
though  the  goods  might  be  legally  delivered  to  the  vendees  for 
many  purposes,  yet  as  for  this  purpose  there  must  be  an  abso« 
lute  and  actual  possession  by  the  bankrupts ;  or  (as  his  Lord- 
ship expressed  it)  they  must  have  come  to  the  corporal  touch 
of  the  vendees ;  otherwise  they  may  be  stopped  in  transitu :  a 
delivery  to  a  third  person,  to  convey  to  them,  is  not  sufficient.  [3B.&P.  sso. 
Again  in  Hunt  and  others,  assignees  of  Bennei  and  Heaven,  v.  *  ^^*'"P-  *^0 
Ward  (a),  where  goods  had  been  sent  by  orders  from  the  vendee 
to  a  packer ;  the  packer  was  considered  as  a  middle-man  be- 
tween the  vendor  and  vendee:  and  therefore  the  Court  held  ^ 
that  they  might  be  stopped  in  transitu^  on  the  bankruptcy  of  the 
Tendee.     Here  the  goods  continued  all  the  time  in  the  hands  of 
the  carrier;  against  whom  an  action  might  have  been  brought  io 
case  of  a  loss;  therefore  the  assignee's  putting  his  mark  on  them 
could  not  divest  the  consignor's  right,  under  the  authority  of  the 
cases  cited :  and  after  the  plaintiff's  countermand,  the  carrier 
held  the  possession  for  him.     Besides  which,  the  right  of  the 
seller  to  his  goods,  where  he  cannot  receive  payment  for  them, 
is  grounded  in  conscience,  and  therefore  the  Court  will  readily 
lean  in  support  of  it  ;   and  no  inconvenience  can  arise  on  this 
case,  as  the  goods  are  not  mixed  in  the  general  mass  of  the 
bankrupt's  property,  so  as  not  easily  to  be  ascertained. 
BaldmNf  for  the  defendants,  was  stopped  by  the  Court- 
Lord  Kej^yon,  C.  J. — If  any  case  had  been  decided  to  the 
extent  of  the  plaintiff's  argument,  namely,  that  bankruptcy  is 
of  itself  a  countermand,  the  plaintiffs  here  would  be  entitled 
to  recover  :  but  that  has  never  yet  been  decided.     The  doctrine 
of  stopping  goods  in  transitu  is  bottomed  on  the  case  of  Snee  v. 
Prescotp  whereLord  Hardwicke  established  a  very  wise  rule, 
that  the  vendor  might  resume  the  possession  or  goods  consigned 
to  the  vendee  before  delivery,  in  case  of  the  bankruptcy  of  the 
vendee :  on  this  all  the  other  cases  are  founded.     There  have  . 
indeed  been  cases,  where  nice  distinctions  have  been  taken  on 

(a)  Oo  a  motion  for  a  aew  trial  in  tbis  Coart  a  few  years  ago« 

H  h  2  the 
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1789*        the  facty  whether  the  goods  had  or  had  not  got  into  the  posses^ 

• sion  of  the  vendee ;  but  ihey  all  profess  to  go  on  the  ground 

against  ^^  the  goods  being  in  transitu,  when  they  were  stopped.  As  to 
HuKT.  the  necessity  of  the  goods  coming  to  the  "  corporal  touch'' 
of  the  bankrupt ;  that  is  merely  a  figurative  expression,  and  has 
never  been  literally  adhered  to.  For  there  may  be  an  actual 
delivery  of  the  goods,  without  the  bankrupt's  seeing  them  ;  as 
a  delivery  of  the  key  of  the  vendor's  warehouse  to  the  pur- 
chaser. In  order  to  decide  this  case,  it  is  material  to  attend  to 
the  dates;  on  the  24th  of  November  the  provisional  assign- 
ment was  made  to  Wells,  who  on  the  same  day  demanded  the 
goods  in  question  of  the  defendant  Hunt,  and  put  his  "mark  on 
the4:ask.  Now  it  is  said  that  this  should  have  been  done  by 
the  bankrupt  himself :  but  by  the  assignment  he  was  stripped 
of  all  his  property,  which  was  then  vested  in  the  provisTonal 
assignee.  Therefore,  if  a  corpora!  touch  were  necessary  to  de- 
feat the  right  of  the  vendors,  it  took  place  here.  It  is  true  that 
the  provisional  assignee  did  not  alter  the  situation  of  (he  goods  ; 
but  they  were  then  arrived  at  the  end  of  their  destined  journey, 
and  deposited  in  a  place  where  they  would  have  remained  till 
the  bankrupt  could  have  carried  them  to  a  warehouse  of  his 
own.  All  this  happened  on  the  24th  of  November ;  and  it  was 
not  until  the  2Sth  of  that  month  that  the  vendor  wrote  to 
countermand  the  delivery  of  the  goods  :  but  that  was  too  late ; 
for  the  goods  were  no  longer  in  transitu  ;  they  were  then  in  the 
possession  of  the  parfy  to  whom  they  were  consigned,  or  of  those 
who  represented  him.  In  cases  of  this  sort  we  cannot  but  feel  for 
the  situation  of  the  manufacturer ;  but  it  is  such  as  they  are  neces- 
sarily  subject  to  from  their  mode  of  dealing  :  however  the  severity 
of  the  case  cannot  induce  us  to  break  through  the  rule  of  law. 

Ash  HURST,  J. — The  leaning  of  my  mind  would  be  in 
favour  of  the  plaintiff;  but  the  l»w  will  not  allow  him  to  be 
in  a  better  situation  than  the  rest  of  the  bankrupt's  creditors. 
The  general  rule  is  that  the  consignor  has  a  right  to  stop  the 
goods,  if  he  can,  before  they  get  into  the  actual  possession  of 
the  bankrupt.  But  here,  before  the  plaintiffs  thought  of  coun- 
termanding the  goods  in  question,  the  provisional  assignee,  who 
then  stood  in  the  place  of  the  bankrupt,  had  actually  taken 
possession  of  them,  and  put  his  mark  on  them. 

BuLLER,  J. — ^1  am  not  disposed  to  disturb  or  to  lessen  the 
authority  of  any  of  the  cases  that  have  been  decided  on  this 
subject;  but  uone  of  them  could  justify  the  vendor  in  this  case 
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in  taking  back  the  goods.     In  the  former  cases  the  line  has 
been  precisely  drawn ;  and  they  ail  turn  on  the  question,  whether 
or  not  there  had  been  an  actual  delivery  to  the  bankrupt.     It  is 
of  the  utmost  importance  to  adhere  to  that  line ;  for  if  we  break 
through  it,  we  shall  endanger  the  authority  of  the  cases  that 
have  been  already  decided,  and  shall  fritter  away  the  rule  en- 
tirely.    In  one  of  the  cases  cited,  Lord  Mansfield  took  the  dis- 
tinction between  an  actual,  and  a  constructive,  delivery  to  the 
vendee,     ^fliere  may  be  cases  where,  as  betwen  the  buyer  and 
seller,  if  no  bankruptcy  or  insolvency  happen,  the  goods  are  con- 
sidered in  the  possession  of  the  buyer  the  instant  they  go  out  of 
the  possession  of  the  vendor;  as  if  A,  order  goods  from  B.to  be 
sent  by  a  particular  carrier  at  his  own  risk,  the  delivery  to  the 
carrier  is  a  delivery  to  the  vendee  to  every  other  purpose ;  but 
still,  if  he  become  a  bankrupt  beibre  the  carrier  actually  de- 
liver  them   to   him,    I    should   bold    that   the   vendor   might 
seize  them ;  because  that  is  only    a    constructive    delivery  -  to 
the  vendee :  but  an  actual  delivery  is  necessary  to  devest  the 
vendor's  right  of  stopping  the  goods  in  transitu.    It  is  clear  that 
bankruptcy  itself  does  not  put  an  end  to  the  contract;   and 
if  not,  the  right  of  the  vendor  to  seize  goods  in  transitu  is 
founded  only  on  equitable  principles.     It  is  a  right,  with  which 
he  is  indulged  on  principles  of  justice,  originally  established  in 
courts  of  equity,  and  since  adopted  in  courts  of  law.     But  in 
order  to  avail  himself  of  it,  he  must  stop  the  goods  before  they 
get  into  the  actual  possession  of  the  vendee.  But  m  this  case  there 
is   the  strongest   evidence   of    the   consignee's    taking   actual 
possession  of  the  goods  by  his  assignee  putung  his  mark  on  them. 
It  was  said  by  the  plaintiff's  counsel  that  the  carrier  would  have 
been  liable  in  an  action  by  the  vendor ;   but  he  would  not  have 
been  liable  in  the  character  of  carrier,  for  the  goods  had  got  to 
the  end  of  their  destined  journey ;  but  he  would  have  been  liable 
only  as  a  warehouse-keeper,  in  respect  of  the  recompence  which 
he  was  to  receive  for  warehouse-room.    But  the  instant  the  pro- 
visional assignee  put  his  mark  on  the  goods,  the  warehouse-man 
became  the  agent  or  servant  to  the  bankrupt. 

Grose,  J. — The  general  rule  is  perfectly  clear  that  the  con- 
signor may  seize  the  goods  in  transitu,  in  case  of  the  insolvency 
of  the  consignee,  before  they  actually  reach  him.  The  question 
therefore  here  is  whether,  on  the  facts  of  this  case,  the  goods 
were  or  w  ere  not  in  transitu  when  the  plaintiffs  wrote  to  counter- 
tnand  the  delivery  of  them.    Now  it  is  stated  as  a  fact  that  be 
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fore  (liis  letter  arrived  tbc  provisional  assignee  had  pat  his  mark 
upon  the  cask ;  and  this  distinguishes  it  from  the  cases  cited. 
When  the  goods  were  marked,  they  were  delivered  to  the  con- 
signee as  far  as  thecircuoistancesof  the  case  would  permit;  the 
assignee  could  not  then  take  them  away,  because  they  were  at 
that  time  under  an  attachment.  After  the  mark  was  put  oo 
them,  they  were  no  longer  in  transitu ;  and  consequently  the 
plaintiff's  right  to  seize  them  was  devested. 

Postea  to  the  defendants  (a). 

(a)  Vid,  Tooke  Hollingworth,  post,  5  vol.  215. 
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Wright  on  the  Demise  of  Ann  Burrill  otherwise 
Wallis,  and  Mary  Burrill  otherwise  Wallis, 
against  Kemp. 

« 

IN  this  ejectment  .which  was  tried  at  the  last  York  assizes,  a 
verdict  was  taken  for  the  plaintiiF^  subject  to  the  opinion  of 
this  Court  on  the  following  case : 

Samuel  Burrill,  who  was  s<eized  in  fee  according  to  the  custom 
of  the  manor  of  Skipsea  of  the  estate  in  question,  on  1st  February 
1743  made  a  voluntary  surrender  of  it  to  the  use  oi  himself  for 
lifei  and  from  and  after  his  decease  to  the  use  of  Elizabeth  his 
wife,  during  her  widowhood ;  and  after  his  decease,  and  upon 
the  marriage  of  Elizabeth,  then  to  the  use  and  behoof  of  William 
Wallis^  son  of  Elizabeth,  for  his  natural  life ;  and  from  and  after 
his  decease  to  the  use  of  the  is&ue  of  his  body  lawfully  to  be  begot- 
ten ;  with  a  proviso  that  in  case  William  Wallis  should  die  in  the 
lifetime  of  the  surrenderor,  OR  without  issue  of  his  body,  then  and 
thereupon  all  the  surrendered  premises  should  go  to  the  right  heirs 
of  the  surrenderor  for  ever.  W,  Wallis  was  the  natural  son  of 
S,  Burrill  by  E.  Wallis,  whom  he  afterwards  married ;  mnd  he 
and  Elizabeth  Burrill  both  died  in  the  life- time  of  the  surren- 
deror; William  Wallis  left  issue,  the  lessors  of  the  plaintiff,  who 
have  been  admitted  tenants;  and  he  bequeathed  the  tuition  and 
guardianship  of  the  persons  and  estates  of  the  lessors  of  the  plain- 
tiff to  his  brother,  J.  Burrill,  by  will  dated  25th  Jpril  1767, 
and  died  in  the  same  year.  S,  Burrill  died  the  dd  of  April 
17T4.  John,  who  was  the  eldest  legitimate  son  of  his  father 
Samuel,  was  admitted  tenant  of  the  premises,  as  heir  to  his  fa- 
ther, on  15th  May  1  «^75 ;  under  whom  the  defendant  claims  as 
a  purchaser  for  a  valuable  conaideration,  though  with  notice  of 

the 
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the  claim  by  JVaUis*s  childreD,  under  the  surrender  ia  February        1789. 
If^^,  and  he  has  been  also  admitted.  ' 

Lowndes  for  the  plaintiff,  after  observing  that  the  surrender  J^^t 
ought  to  be  construed  so  as  to  efFectuate  the  intention  of  the  Kemp. 
parties  consistently  with  the  rules  of  law,  contended  that  the 
limitation  to  the  issue  of  the  body  of  William  fVallis  was  not 
defeated  by  the  event  which  had  happened,  and  consequently 
that  the  limitation  over  to  the  right  heirs  of  the  surrenderor 
did  not  take  place.  The  question  is,  whether  the  Court  will 
construe  the  contingency,  on  which  the  limitation  over  to  the 
right  heirs  of  the  surrenderor  is  to  take  effect  in  the  conjunctive 
or  disjunctive^^  If  this  question  arose  upon  the  words  of  a 
will,  there  is  no  doubt  but  the  Court  would  construe  it  the 
former,  and  read  and  instead  of  or,  for  the  purpose  of  giving 
effect  to  the  intention  of  the  parties :  and  there  is  no  difference 
in  this  respect  between  a  surrender  and  a  will ;  (he  same  con- 
struction must  prevail  in  both  cases.  Now  here  it  is  clear  that 
the  intent  of  the  party  was  to  give  an  estate  for  life  to  his  illegi- 
timate son,  and  after  that  an  estate  of  freehold  at  least  to  the 
issue  of  that  son,  whom  it  never  could  have  been  his  intention 
to  overlook  in  case  his  son  should  die  in  his  life-time.  And  if 
the  Court  do  not  construe  the  word  or  to  mean  and^  it  must  be 
contended  either  that  the  remain  der  over  was  to  vest  in  posses- 
sion immediately  on  the  happening  of  tlie  contingency,  or  not  to 
vest  till  after  the  determination  of  the  first  estate,  if  the  former, 
the  limitation  over  to  the  right  heirs  of  the  surrenderor  would 
take  effect  during  the  life  of  the  ancestor,  and  defeat  his  life 
estate,  which  would  be  absurd,  if  the  latter,  it  is  void,  being  a 
remainder  depending  on  a  condilion  precedent.  Cogan  v.  Cogan, 
Cro.  Eliz.  3f>0.     Plow,  24. 

Chambre,  contra.  I'his  question  does  not  arise  on  the  intention 
of  a  devisor,  but  on  the  effect  of  a  legal  limitation  in  a  surrender 
on  which  there  is  no  doubt  or  ambiguity ;  and  in  the  event  that 
has  happened  the  estate  limited  to  William  fVallis  and  bis  issue 
never  took  effect  at  all.  The  words  used  in  (he  surrender  ope- 
rate as  a  condition  precedent,  not  only  to  the  vesting  of  any  estate 
in  W.  Wallis,  but  also  in  his  issue.  No  estate  could  vest  m  them, 
unless  both  the  events  happened,  namely,  the  death  of  5. 
Burrill,  and  the  subsequent  marriage  of  his  widow,  iiut  the 
point,  on  which  the  defendant  chiefly  relies,  is  the  condition  im* 
posed  by  the  surrender  ^'  that  if  W.  Wallis  should  die  ib  the 
'*  life- time  of  the  surrenderor,  or  witliout  issue/  then  the  estate  is 
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17B9.       limited  over  to  the  right  heirs  of  the  surrenderor.     If  eitfao 

of  those  happened,  either  the  death  of  fV.  Walli%  in  the  life-time 

^twcdZt        ®^  ^^®  surrenderor,  or  his  dyin^r  without  issue,  the  esUte  ww 
Kemp.        to  revert  to  the  surrenderor.     And  here  the  tirst  of  those  events 
did  happen  ;  in  consequence  of  which  the  surrenderor  is  in  of 
his  old  estate  :  and  this  gets  rid  of  the  absurd  consequence  sup- 
posed by  the  plaintiff's  counsel.    In  the  case  of  wills  indeed  the 
words  "  or"  and  "  and"  have  been  converted  into  each  other, 
where  it  has  been  absolutely  necessary  for  the  purpose  of  carrying 
into  effect  the  clear  manifest  intention  of  the  party,  and  where 
the  not  doing  it  would  defeat  some  preceding  estate.      But 
here  no  preceding  estate  is  created  to  which  this  proviso  is  re* 
pugnant :    the   nature   of   the    proviso   is   not    a    distinct  se- 
parate limitation  of  an  estate,  but  a  qualification  or  limita- 
tion of  an  estate  before  given.     It  creates  a  contingency,  with- 
out the  happening  of  which  the   preceding  estate  could  not 
v^st.     There  is  a  material  distinction  between  this  and  the  case 
of  a  will,   where  the  contingency  is  to  arise  after  the  devisor's 
death  :   there  the  Court  will  give  effect  to  the  intention  against 
the  literal  construction  of  the  words,  lest  the  issue  should  be  de- 
prived of  all  provision.    But  no  such  consequence  would  follow 
from  construing  this  surrender  according  to  the  words  of  it,  be- 
cause the  contmgency  must  happen  during  the  life  of  the  surren- 
deror ;  and  the  effect  of  it  is  to  revest  the  estate  in  himself,  and 
to  leave  it  to  his  own  discretion,  to  make  such  provision  for  the 
issue  of  bis  son  as  he  thought  proper.  Neither  can  it  be  collected 
from  any  part  of  the  surrender,  that  the  surrenderor's  intention 
is  not  fully  expressed  by  the  words  which  he  has   used ;  upon 
which  ground  only  even  in  the  case  of  wills  have  the  Court  sub- 
stituted one  word  for  another.     And  though  this  surrender  can- 
not be  considered  as  a  voluntary  conveyance,  so  as  to  make 
it  fraudulent  under  the  statute  of  Elizabeth^  yet  it  is  not  entitled 
to  the  same  favourable  construction  as   a  conveyance  toa  pur<» 
chaser  for  a  valuable  consideration. 

Lowndes,  in  reply,  was  stopped  by  the  Court. 
Lord  Kenyon,  C.  J. — I  lay  out  of  my  consideration  the 
last  circumstance  relied  on  by  the  defendant's  counsel,  namely, 
that  the  plaintiff  claims  under  a  voluntary  surrender;  for  whe- 
ther the  surrender  werevoluntary,  or  for  a  valuable  considera 
tion,  it  will,  between  these  parties,  have  the  same  effect.  The 
questions  here  are,  what  was  the  intention  of  the  parties  to  the 
stirrender;  whether  they  have  expressed  it  in  legal  terms;  and 

if 
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if  80,  whether  aoy  rule  of  law  will  be  violated  in  giving  effect 
to  it  ?  There  is  no  doubt  but  that  a  surrender  is  considered  as 
a  common  law  conveyance,  and  is  not  entitled  to  the*  same  fa- 
vourable construction  as  a  will.  And  therefore  unless  the  sur- 
renderor in  this  case  has  used  the  language  which  will  confer  a 
legal  estate, -it  cannot  be  conferred.  In  deeds  certain  legal 
phrases  must  be  used^  in  order  to  create  certain  estates ;  as  the 
word  "  heirs/'  to  create  a  fee ;  and  "  heirs  of  the  body,"  to 
create  an  estate  in  tail.  But  beyond  that  I  would  say,  with 
Lord  Hardwicke^  that  there  is  no  magic  in  particular  words, 
further  than  as  they  shew  the  intention  of  the  parties.  Now 
here  it  is  impossible  to  .entertain  any  doubt :  S.  Burril  sur- 
rendered the  estate  to  the  use  of  himself  for  life,  then  to  his 
wife  during  her  widowhood  ;  then,  that  is,  in  case  her  estate  for 
life  is  put  an  end  to  by  doing  this  act,  which  he  meant  to  guard 
ngainst,  to  his  son  JV.  Wallis  for  life,  and  after  his  decease  to 
the  issue  of  his  body.  Therefore  I  cannot  accede  to  what  was 
said  by  the  defendant's  counsel,  that  this  was  a  contingent  re- 
mainder in  W.  Wallis;  for  it  was  vested:  though  I  cautiously 
avoid  saying  what  the  limitation  to  his  issue  is.  The  surrender 
then  proceeds  to  state  a  proviso,  that,  in  case  W.  Wallis  should 
die  in  the  life-time  of  tlie  surrenderor,  or  without  issue  of  his 
body,  the  estate  should  go  to  the  right  heirs  of  the  sur- 
renderor ;  and  here  the  question  arises  on  the  word  ^'  or/^ 
Now  there  is  no  doubt  on  the  intention  of  the  parties :  and 
where  sense  requires  it,  there  are  many  cases  to  shew  that  we 
may  construe  the  word  or  into  and,  and  and  into  or,  2  Sir. 
1 175.  and  3  Atk.  390.,  in  order  to  effectuate  the  intent  of  the 
parties.  Here,  therefore,  in  order  to  give  effect  to  the  intention 
of  the  surrenderor,  we  must  say,  that,  when  he  used  the  word 
or,  he  meant  and.  And  there  is  no  case  in  which  any  differ- 
ence has  been  made,  as  to  this  point,  between  a  will  and  a  deed ; 
when  the  Court  are  considering  how  the  intention  of  the  parties 
can  be  effected.  Then,  without  deciding  what  interest  the 
lessors  of  the  plaintiff  have,  at  all  events  they  have  a  sufficient 
title  to  maintain  this  ejectment 

Ash  HURST,  J. — The  intention  of  the  surrenderor  must  pre- 
vail, unless  it  be  contrary  to  any  rule  of  law.  We  must  collect 
the  intention  of  the  parties  in  deeds  as  well  as  in  wills; 
to  give  effect  to  which  the  word  or  may  in  both  cases  be  equally 
construed  into  and. 
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BuLLERy  J. — Ifl  addition  to  the  cases  mentioned  by  my  Lord^ 
there  is  another  to  the  same  effect  in  Moor .42^.,  where  the  words 
are,  '^  if  he  die  without  issue  or  before  21^  then  over."  The 
manifest  intention  of  the  surrenderor  was  to  reserve  a  life  estate 
to  himself,  then  to  his  widow  during  her  widowhood,  and  then 
to  his  son  fV.  Wallis  and  ius  issue  :  Then  the  limitations  must 
be  moulded  if  possible,  to  answer  that  intent. 

Grose,  J. — There  was  also  a  likecaheof  Gubb  v.  Gubb{d^ 
arising  on  a  devise  which  came  from  Exeter ;  and,  on  a  motion 
for  a  new  trial,  it  was  given  up  as  a  settled  point. 

Postea  to  the  plaintiff  (ft). 

(a)  il/.  28  G.  3.  Exch.  (b)  VitL  Beaehcrqft  v.  Bromne,  post.  4  vol.  441. 
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The  King  against  The  Inhabitauts  of  Scammonden. 

TWO  justices  removed  C.  Bottomle^  and  his  wife  from 
Scammonden  to  Soyland,  both  in  the  West  Riding  of 
Yorkshire ;  and  the  sessions  discharged  their  order,  subject  to 
the  opinion  of  this  court  on  the  following  case. 

The  pauper  being  legally  settled  in  Soylandf  entered  into  an 
agreement  with  one  Harrison  for  the^  purchase  of  an  estate  in 
Rishworth  for  28/.  and  the  consideration  mentioned  in  tlie  deeds, 
and  in  the  receipt  indorsed  was  28/. :  but  the  appellants  pro- 
duced parol  evidence  to  prove  that,  before  the  deeds  were 
executed,  the  vendor  declared  that  as  the  agreement  was  not  in 
writing  he  was  not  bound  by  it,  and  having  since  had  SO/, 
offered  for  the  estate,  he  would  not  take  less,  nor  would  he 
execute  the  deeds  unless  the  purchase-money  were  made  up  that 
sum.  Upon  which  the  pauper  advanced  1/.  \5s.  mure,  which 
with  five  shillings  owing  from  Harrison  to  the  pauper,  was 
iusisted  made  up  the  sum  of  SOl. :  but  the  deeds  were  not  al- 
tered, and  the  consideration  therein  mentioned  was  left  according 
to  the  original  agreement,  tiz.  28/.  1  he  counsel  for  the  ap- 
pellants contended  that  this  was  a  bona  fide  purchase  for  30/. 
Sut  the  Court  were  of  opinion  that  no  parol  evidence  could  be 
given  to  contradict  the  consideration  mentioned  in  the  deeds. 
The  estate  purchased  was  the  estate  of  Harrison's  wife ;  and  io 
the  deed  there  was  a  covenant  from  Harrison  that  he  and  his 

wife 
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wife  would  levy  t  fine  unto  C.  Bottomley  in  fee,  of  the  premisesi        1789* 

at  ilie  cost  of  Bottomh^ ;  towards  the  expence  of  which  fine         

C  Bottomhy  left  in  the  hands  of  his  attorney  four  guineas.  The  J^ainst^ 
pauper  resided  above  three  months  upon  the  premises,  and  The  inhatii- 
afterwards  sold  them  to  his  brother  J.  Bottomley.  To  this  scammonden; 
conveyance  Harrison  and  his  wife  were  parties ;  and  it  recited 
Harrison's  covenant  in  the  former  deed  to  levy  a  fine;  but  as 
such  a  fine  had  not  then  been  levied  it  was  agreed  that  instead 
thereof  Harrison  and  his  wife  should  acknowledge  and  levy  a 
fine  of  the  premises  unto  Bottomley  in  fee,  which  fine  was  in 
Hilary  term  17B7  levied  accordingly;  part  of  the  expence  of 
levying  it  was  discharged  by  the  four  guineas,  so  left  in  the  hands 
of  the  attorney  by  the  pauper,  and  the  other  part  .was  paid  by 
Bottomlei/,  And  the  Court  of  Sessions  being  of  opinion  that 
the  sum  of  four  guineas  was  to  be  considered  as  part  of  the  con- 
sideration (a)  under  the  act  of  parliament,  and  that  C.  Bottom' 
leij  by  such  purchase  gained  a  settlement  in  Rishzcorth,  dis- 
charged the  order. 

Law  and  S,  Heywood^  in  support  of  the  order  of  sessions^ 
were  stopped  by  the  Court. 

Chambre,  contra,  contended  that  the  sessions  properly  rejected 
the  parol  evidence^  which  was  offered  to  contradict  the  consi- 
deratioQ  mentioned  in  the  deed.  lie  said  it  was  a  general  rule 
that,  if  a  contract  be  reduced  into  writing,  i  fortiori  if  a  deed, 
no  parol  evidence  could  be  admitted  to  contradict  it.  And  in 
Ciarkson  v.  Hamcay  (Jb)  it  was  held  that  the  grantee  could  not 
give  parol  evidence  to  prove  blood  and  kindred  to  have  been 
the  consideration  of  the  conveyance,  the  consideration  for  which 
was  expressed  in  the  deed  to  be  an  annuity  to  be  paid  to  the 
grantor;  though  the  deed  in  that  case  was  set  aside  on  the 
ground  of  fraud.     But 

Lord  Kenyon,CIi.J.  said — It  was  clear  that  the  party  might 
prove  other  considerations  than  those  expressed  in  the  deed.  It 
is  permitted  in  all  cases  of  covenants  to  stand  seised  to  uses.  And 
in  Filnier  v.  Gott  (c),  where  the  considerations  mentioned  in  the 
deed  were  10,000/.  and  natural  love  and  affection,  the  Lords 
Commissioners  of  the  Great  Seal  directed  an  issue  to  try  whether 
natural  love  and  affection  formed  any  part  of  the  consideration, 
the  estates  being  worth  near  30,000/.  On  an  appeal  to  the  House 
of  Lords  this  was  confimed ;  and  the  jury  on  the  trial  of  the 

(a)  Vid.  St,  PauPi  IVaUien  and  Kempton,  FoL  23S. 

(b)  t  Pr,  fVnu.  20S.  (c)  7  Bro.  P.  C.  70. 

issue 
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1769.        issue  finding  that  natural  love  and  affection  constituted  no  pari 

•        of  the  consideration,  the  deed  uas  afterwards  set  aside  by  ibe 

The  Kino       t      j  r^i.         ii 
against        JLord  Chancellur. 

TlielDhabi-         AsHHiiRST,  J.  of  the  same  opinioo. 

taDts  of  _  , 

ScAMMONDEN.       BuLLER,  J.  End  Gbose,  J.  absent. 

Order  of  sessions  aflbmed. 


Nov.^4^,  '  Petrie  against  Benfield. 

that'£e^^in  HPHIS  action  on  the  bribery  act  (a),  for  penalties  to  the  amount 
ft  penal  fwjfion     X     of  60^000/.,  was  commenced  in  17S1 :  but  the  biil^  which 

^the?le*th"  ^**  ^'^^  '"  *^®  ofRce  at  the  time,  was  now  either  lost,  or  had 
Court  permit-  been  taken  off  the  file.  And  Erskine  obtained  a  rule,  on  a 
nipplied  from  f<^rmer  day,  to  shew  cause  why  it  should  not  be  supplied  from  an 
ft  copy  taken  attested  copy  taken  by  the  plaintiff  when  it  was  filed;  on  the 
fcimf^y ,  "       authority  of  the  case  of  Petre  v.  Macpherson^  Bart.  (b\  where 

the  same  defect  was  supplied  on  a  similar  ground. 

Bower  now  shewed  cause  against  the  rule ;  urging  the  danger 

of  permitting  a  plaintiff  in  a  penal  action  to  file  a  bill,  at  this 

distance  of  time,  from  a  copy  which  he  himself  had  taken  ; 

and  which  was  not  attested  even  by  (he  attorney  who  prepared 

the  original  one.     But 

Lord  Ken  YON,  Ch.  J.  said — It  was  highly  expedient  that  this 

application  should  be  granted,  otherwise  the  most  dangerous 

consequences  might  ensue. 

BuLLER  J. — Great  inquiry  was  made,  in  the  case  oi  Petrie 

▼.  Macpherson,  respecting  the  loss  of  these  bills  (c),  the  result 

of  which  was  that  there  was  reason  to  suspect  that  they  had  been 

surreptitiously  taken  off  the  file. 

Per  Curiam,  Rule  absolute  (d). 

(a)  2  Geo,  %,  c.  «4.  (6)  BiU  28  G.  3,  B.  R. 

(c)  The  bill  in  this  case  was  filed  of  the  same  termed  as  that  in  Petru  ▼. 
lfarj>^foii.  (d)  Vid^  £ucm«  v.  ThomMy  2  Strtu  883. 
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Tyson  and  another  against  Gurney.  N^^th. 

THIS  was  an  action  on.  a   policy  of   insurance  on  goods  If  goods  be 
from  London  lo  Amsterdam,  and  from  thence  to  St.  Eu-  'jf'tri.^n  » 
statia  in  any  neutral  ship.     At  the  trial  before  Lord  Kenyon  at  neutral  shipi  ii 
Guildhall  a  verdict  was  taken  for  the  plaintiffs,  subject  to  the  diarge^the 
opinion  of    the  Court  on  the    following   case. — ^The    defend-  underwriters, 
ant  when  he  subscribed  the    policy  knew    tlie  plaintiffs,    and  wasnentral 
where  they  respectively  resided.     The  plaintiffs  are  natives  of  when  the  sailed^ 
America ;  are  now  subjects  of  the  American  States ;  and  at  gm.  5.  c.  5. 
the  time  of  effecting  the  policy  were  merchants  and  partners;  •^j^^'** 
but  during  the  American  war  preserved  their  allegiance  to  the  forfeiture  all 
King  of  Great  Britain,  and  were  subject  to  all  the  disabilities  ^^J^I^th"^ 
imposed  on  such  persons  by  the  American  States.     At  the  time  ships  witli 
of  effecting  the  policy  the  plaintiff  Tyson  was  on  his  passage  ^^^^^^^^^ 
from  Amsterdam  to  St.  Eustatia,  where  he  afterwards,  and  at  the  port  of  tiie 
time  of  the  capture  of  the  ship  and  goods  in  question,  resided,  and  ^t^extend^ 
was  established  in  business  as  a  merchant,  and,  where  he  con-  the  property 
tinned  to  reside  until  the  capture  of  St.  Eustatia,  and  in  conse-  ^^  ^^ard  any 
quencc  of  such  capture,    and  of  the  general  confusion  which  other  ship  not 
prevailed  in  this  and  the  other  West  India  islands,  he  shortly  af-  of  those  ports: 

terwards  removed   with  all  •  his  property  to  the  Daniifi  island  ?®  ^^^^  *°  _ 
«  -^  r  insurance  of 

of  St,  Thomas  in  the  TVest  Indies,  where  he  continued  to  carry  on  the  property  of 

business  in   the  same  manner  as  in  St.  Eustaiia  till  the  end  of  ^'JJJ^JJ^'"* 
the  late  war ;   when  he  removed  to  Philadelphia  in  America,  from  Jnuter- 
where  he  now  resides.     The  other  plaintiff,  Pleasants,  at  the  E^utMi inot 
time  of  effecting  the  policy,  resided  and  now  resides  at  Phi^  prohibited  by 
ladelpliia  or  elsewhere  in  America  ;  but  during  the  late  war  he  a  ship  or  cargo, 
was  prosecuted,  and  banished  from  Philadelphia j  by  the  American  insured,  be 
States,  for  his  strict  adherence  to  the  cause  of  Great  Britain ;  condemned  as 

and  before  the  time  of  effecting  the  policy,  (the  situation  of  pri«f  itisnot 

rr  '     t      '  1  •     r  r   i       V      '        o    ^  i  Docessary  for 

affairs  having  taken  a  turn  in  favour  of  the  American  btates  and  the  insured  t» 

rendered  his  banishment  any  longer  unnecessary,)  he  was  per-  "*!'*  *°y 

•f         o  j^f  T        claim  or  tp- 

mitted  to  r^^rn  to  Philadelphia.    The  goods  insured  were  the  peal,  before 
property  of  the  plaintiffs,  and  were  shipped  at  London  on  board  {Jc^inde^" 
the  New  Content  for  Amsterdam,  where  on  the  ship's  arrival  they  writers, 
were  unloaded  and  re-shipped  on  board  the  Carolina  Aletta^  ^^   '      '^  ^'^ 
bound  to  St.  Eustatia,  consigned  to  the  plaiintiffs.  That  ship  a 
ihe  time  of  sailing  was  a  neutral  ship,  but  during  her  voyage 

hostilities 
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1769.        hostilities  commeDced  between  Great  Briiain  and  Holland,  and 

she  was  captured  bj  an  English  ship  of  war,  and  carried  inta 

^oftw?  '^^'  ^«'^'s-  The  ship  and  cargo  were  condemned  on  the  24tb 
GuRvriT*  of  February  1781  by  the  Vice  Admiralty  Court  of  St.  Kitt\ 
as  lawful  prize.  No  claim  was  made  l)y  the  plaintiffs  in  the 
Vice  Admiralty  Court  for  the  goods  insured,  though  claims 
were  made  in  that  Court  by  British  subjects,  resident  in  St. 
Kiti*s  for  different  parts  of  the  cargo ;  and  on  the  Idth  day  of 
April  1 78 1  ou  a  further  hearing  the  goods  so  claimed  were  ad« 
judged  not  liable  to  confiscation,  and  were  delivered  to  the 
claimants.  When  the  defendant  was  applied  to  by  the  plaiiH 
tiff's  agent,  on  account  of  the  loss,  the  defendant  desired  that  he 
would  wait  the  event  of  a  cause  then  depending.  The  case 
then  stated  a  proclamation  by  the  King  in  council  in  December 
1780,  authorising  the  Lords  of  the  Admiralty  to  grant  letters  of 
marque  and  reprisal  to  seize  all  ships  and  goods  belonging  to 
the  States  General  of  the  United  Provinces,  or  their  subjects, 
or  to  any  others,  inhabiting  within  any  of  the  countries,  territo- 
ries, and  dominions  of  the  States  General,  and  to  condemn  the 
same. 

Park  for  the  plaintiffs.  At  the  trial  three  points  were  made 
on  the  part  oi  the  defendant.  1st,  That  though  the  ship  were 
'  neutral  when  she  sailed,  yet  she  ceased  to  be  such  after  her  de- 
parture, and  during  the  voyage  :  to  which  the  case  of  Eden  v. 
Parkinson,  Dougl,  703.  gives  a  decisive  answer.  2dly,  That  no 
claim  was  made  by  the  plaintiffs,  or  their  agents,  at  St.  Kitt\ 
and  that  they  did  not  appeal  against  the  sentence  of  condemna- 
tion. If  it  were  necessary,  the  case  affords  an  answer  in  point 
of  fact ;  for  it  is  stated  that  one  of  the  plaintiffs  resided  at 
Philadelphia  during  the  whole  of  the  American  war,  and  con* 
sequently  could  not  know  any  thing  of  the  capture;  and  that 
the  other  was  at  St.  Eustatia  at  the  time  of  the  capture  of  the 
ship,  which  happened  when  that  island  was  surrendered  to  the 
English  forces,  and  when  all  intercourse  between  that  and  the 
neighbouring  islands  was  cut  off.  But  in  order  to  charge  the  un- 
derwriters it  is  not  necessary  that  any  appeal  or  even  claim 
should  be  made,  if  any  condemnation  has  taken  place.  There 
are  many  cases  where  a  party,  against  whom  a  verdict  is  re- 
covered, has  a  remedy  over  against  a  third  person :  but  it  never 
was  contended  that,  in  order  to  entitle  himself  to  that  remedy,  it 
was  necessary  for  hitn  to  endeavour  to  get  rid  of  that  verdict 
either  by  a  motion  for  a  new  trial,  or  by  a  writ  of  error.     In 

Berens 
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Berens  v.  Rucker  (a)  Lord  Mansfield  ruled  at  Nm  Prius  (and 
that  decision  was  acquiesced  in)  that  where  a  ship  was  wrong- 
fully  condemned,  and  an  appeal  actually  brought,  yet  on  ac- 
count of  the  hazard  and  consequent  expence,  the  insured  might 
compromise,  and  charge  the  under- writers.  Still  less  reason  then 
is  there  for  commencing  an  appeal,  where  the  sentence  of  con- 
demnation is  clearly  right.  And  it  appears  from  the  determina- 
tion of  an  appeal  at  the  Cockpit  in  1785  against  a  sentence  of 
condemnation  of  goods  on  board  the  De  Harmonie  precisely  in 
the  same  circumstances  with  the  cargo  in  this  case,  that  the  con- 
demnation of  this  cargo  at  St.  Kitt's  was  perfectly  warranted. 
3dly,  That  this  was  an  illegal  insurance,  because  the  plaintiffs 
were  Americans^  and  one  of  them  was  resident  at  Philadelphia  at 
that  time.  But  the  statute  16  Geo.  3.  c.  6.,  which  was  passed  to 
prohibit  all  trade  between  this  country  and  the  American  colo- 
nies, does  not  extend  to  this  case.  For  this  was  an  insurance  of 
goods  from  Amsterdam  to  St.  Eustatia  in  a  Dutch  ship ;  and  it  is 
not  even  stated  in  the  case  that  these  goods  were  intended  to  be 
sent  from  St,  Eustatia  to  any  of  the  Americmi  colonies. 

Baldwin,  for  the  defendant,  abandoned  the  two  first  points, 
but  contended  that  this  was  an  illegal  insurance.  That  tbis 
was  an  insurance  on  a  trade  prohibited  by  tfae  16  Geo.  3. 
c.  5.  5.  1.  appears  in  the  case  which  states  that  the  plaintiffs 
are  natives  of  America,  and  reside  there  now.  That  statute  pro- 
hibits all  trade  and  intercourse  between  this  country  and  the 
Colonies ;  and  enacts  that  all  ships,  belonging  to  the  inhabitants 
of  the  Colonies,  together  with  their  cargoes,  and  all  other  ships, 
with  their  cargoes,  (without  regard  to  the  owners  of  such  ships,) 
trading  in  any  port  of  the  Colonies,  or  going  to  trade  there,  ^c. 
shall  be  forfeited.  Now  this  case  falls  within  the  latter  descrip- 
tion ;  for  the  goods  insured  were  the  property  of  Americans^ 
though  on  board  a  Dutch  ship. 

Lord  Ken  YON,  C.  J. — The  words  of  the  act  of  parliament  are 
*'  th^iallshipsoforbelongingtotheinhabitantsofthesaid  Colonies 
"  together  with  their  cargoes,  apparel,  and  furniture,  and  all  other 
'^  ships  whatsoever,  together  with  their  cargoes^  which  shall  be 
^*  found  trading  in  any  port  or  place  of  the  said  Colonies,  or  going 
''  to  trade,  or  coming  from  trading,  in  any  such  port  or  plaoe^ 
'^  shall  become  forfeited  to  bis  majesty,  as  if  the  same  were  tbe 
**  ships  of  open  enemies."  Now  the  cargo  in  question  was  nei- 
ther on  board  an  American  ship,  or  any  other  ship  trading  to 

(a)  1  Bl  Rtp.  313. 

any 
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uny  port  in  the  Colonies ;  and  therefore  is  not  within  this  act 
of  parliament.  The  Legislature  did  not  think  proper  to  declare 
that  the  property  of  Americans  should  be  forfeited,  unless  it  were 
found  on  board  an  American  vessel,  or  on  board  some  other  vessd 
trading  to  one  of  their  ports.  And  the  property  of  Americans 
found  in  any  other  part  of  the  world  is  not  forfeited  by  this  act. 
There  i^  no  pretence  for  the  construction  put  on  this  statute  by 
the  defendant's  counsel. — The  two  first  points  were  very  pro- 
perly abandoned. 

The  three  other  judges  concurring; 

Posiea  to  the  plaintiff}. 


Wednesday^ 
Nw.  pth. 

A  person  en* 
titied  to  toll  tin 
mnd/ami  duet 
(which  are 
certain  por- 
tions of  the  tin 
raised  by  the 
adventurers  in 
the  tin  mines) 
is  liable  to  be 
nted  to  the 
poor  tn  respect 
thereof. 
[2  East,  164. 
1 M.  &  S.  61?.] 


The  King  against  The  Inhabitants  of  St.  Agnes. 

*  JT  PAULL  and  J.  Ennar,  being  occupiers  of  rateable  pro- 
*  perty  in  the  parish  of  St.  Agnes,  appealed  to  the  last  Bod- 
min sessions  against  a  poor  rate,  because  J.  P.  Andrews,  trustee 
of  J,  E/iys,  a  minor,  was  omitted  to  be  rated  for  the  fee  farms  of 
tin  arising  out  of  his  premises  in  St.  Agnes ;  and  also  because 
N.  Dormithome,  was  omitted  to  be  rated  for  toll  tin  raised  in  the 
manor  of  Tjfwarnhaile  and  Tywarnhaile  Tyas  m  St.  Agnes;  and 
to  which  they  are  entitled  ;  when  the  rate  was  quashedi  subject 
to  the  opinion  of  this  Court  on  the  following  case. 

«/.  P.  Andrews  as  trustee  of  J.  Enj/s  is  entitled  to  a  certain 
dish  or  measure  arising  out  of  certain  lands  and  tin  bounds  in  Sf. 
Agnes,  called  toll  and  farm  tin ;  which  toll  is  one  1 5th  pat  t  of  all 
the  tin  gotten  in  the  lands  of  J.  Enys  within  the  parish  of  St, 
Agnes;  and  which  saidyirriw  tin  or  due  is  one  \Q.th  part,  after 
the  said  15th  part  is  deducted,  for  toll  of  all  such  tin  so  gotten 
within  the  tin  bounds  in  the  parish  ;  and  which  said  dues  or  du- 
ties are  due  and  payable  by  the  laws  and  customs  of  the  Stan- 
naries of  Cornwall,  free  and  clear  of  all  risk  and  deduction  what- 
soever: but  they  are  uncertain,  and  vary  every  year;  yet  for 
many  years  last  past  have  produced  a  considerable  sum  annuallv. 
And  N.  Donnithorne  is  entitled  to  a  certain  dish  or  measure  calletl 
toll  tin  or  dues,  arising  out  of  certain  lands  in  St.  Agnes,  and 
due  and  payable  in  the  manner  before  stated ;  and  which  toll 
varies,  and  is  uncertain  ]  but  also  produces  a  considerable  sum 
annually. 

On 
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On  a  former  day  Morris  moved  that  this  case  might  be  sent 
down  to  the  Sessions  in  order  that  Mr.  Andrews  and  Mr.  Donm^ 
thorne  should  be  made  parties  to  it.  For  though  it  was  held  in 
JR.  V.  Maddern  {a)  that  the  justices  might  quash  a  rate  on  an 
objection  to  it  similar  to  the  present,  without  giving  notice  of 
appeal  to  the  party  whose  name  is  omitted,  yet  in  this  instance 
the  piarties  below  had  colluded  together,  and  had  consented  that 
the  rate  should  be  quashed^  subject  to  the  opinion  of  this  Court 
whether  Andrews  and  Donnithorhe  ought  to  be  rated  on  the 
statement  of  a  case,  on  which  they  had  not  been  heard.     But 

The  Court  refused  to  grant  the  rule,  because  those  two  per- 
sons would  not  be  concluded  by  this  determination,  as  they 
might  themselves  appeal  against  any  rate  in  which  they  should 
be  hereafter  taxed  for  this  property. 

On  this  day  Dampier^  in  support  of  the  order  of  Sessions, 
cited  Rowls  v.  Gells  (6),  as  deciding  this  question ;  which 

GihbSf  contra^  admitted. 

Morris  again  renewed  his  application  ;  saying  that,  if  he  could 
be  made  a  party  here,  he  should  endeavour  to  shake  the  authority 
of  that  case. 

Lord  Ken  YON,  C.  J.  said — He  approved  of  the  cases  of 
Howls  v.  Gells,  and  R.  v.  Maddern ;  though  these  two  persons 
would  not  be  precluded  from  objecting  to  their  being  charged  in 
any  future  rate  on  any  ground  they  might  think  proper.  But 
they  were  not  parties  to  this  case,  and  could  not  make  any  ob- 
jection to  the  order  of  Sessions.  x 

Per  Curiam — Order  of  Sessions^  quashing  the  rate  confirmed. 

(a)  Ante,  1  vol.  625.  (6)  Cowp.  451. 
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MiNET  and  another  against  Gibson  and  another. 

THIS  was  an  action  on  a  bill  of  exchange;  and  the  first 
count  in  the  declaration  stated  that  Livesey  and  Co.  on 
the  18th  February  1788  made  a  bill  of  exchange,  directed  to 
the  defendants,  requiring  them  three  months  after  date  to  pay 
721/.  OS.  to  John  WhitCy  or  order;  Ijivesey  and  Co.  well  knovth 
ing  that  no  such  person  as  J.  White  existed ;  on  which  bill  an 
indorsement  was  made,   purporting  to  be  the  indorsement  of 

and  the  name  of  rach  payee  be  indorsed  on  the  bill,  an  innocent  indorsee  for  a 
deration  may  recover  on  it  against  the  acceptor,  as  on  a  bill  payable  to  bemtr. 


Tuesday, 
ZVov.  24tfa. 


IfabUlof 
exchange  be 
drawn  in 
favour  of  a 
JUtitioHM  payet, 
and  that 
drcnmstance 
be  knovm  ai 
weU  Xq  the 
acceptor  as 
the  drawer, 
valnable  consi- 
[l  East,  454.] 
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1789*        «7.  White  named  in  the  bill^  requiring  the  contents  to  be  pM  to 

"~  Livesey  and  Co.  or  order ;  that  Livesey  and  Co.  (by  one  jtb- 

tigahiii        salom  Goodrich^  by  procuration  of  Livesey  and  Co.)  indorsed 

Gibson.       (q  the  plaintiflFs ;  and  that  the  defendants  accepted  it,  knowing 

that  no  such  person  as  J.  White  existed,  and  that  the  name  of  J. 

White  so  indorsed  ni'as  not  the  hand-writing  of  any  person  by 

that  name. 

The  Sd  county  after  stating  the  drawing  of  the  bill,  as  above^ 
proceeded  thus ;  Livesey  and  Co.  knowing  that  J.  White  was 
not  a  person  dealing  with,  or  known  to,  Livesey  and  Co.  and 
using  the  name  of  J.  White  in  the  hill  as  a  nominal  person  only, 
end  intending  not  to  deliver  the  same  to  him,  or  to  procure  the 
same  to  be  actually  indorsed  by  him ;  upon  which  bill  a  eertain 
indorRement  was  made,  requiring  the  payment  to  be  made  to 
Livesey  and  Co. ;  and  that  Livesey  and  Co.  indorsed  to  the 
plaintiffs,  without  having  delivered  the  bill  to  J.  White,  and' frith' 
out  any  actual  iadorsement  or  assignment  of  the  bill  by  White. 

The  3d  count  stated  that  the  bill  was  made  payable  to  them' 
selves,  Livesey  and  Co.  by  the  name  and  description  of  J.  While. 

The  4th  treated  it  as  a  common  bill  payable  to  J*  White  or 
order,  and  that  J,  White  indorsed  it  to  the  plaintiffs. 

The  5th  as  payable  to  bearer ;  and  that  the  plaintiffs  were  the 
bearers. 

The  6th  payable  to  J.  White  or  order ;  with  an  averment  that, 
when  the  bill  was  made,  there  was  no  such  person  as  J.  Whitet 
the  supposed  payee,  but  that  the  name  was  merely  fictitious ,  by 
reason  whereof  the  sum  mentioned  in  the  bill  became  and  was 
payable  to  the  bearer  thereof,  according  to  the  effect  and  mean- 
ing of  the  bill ; — averring  also  that  the  plaintiffs  were  the  bear- 
ers and  proprietors  thereof. 

The  7ih  count  stated  that  there  was  a  partnership,  or  house 
of  certain  persons  using  trade  as  well  in  the  name  and  firm  of 
Liivesey  and  Co.  as  in  the  name  and  firm  of  J.  White;  that  the 
last-mentioned  persons  made  a  certain  other  bill,  (the  hand  of 
one  of  them  on  their  joint  account,  and  in  their  copartnership 
name  and  firm  of  Livesey  and  Co.  being  thereto  subscribed)  aad 
directed  it  to  the  defendants,  requiring  them  three  months  after 
date  to  pay  to  the  said  last-mentioned  copartners,  by  the  Dame 
of  J.  White  or  order,  7^\l.  5s. ;  and  that  the  said  last-mentioned 
copartners  afterwards  by  a  certain  indorsement  in  writing  ap- 
pointed the  contents  to  be  paid  to  the  plaintiffs^  and  delivered 
the  bill  so  indorsed  to  them. 

There 
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There  were  also  other  counts  for  money  bad  and  received  by         1789. 
the  defendants  to  the  use  of  the  piaintiflfs  :  for  money  paid,  laid         "J     ' 
out,  and  expended  by  the  plaintiffs  to  tlie  use  of  the  defendants ;        aeainut 
and  for  money  lent  and  advanced  by  (lie  plaintiffs  to  the  defend-       Gibson* 
ants. — ^The  defendants  pleaded  the  general  issue. 

A  special  verdict  was  found  (a),  stating  (in  substance)  that 
Livesei/  and  Co.  made  a  certain  instrument  in  writing,  directed  '' 

to  the  defendants,  requiring  them,  three  months  after  date,  to 
pay  to  John  White  or  order  721/.  5s. ;  that  Livesey  and  Co.  at 
the  time  of  making  it  well  knew  that  no  such  person  as  J. 
WhitCf  in  the  bill  mentioned,  existed ;  that  a  certain  indorse- 
ment in  writing  was  afterwards  made  by  Livesey  and  Co.  pur* 
porting  to  be  the  indorsement  of  «/.  fVhite^  and  requiring  the 
contents  of  the  bill  to  be  paid  to  Uvesey  and  Co.,  or  their  order ; 
that  Livesey  and  Co.  afterwards  indorsed  (by  -4.  Goodrich  by  pro- 
curation of  Livesey  and  Co.)  to  the  plaintiffs  for  a  tull  and  valu- 
able consideration,  when  the  plaintiffs  became  and  still  are  the 
holders  of  the  bill ;  that  the  defendants  afterwards  accepted, 
well  knowing  that  no  such  person  as  J,  White,  in  the  bill 
named,  existed,  and  that  the  name  of  J,  White  so  indorsed 
thereon  was  not  the  hand-writing  of  any  person  of  that  name. 
That  the  defendants  at  the  time  of  the  making,  and  accepting, 
the  bill  had  not,  nor  had  they  at  any  time  since,  any  money, 
goods,  or  effects,  whatsoever  of  or  belonging  to  Liv^sey  and  Co. 
or  of  the  plaintiffs,  in  their  hands.  And  that  the  defendants 
have  not  paid  the  bill  (although  often  requested).  But  whether 
upon  the  whole  matter  the  defendants  are  liable,  Sfc.  the  jurors 
are  ignorant,  and  pniy  the  advice  of  the  Court,  ^*c. 

This  verdict  was  set  down  in  this  day's  paper  for  argument : 
but 

The  Court,  being  of  opinion  that  tliis  case  was  decided  by 
that  of  Feres.  Lewis,  ante  182,  gave  judgment  for  the  plaintiffs, 
without  hearing  any  argument ;  adding  that  they  understood  that 
the  reason,  why  it  was  agreed  to  be  turned  into  the  shape  of  a 
special  verdict,  was  that  it  might  be  carried  up  to  the  dernier 
resort. 

Judgment  for  plaintiffs  (6). 

(a)  This  qoestion  first  came  before  the  Coart  on  a  motion  for  a  new  trial : 
bat,  as  it  was  of  so  mnch  importance,  bills  to  the  value  of  near  a  milUoaa 
year  baring  passed  throogh  the$e  hmue»  only,  the  Court  recommended  it  to 
the  parties  to  consent  to  have  a  special  verdict,   in  order  that  the  record 

might  be  carried  to  the  Hoose  of  Lords  -,  and  the  counsel  for  both  parties,  ^  x 

without  going  to  another  trial,  agreed  upon  statmg  this  verdict. 
•    (6)  This  judgment  was  afterwards  affirmed  in  the  Honse  of  Lords*    Hd. 
1  B.  BL  Rep.  C.  Bi  569. 

li  2 
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1789. 


Doe  on  the  Demise  of  Helen  Comberbach  and 
5^^24111.  others  against  Sir  R.  Perryn. 

If  an  estate  be  /^N  the  trial  of  this  ejectment  for  sonae  premises  in  Chester,  a 

the  wife  of  y.  ^^  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 

forlife,remain-  pf  this  Court  on  the  following  case  : 
to  preserve,  James  Comberbach,  being  seised  in  fee,  by  will,  dated  the 

&c.  remainder  ^Ist  of  Mau  1736,  (after  bequeathing  a  leasehold  estate  to  R. 
to  the  children    _  ,     •        ,  •  .  .        •  .      n    l- 

of^.  andB.      Ferryn^  during  his  term  and  interest  therein,  and  all  bis  per- 

«^  MetrA«tr<    gonal  estate  in  the  manner  therein  mentioned,  (devised  the  pre- 
for  ever,  to  be  r^z-iffi-  • 

divided  among  mises  in  question  to  his  niece  Dor,  Comberbach^  wife  of  his 

and"if  Sofonc  "^P^^^  James  Comberbach^  for  life,  for  her  separate  use,  with 
child,  to  sQch  a  power  of  leasing  for  any  term  not  exceeding  seven  years  in 
h^  or  her  heirs  possession,  reserving  the  most  improved  rent ;  remainder  to  trus- 
forever;  and  tecs  to  preserve  contingent  remainders,  remainder  io  all  and 
such  imL,  re-  every  the  children  of  Dor.  Comberbach,  begotten  or  to  be  be- 
mainder  over;  gotten  on  her  body  by  his  nephew  James  Comberbach,  and  their 
death  of  the       /leirs  for  ever,  to  be  equally  divided  between  and  among  such 

devisor^. and  children  (if  more  than  one)  share  and  share  alike:  but  if  only 
B.  have  no  ^  ,  ^ 

child, tlie  es-      one  child,  then  to  such  only  child  and  his  or  her  heifs  for  ever; 

thdr^diildren^  fl/irf/or  default  of  such  issue  to  James  Comberbach  for  life,  with 
is  a  contingent  power  of  leasing  as  before  ;  remainder  to  trustees  to  preserve  con- 
feT^which  on  ^'"g®"^  remainders,  and  from  and  ajier  t/ie  decease  of' the  survivor 
the  birth  of  a  of  James  Comberbach  and  Dor,  his  wile,  without  issue  as  afore-- 
in  thaT  ch^M  *  *^'^»  '^  and  among  all  and  exery  the  children  of  his  nephew  Roger 
subject  to  open  Comberbach,  and  of  li.  Perryn,  respectively  begotten  or  to  be 
who  may  be  begotten  by  them  on  the  body  or  bodies  of  their  respective  wives, 
born  after-  qj^j  iq  fii^  fti^ce  E/iz.  Adains,  and  to  the  heirs  of  such  children  of 
remainders  E,  Adams  respectively  in  manner  following,  namely,  one  third  part 
f  ^*t'^h'  **h^^'  ^'  share  thereof  (the  same  to  be  divided  into  three  equal  »hares 
esute  becom-  or  parts)  to  the  child  or  children  of  his  nephew  22.  Comberbach,  who 
aochTcafe  the  ^^^^^  *^  living  at  his  [the  devisors]  decease,  and  if  more  (ban  one 
words,*' for de-  to  be  divided  aiiiun<;  thein  equally  shaie  and  share  alike^  and  to 
SwD  "^i[i  the  heirs  of  such  child  and  children  respectively ;  one  other  third 
"  for  default  of  part  thereof  10  the  child  and  children  of  his  nephew  XJ.  Perryn,  and 
*[6  ^t^gf  tt'^o  should  be  living  at  the  time  of  his  [the  devisor's]  decease,  and 
0  lb.  7.  to  be  divided  among  Ihem  (if  more  than  one)  share  and  share 
'  '^  alike,  and  to  the  respective  heirs  of  such  child  and  children  of  the 
said  B.  Perryn ;  and  the  other  remaining  third  part  to  his  niece 
Eliz*  Adams,  and  the  heirs  of  her  body  lawfully  to  be  be« 

gotten ; 
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gotten;  remainder  to  his  own  right  heirs  for  ever;  with  like        1789* 

power  of  leasing  to  R,  Comberbach  and  B.  Perryn  during  the        

minority  of  their  children,  and  to  £//z/^rfa/ws  respectively,  as        ng^M 
they  should  be  in  actual  possession,  as  was  before  ^iven  to       Perryn. 
Dorothy  Comberbach ;  remainder  to  his  own  right  heirs  for  ever. 
The  will  also  conlained  a  devise  of  other  premises  specifically, 
and  of  all  other  the  real  estate  of  the  devisor  to  his  nephew 
J,  Adams  for  life^  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder  to  all  and  every  the  children  of  James 
Adams,  equally  to  be  divided  between  them  (if  more  than  one) 
share  and  share  alike,  and  to  their  heirs  respectively/ ;  but  if  only 
one,  then  to  such  only  child,  and  his  or  her  heirs ;  and  for  default 
of*  such  issue  to  and  among  all  and  every  the  children  of  his  ne* 
pheas  R.  Comberbach  and  B.  Perryn,  by  their  respective  wives, 
and  tu  his  neice  Eliz.  Adams,  and  to  the  heirs  of  R.  Comberbach^ 
and  B.  Perryn  s  children,  and  his  neice  £/ir.  Adams  respectively, 
in  manner  following :  One  third  part  to  the  child  and  children  of 
R.  Comberbach,  who  should  be  living  at  the  time  of  bis  (the  de- 
visor's) decease,  and  to  the  heirs  of  such  child  and  children  respec- 
tively ;  one  other  third  part  to  the  child  and  children  of  B.  Perryn 
who  should  be  living  at  the  time  of  his  [the  devisor's]  decease,  and 
to  the  respective  heirs  of  such  child  and  children  of  B.  Perryn^ 
and  the  remaining  other  third  part  to  Elizabeth  Adams,  and  the 
HEiKS  OF  HF.R  BODY  lawfully  to  be  begotten;  remainder  to  the 
devisor's  right  heirs  for  ever;  with  similar  powers  of  leasing  to 
James  Adatns,  when  in  possession,  and  to  R»  Comberbach  and 
B.  Perryn  during  the  minority  of  their  children  respectively,  and 
to  Elizabeth  Adams,  when  they  should  respt* ctively  come  into 
possession ;  and  a  devise  of  the  residue  and  remainder  of  his 
estate  real  and  personal  to  JJ.  Comberbach,  B,  Perryn,  and  £//- 
zabeth  Adams,  share  and  share  alike. 

The  devisor  died  in  September  1 737,  leaving  Roger  Comber^ 
bach  his  nephew,  and  heir  at  law ;  who  was  also  the  heir  at  law 
of  J.  Comberbach  and  of  the  children  of  James  and  Dorothy 
Comberbach ;  and  under  him  the  lessors  of  the  plaintiff  claim. 
James  Comberbach  and  Dorothy  his  wife  were  married  in  the 
life-time  of  the  devisor,  but  had  not  any  issue  at  the  time  of  his 
death;  though  in  December  1739  they  had  a  daughter  who 
died  in  June  1740;  and  in  November  1741  another  daughter^ 
who  died  in  October  l76l,  without  issue;  and  a  son  id  Ja- 
nuary 1742,  who  died  in  June  1761,  without  issue.  James 
Comberbach  died  in  1784,  atid  Dorothy  in  May  17B6.  Elizabeth 

I  i  3  Jdams 
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17^9*        Adams  died  soon  after  tbe  devisor  without  haviog  been  married, 
""^  and  without  doing  any  act  to  destroy  the  estate-tail  limited  to 

n^uinat        ^^^  by  the  >^'ill.    The  defendant  claimed  as  one  of  tbe  cbildreo 
Perryw.      of  b\  Perrj/n. 

This  ejectment  was  defended  only  for  an  undivided  third  part 
of  the  estates  devised « by  James  Comberbach  to  Dorothy  Comr 
berbach,  with  the  remainders  over  in  the  will.  And  the  ques- 
tion reserved  for  the  opinion  of  the  Court  wqs  whether  the 
plaintiff  was  entitled  to  recover  that  third  part. 

Let/cesteTf  for  the  plaintiff,  contended  that  the  children  of 
Dorothy  Comberbach  took  nfee  under  the  will  in  question.  The 
estate  is  devised  to  Dorothy  for  life,  and  then  to  her  children  and 
their  heirs  for  ever :  and  though  **  heirs"  may  be  restrained  by 
subsequent  words  to  mean  '*  heirs  of  the  body/'  where  such  is 
the  manifest  intention  of  the  devisor)  yet  in  this  case  there  are 
no  such  words,  neither  can  such  an  intention  be  collected  from 
•  any  part  of  the  will.     The  words  which  immediately  folio w, 
**  and  for  default  of  such  issue/*  cannot  be  considered  to  operate 
in  restraint  of  the  word  *'  heirs  ;  **  for  such  issue"  are  referable 
to  **  children/'  not  to  ''  lieirs."     There  are  two  descriptions  of 
persons  before  mentioned ;  namely,  the  children  of  Dorothy  ^  and 
the  heirs  of  those  children :  now  the  word  '^  issue''  is  more  appli- 
cable to  '*  children"  than  to  *'  heirs ;  for  children  are  issue^  but 
heirs  are  not  necessarily  so.    I n  Goodright  dem.  Docking  v.  Dun- 
ham{a)  tbe  words  of  the  devise  were  nearly  similar  to  the  present: 
in  that  case  they  were  ^*  in  case  he  dies  without  issue"  here  **  for 
**  default  of  siiich  issue."     There  the  Court  said  that  tbe  words 
''  and  in  case  he  dies  without  issue/'  being  tacked  to  the  preceding 
clause,  must  mean  the  same  thing  as  *'  and  in  case  he  dies  without 
*'  children :"  and  in  another  part  of  the  judgment  the  Court  said 
'^  the  word  heirs  in  the  limitation  over  to  the  daughters  *'  cer- 
''  tainly  does  not  mean  heirs  of  the  body:  and  we  cannot  give 
*'  the  same  words  two  different  senses  in  different  parts  of  the 
''  same  will."    There  is  also  this  farther  difference  between  that 
and  the  present  case,  that  here  the  word  such  is  prefixed  to 
issue,  which  refers  to  what  precedes,  namely,  the  children  of 
Dorothij.     Then  as  there  are  no  subsequent  words  to  restrain 
the  operation  of  ^  heirs/'  that  word  must  be  taken  in  its  strict 
legal  sense ;  especially  too  as  it  appears  from  the  rest  of  the 
will  that  the  devisor  knew  the  effect  of  legal  terms,  and  used 
technical  words  to  create  a  fee  in  one  part,  and  an  estate-tail  ia 

('')  D9UgU  251. 

another  : 
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anolher :  for  when  he  meant  to  give  a  fte,  he  devised  to  the        1789. 
children  of  B.  Perryn  and  R.  Comberbach,  and  their  heirs,  and        — - 
when  he  intended  only  to  give  an.  estate  tail,  he  devised  t  •  £/i-        9g^t 
zabeth  Adams  and  the  heirs  of' her  body;  both  in  the  same  sen-      Pbrryx. 
fence. 

Then  supposing  it  to  be  a  fee  in  the  children  of  Dorothy  Coin" 
berbach,  it  was  a  contingent  remainder  in  fee^  and  consequently 
the  subsequent  remainders  were  also  contingent.  Lodington  v. 
Kimet  1  Salk.  224.  Then  they  could  not  take  effect  by  way  of 
executory  devises  ;  because  no  estate  can  take  effect  as  such  that 
can  take  efftict  as  a  remainder.  "2  Saund.  388.  Salk.  224. 
1  Ld.  Raym,  208.  and  Dougl,  7^9 ;  and  these  certainly  might 
have  taken  place  as  contingent  remainders,  because  there  was  a 
preceding  freehold  to  support  them.  This  limitation  then  was 
oil  a  couiiugency  with  a  double  aspect :  and  the  devisor  meant 
that  the  estate  should  go  the  children  of  Dorothy,  if  any,  but 
if  she  had  none,  then  to  James  Comberbach,  and  afterwards  to 
the  children  of  R.  Comber  bach  ^nd  D.  Perryn,  and  to  Elizabeth 
Adams.  If  so,  the  remainder  to  Dorothy^  children  became 
vested  on  the  birth  of  a  child,  and  the  subsequent  remainders 
were  dt;feated. 

/////,  Serjeant,  for  the  defendant,  contended,  1st,  That 
Dorothy's  children  only  took  an  estate-tail  under  the  will ;  or, 
2dly,  If  they  took  a  fee,  the  limitation  over  to  the  chddren  of 
li.  Perryn  lo*)k  effect  on  failure  of  issue  of  Dorothy  at  the  death  of 
the  survivor  of  Dorothy  and  James  Comberbach.  As  to  the  tirst,  it 
seems  to  have  been  the  clear  intention  of  the  dtvisor  that  Doro* 
thi/s  children  should  only  take  an  estate-tail.  And  in  this,  as  in  * 
all  cases  of  wills,  the  two  questions  are,  what  was  the  de- 
visor's intention,  and  whether  he  has  used  sufficient  words  to 
effectuate  that  intent.  Here  the  devisor  manifestly  intended 
that  the  word  *'  heirs,"  as  applied  to  the  children  of  Dorothy^ 
should  be  taken  in  its  limited  sense,  as  **  heirs  of  the  body." 
For  in  the  limitation  to  tlie  children  of  R.  Comberbach  and 
B.  Perryn,  and  their  heirs, ''  heirs"  must  necessarily  be  restrained 
to  mean  '^  heirs  of  the  body."  This  then  being  the  exposition 
which  the  devisor  himse(f  has  made,  the  same  word  ought  to  re- 
ceive the  same  construction  in  different  parts  of  the  same  wilL 
The  limitation  to  the  children  of  R.  Cdmberbach  and  B.  Penyn 
is  to  them  and  their  lieirs,  and  to  Elizabeth  Adams  and  to  the  heira 
of  such  children  of  Elizabeth  Adams  respectively,  that  is,  as 
to  one  third  part  to  the  ^children  of  R.  Comberbach  and  to 
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the  heirs  of  ^ch  child  and  children ;  as  to  another  third  part, 
to  the  children  of  B.  Perryn,  and  to  the  heirs  of  such  children ; 
amd  as  to  the  remaining  third  part  to  Elizabeth  Adams  and  the 
heirs  of  her  body;  with  a  remainder  to  his  own  right  heirs. 
Now  the  remainder  to  his  own  right  heirs  relates  to  the  three 
preceding  devises ;  for  the  devisor  gave  the  same  power  of  leasing 
to  R,  Comberbach  and  B.  Perryn  during  (he  minority  of  their 
children,  and  to  Elizabeth  Adams^  \ihich  he  had  before  given 
to  Dorothy ;  and  it  he  had  mtended  to  have  given  them  each  a 
fee  in  thirds,  such  a  power  would  have  been  unnecessary; 
Then,  after  giving  the  power  of  leasing,  he  again  added  **  re- 
^*  mainder  to  my  own  right  heirs."  But  if  he  had  meant  to  use 
the  word  **  heirs''  in  its  strict  legal  sense,  there  would  have  been 
no  remainder  for  his  own  right  heirs,  as  to  two  of  the  three 
parts  before  devised.  Again,  as  these  devisees  were  his  nephews 
and  nieces  and  their  heirs,  he  could  have  no  heirs  but  such  as 
would  have  been  also  heirs  to  them,  which  shews  that  he  in- 
tended to  confine  the  word  *^  heirs"  to  **  heirs  of  the  body  ;'* 
otherwise  the  last  limitation  to  his  own  right  heirs  was  nugatory. 
Nottingham  v.  Jennings,  Salk.2S3.  Besides,  in  this  devise  the 
devisor  has  used  **  heirs"  and  ^*  heirs  of  the  body"  as  synoni- 
mous.  l*he  serjeant  then  relied  on  the  case  of /res  v.  Leggeia), 
where  the  words  of  the  limitation  were  nearly  similar  to  those 

used 

(a)  Ives  V.  Ltgge,  in  Chatu  1 743,  MS,  Mr.  Pickering,  taken  by  Mr,  TVilhraham, 
The  tevstator  Robert  Leg^e,  by  his  will  in  1715,  devised  to  his  wife  Elizabeth 
and  her  heirs,  all  his  freehold,  leasehold,  and  personal  estate,  chargeable  witli 
legacies  to  his  children,  and  {inter  aUa)  with  200f.  to  be  laid  ont  on  a  bouse, 
which  lie  gave  to  his  daughter  Marthana  Legge,  to  hold  to  her  own  use,  during 
the  term  of  A^r  natural  life^  and  aflter  her  decease  then  the  same  to  go  and  be  en- 
joyed by  the  children  qfher  body  begotten,  and  their  luirs,  and  in  dtfmilt  thereiff  to  bis 
son  IVillunn  Legirt*  his  heirs  and  assigns ;  and  soon  after  died.  William  LtfLge 
died  in  the  life-time  of  Marthana,  hut  devised  his  interest  to  the  plamtiff ;  and 
then  Martlutna  died  without  children.  The  question  was  whether  this  devise 
to  f I  tj/imn  was  good,  which  depended  npon  what  estate  he  took  under  hu  fa- 
tliers  will;  whether  a  vested  remainder,  or  a  remainder  depending  upon  the 
contingency,  or  possibility  of  yi/or/Aana^s dying  witliout  children;  in  which  last 
CttAi  it  was  insisted  by  the  defendant  not  to  be  devisable  (*). 

J.(  rd  Chancellor.  Thisis  a  vested  remainder  in  H'illiam  Leg^je,  Marthana  took  no 
mor  han  an  estate  for  hfe ;  for  when  an  e»tatefor  life  is  expressly  given,  no  great' 
er  estate  shall  arise  by  implication ;  subsequent  words  of  contingency  enlarging 
the  estate  only  wht  re  no  exprtss  eBinie  for  life  is  devised.  Then  as  to  the  children  » 
thr  qt  cstion  is  whether  this  be  a  limitation  to  them  in  fee,  or  in  tail  ?  Had  there 
l)cen  no  reuiamder  limited  over,  tliey  would  have  taken  a  contingent  remainder  in 
fee :  but  tliere  being  a  limitation  to  their  uncle,  it  is  impossible  they  should  die 
wiUiout  heirs,  during  his  or  any  of  his  children's  lite.  The  doubt  arises  from  the 
equivocal  vrortJia,indifmiltthereqf;  whether  they  relate  to  JlllarMaHa's  dying  with- 
out children,  or  to  the  cbildren's  dying  without  heirs.    If  to  the  first,  the  case 

(*)  That  question  seems  now  finally  settled,    Vid.  ante  88. 

will 
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%rsed  in  the  present  case :  there  they  were  to  M.  Legge  for  life,         1789. 
then  to  her  children  and  their  heirs,  and  in  default  thereof^  &c. ;  ' 

here  they  are  **  to  Dorothy  for  life,  remainder  to  her  children  and  ag^at 
**  their  heirs,  and  in  default  of  such  issue  ;*'  and  in  that  case  it  was  Pxrryk. 
holden  that  the  children  of  M.  Legge  only  took  an  estate-tail. 
But  this  is  a  stronger  case  than  that  in  favour  of  an  estate-tail; 
because  here  at  the  conclusion  is  added  "  remainder  to  my  own 
*'  right  heirs,"  which  was  wanting  there.  No  argument  can  be 
drawn  from  the  introduction  of  the  word  **  such;''  for  the 
devisor  seems  to  have  used  it^  without  any  meaning,  in  this  as 
well  as  in  another  part  of  the  will,  where  he  devised  to  the  heirs 
of  such  children  of  Elizabeth  Adams;  no  children  of  Elizabeth 
Adams  having  been  before  mentioned  by  him. 

2dly,  But  admitting  that  the  children  of  Dorotht/were  to  (alee 
a  fee,  yet  the  devise  over  was  to  take  effect  on  failure  of  issue  of 
Dorothy  at  the  death  of  the  survivor  of  Dorothy  and  her  husband. 
For  if  it  were  to  be  defeated  by  the  birth  of  a  child  of  Dorothy^ 
the  will  would  be  defeated  in  almost  all  its  parts.  The  child- 
ren of  Dorothy  appear  to  have  been  the  chief  objects  of  the  de*  .  ; 
visor's  bounty,  and  he  devised  to  them  all  equally,  without  any 
regard  to  primogeniture :  now  if  the  limitation  to  the  children 
became  vested  m  the  life-time  of  their  parents,  and  either  of 
those  children  died  young  and  without  issue,  his  share  would  go 
to  the  heir  at  law,  namely,  the  eldest  son,  and  destroy  the  equa* 
lity  intended  to  be  established  by  the  devisor  among  Doro- 
lhv\  children.  And  wherever  the  devisor's  intention  is  clear,  the 

will  thcD  amount  to  that  of  Lodington  v.  KimCf  3  Lev,  431.  1  Salk,  224.  and 
L.d.  Raym.  303.  and  make  thU  a  fee  with  a  doable  aspect,  or,  an  it  is  called  in 
that  case,  two  concurrent  contingencies,  of  which  eitlier  is  to  start  according  as 
it  happens,  being  remainders  cotemporary,  and  not  expectant  one  after  another. 
But  then  both  will  be  contingent,  as  well  that  to  the  children  of  Marthana,  as  that 
to  IVilliam  ;  which  is  a  constmctiou  never  made  witliout  an  absolute  necessity ;  at 
there  was  in  Loddinnton  v.  Kime,  where  the  words  were,  '*  To  E.  Arwin  forlife* 
**  and  in  case  he  have  any  issue  male,  then  to  such  issue  male  and  his  heirs  for  ever, 
''  and  if  he  die  without  issue  male,  then  over,"  and  which  was  a  very  smgiilar  case« 
But  here  is  no  such  ntrcessity ;  the  words  in  d^auU  i^£^  taking  in  both  the  con- 
tingencies, as  well  tiiat  of  Rlarthana^s  dying  without  children,  as  of  her  children 
dying  without  heirs  -,  which  brings  it  to  no  more  than  the  common  ordinary  limiti^ 
tions  in  settlemcut^^,  which  take  in  all  the  contingencies  that  can  happen.  And  at 
the  Court  never  construes  a  limitation  into  an  executory  devise,  where  it  may  take 
effect  as  a  remainder,  because  the  former  puts  the  inheritance  in  abeyance;  so 
neither  does  it  construe  a  remainder  to  be  contingent,  where  it  can  be  taken  for 
vested ;  because  the  latter  tends  to  support  the  estate,  and  the  former  to  destroy 
it,  by  putting  it  in  the  power  of  the  particular  tenant  to  defeat  the  remamder  by  a 
fine  or  feoHment,  which  would  have  been  the  case  here  by  this  forced  construction 
of  the  defendant;  since,  by  taking  this  for  a  contingent  remainder  in  H^ti/tcm,  it 
woold  have  beeq  in  Marthaiu^t  power  to  destroy  the  whole  before  tlie  birth  of  a 
ishild. 

Court 
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1789*       Court  will  give  effect  to  it,  even  against  the  very  veords  of  the  will« 

5  Burr,  2703.    There  were  too  concurrent  contingent  remain- 

^gt^nst        ^^  ^^  ^^^9  depending  on  the  event  of  the  death  of  the  suiviyor 
Pebrtn.      of  Dorothy  and  James;  either  of  which  was  to  start,  as  the  case 
should  happen,  according  to  the  fourth  resolution  in  Lodington 
V.  Kime ;  if  Dorothy  h^d  children  at  the  death  of  the  survivor  of 
her  and  her  husband,  they  were  to  take  in  fee;  if  none,  the  limit- 
ation over  was  to  take  eflfect.   But  if  the  limitation  to  Dorothy*^ 
children  were  to  take  effect  on  their  births^  and  they  afterwards 
died   before   their   parents,    the   remainder   to  such    children 
could  not  be  said  to  be  a  concurrent  remainder  with  the  remain* 
der  over,  because  it  would  vest  before.   It  has  been  held  in  some 
cases  that  ''  dying  without  issue,^  and  ^'  in  default  of  issue/' 
may  be  construed  to  mean  '^  dying  without  \»hue  at  the  time  of 
*'  the  parents'  death  ;"  2  Show,  11.     3  Mod.  ^^7.     French  v. 
Caddell.  6  Bro.  P.  C,  6.  and  IVellvigion  v.  Weliiiigion,  4  Burr. 
2165.    And  it  must  have  been  so  intended  here;  because  as  the 
estate  was  to  be  divided  among  the  children  of  Dorothy,  and  the 
number  of  children  which  she  might  have  being  uncertain  during 
her  life,  the  quantum  of  estate,  which  each  was  to  take,  could 
not  be  ascertained  tiH  her  death,  and  therefore  could  not  be  said 
to  be  vested  till  that  time.     Else  v.  Osborne,  I  P.  Wms.  387. 
If  the  limitation  to  Dorothy's  children  were  to  vest  on  the  birth 
of  a  child,  and  Dorothy  had  a  child  when  the  devisor  died,  the 
remainders  over  could  not  by  any  possibility  have  taken  effect  at 
all ;  which  was  clearly  contrary  to  the  devisor's  intention.     The 
remainder  therefore  to  Dorothys  children  was  suspended  during 
her  life.     3  Wih.  237.  244.     Then  as  the  three  children  of 
Dorothy  died  in  her  life-time,  the  limitation  over  to  the  children 
of  B.  Perryn  (under  which  the  defendant  claims)  took  effect  on 
th^  death  of  Dorothy,  who  survived  James  her  husband. 
JLeycester,  in  reply,  was  stopped  by  the  Court. 
Lord  Ken  YON,  Ch.  J. — after  stating  the  will  and  observ- 
ing that  the  second  remainder  to  the  right  heirs  of  the  devisor 
had  no  meaning,  proceeded  thus ;  The  grounds  on  which  this 
case  has  been  argued  on  the  part  of  the  defendant,  are  those  on 
which  we  proceed  in  giving  our  judgment,  namely,  what  is  the 
general  intention  of  the  devisor,  and  whether  he  has  used  words 
sufficient  in  law  to  carry  that  intent  into  execution.     In  doing 
this  we  are  not  to  proceed  on  conjecture,  but  on  the  words  of 
the  will ;  from  the  whole  of  which  we  are  to  endeavour  to  ex- 
[WUlesi  550.]  tract  the  fair  meaning.    There  is  no  doubt  but  that  legal  formal 

words 
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^'ords  may  be  controlled  by  the  context  of  the  will :  but  we        1789* 

ought  not  to  reject  the  legal  meaning  of  those  words,  unless 

we  are  clear  that,  in  so  doing,  we  give  effect  to  the  devisor's  in-        ii^ahm 

teiition.     Two  points  have  been  made  for  the  defendant ;  Is^      Perrkw, 

that  the  limitation  to  the  children  of  Dorothy  Comberbach  only 

created  an  estate-tail;  and,  £dly,  but  even  if  it  gave  them  a/e^ 

it  was  not  vest  in  those  children  on  their  respective  births,  but 

to  remain  in  suspense  till  .the  death  of  the  survivor  of  Ja;72es  and 

Dorothy  Comberbach.     And  if  the  defendant  be  right  in  eithei 

of  these  points  he  is  entitled  to  our  judgment. 

In  the  first  place,  then,  do  these  words  confer  an  estate  tail^ 
or  a  fee,  on  Dorotht/*s  children  ?     The  words  ore,  "  To  all  an<^ 
*^  every  the  children  of  Dorothy,  begotten  or  to  be  begotten  on 
her  body  by  James  Comberbach,  and  their  heirs  for  ever;  i^imL 
for  default  of  such  issue,  8cc.  then  over."     Now  words  more 
emphatical  cannot  be  used  to  create  a  fee,  than  **  to  ui.  and  his 
*^  heirs  for  ever."    Undoubtedly  those  words  may  be  controlled 
by  subsequent  ones;  and  were  properly  so  in  the  case  of  Ives  v. 
Legge^  cited  by  the  defendant's  counsel ;  because  ther^  the:  limi- 
tation was  to  his  daughter,  and  the  children  of  her  body  begot* 
ten,  and  their  heirs,  and  afterwards  to  a  person  who  might  hy 
possibility  have  been  heir  to  those  childrea.     That  8,ufficientlj 
explained  the  intention  of  the  devisor,    because  there  cotild 
not  be  a  failiire  of  heirs  general  while  the  remiainder-man  oc 
any  of  descendants  were  living.      But  that  case  differs  from 
the  present,  because  there  the  limitation  over  was  ^  io  default 
''  thereof,  namely,  heirs;  and  here  ''  in  default  of  issue  "  which    [Wi]lesl66.] 
is  referable  to  children.    And  we  may  expound  one  part  of  the 
will  by  another :  now  this  devisor  knew  what  words  were  pro- 
per to  convey  an  estate-tail ;  because,  in  creating  the  limita- 
tion to  Elizabeth  AdamSf  he  used  a  form  of  technical  eiipras- 
sion  peculiar  to  the  creating  of  an  estate^tail.    And  if  this  ea- 
positiou  wanted  any  further  argument  in  aid  of  it,  it  may  he 
drawn  from  the  clause  giving  the  power  of  leasing.     The  power 
of  leasing  given  by  the  statute  to  tenants  ia  tail  only  continues 
during  the  existence  of  the  estate-tail,  and  does  not  bar  the 
remainder-man  or  rBvetsioner.     Now  here  the  devisor  intended 
to  give  a  power  of  leasing  which  should  govern  the  whole  estate; 
and  there  during  the  infancy  of  the  children  of  JR.  Gamier^ 
bach  and  of  B.  Perryn  the  power  is  given  to  their  parents, 
and  to  Elizabeth  Adams  herself;  but  no  sn^h  pipwer  is  given 
to  the  children  of  Dorothy^    because  it  was  not  necessary. 

This 
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1789*        This  shews  that  he  intended  to  give  a  larger  estate  to  Dorothy^s 
"        children  than  to  the  other  two  sets  of  children  :  but  1  do  not 
^gahut        ''^'y  much  on  that  minute  circumstance.     Then  it  was  said  that 
PjrRBYM.      the  children  of  Dorothy  were  the  primary  objects  of  the  de- 
visor's bounty,  and  that  the  other  devisees  should  not  take  till 
there  was  a  failure  of  those  children :  but  the  defendant's  con- 
struction does  not  meet  that  idea ;  for  if  they  took  only  an  estate- 
taily  and  some  of  those  children  had  died  without  issue,  their 
shares  would  have  gone  over  to  the  remainder-man,  that  is, 
would  have  gone  away  from  the  rest  of  the  children,  as  there  is 
nothing  in  the  deviite  to  create  cross  remainders  between  them. 
Therefore  1  think  it  is  infitntely  too  much  for  us,  in  construing 
this  will,  to  say  that  these  words  only  gave  an  estate-tail  to  Do. 
bothy's  children  ;  if  we  were  to  say  so,  we  must  proceed  on  con- 
jecture only,  against  the  express  words  of  the  will. 

Then  if  they  took  a  fee,  is  there  any  thing  in  the  will  to  limit 
It  to  such  as  were  living  at  the  time  of  the  death  of  the  sur- 
vivor of  Dorothy  and  James?  And  here  I  again  refer  to  the 
language  ^hich  the  devisor  has  used  in  other  parts  of  the  will. 
The  devise  to  the  children  of  Dorothy  is  to  them  and  their  heirs 
for  ever :  but  in  other  parts  of  the  uill,  where  he  mtended  that 
the  limitations  should  be  confined  to  such  children  as  were  Iiv« 
ing  at  any  particular  time,  he  used  express  words  to  that  effect. 
The  case  of  Else  v.  Osbom,  which  was  cited  by  the  defendant's 
counsel,  does  not  apply  to  the  present ;  for  that  only  decides 
that,  where  there  is  a  Umitation  to  A.  for  life,  and  afterwards 
to  an  uncertain  number  of  persons  who  might  come  in  esse,  that 
remainder  shall  only  be  vested  in  those  who  are  in  existence  at 
the  determination  of  the  particular  estate.  Then  it  was  said 
by  the  defendant,  that  if  the  estate  vested  in  a  child  of  Dorothy, 
bom  in  the  devisor's  life-time,  the  limitations  over  could  not 
take  effect  at  all :  but  it  is  found  by  the  case  that  Dorothy  had 
no  child  either  at  the  time  of  making  the  will,  or  of  the  devisor's 
death.  So  that  there  is  nothing  to  distinguish  this  case  from 
that  cited  from  Douglas^  and  that  of  Lodington  v.  Kime.  The 
clear  intent  of  the  devisor  was  that  the  children  of  Dorothy, 
if  any,  should  take  a  fee;  and  if  she  had  no  children,  then  that 
the  remainders  over  should  take  effect :  but  Dorothy  had  chil- 
dren, by  which  the  limitations  over  were  defeated.  Therefore 
the  title  is  properly  derived  to  the  lessors  of  the  plaintiff.  As 
to  what  the  devisor  would  have  said,   had  he  looked  to  the 

event 
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event  of  Dorothif's  children  dying  in  the  life-time  of  their        1789* 
parents,  it  is  unnecessary  to  consider. 

AsHHUKST,  J. — Wherever  a  fee  is  created  by  positive  words 
in  a  willy  it  can  only  be  defeated  by  subsequent  words  equally 
plain,  or  by  necessary  implication.  The  operation  of  this  will 
is,  that  the  limitation  to  Dorothy*^  children  was  contingent  till 
they  were  born ;  but  it  became  vested  on  the  birth  of  the  first 
child,  subject  however  to  be  diminibhed  in  quantity  as  other 
children  of  DoroMy  should  be  born:  And,  on  the  birth  of 
Dorothys  first  child,  the  subsequent  limitations  were  defeated. 
Then  tlie  only  question  is,  whether  there  is  any  thing  in  the 
will  to  shew  that  the  children  of  Dorothy  must  necessarily  be 
confined  to  children  living  at  the  time  of'  the  decease  of  their 
parents :  but  no  words  are  used  in  the  will  from  which  such  an 
inference  must  necessarily  be  drawn ;  and  it  is  clear  by  the  sub- 
sequent parts  that,  if  such  had  been  the  devisor's  intention,  he 
knew  how  to  express  himself. 

BuLLKR,  J. — In  this  will  the  devisor  has  used  the  words 
heirSf  heirs  of  the  body,  children,  and  issue,  and  having  used  them 
all,  we  are  bound  tu  say  that  he  understood  the  meaning  of  each, 
and  we  cannot  substitute  one  for  the  other,  unless  by  unavoid- 
able and  necessary  couHtruction  in  order  to  make  sense  of  the 
will.  But  no  such  necessity  exists  in  this  case.  Children  and 
issue,  in  their  natural  sense,  have  the  same  meaning :  but  not 
so  the  word  *^  heirs ;''  and  unless  we  are  compelled,  in  order 
to  make  sense,  to  say  that  '*  children"  and  **  heirs"  are  sy- 
noninious,  we  are  bound  to  say  that  *'  heirs"  do  not  mean 
^*  children."  It  has  been  argued  from  different  parts  of  the  will 
that  heirs  must  mean  heirs  of  the  body ;  because  a  remainder  is 
limited  to  the  devisor's  right  heirs  after  the  limitation  to  the 
children  of  R,  Comberbach  and  B,  Perryn,  and  their  heirs,  and 
to  Elizabeth  Adams  and  the  heirs  of  her  body,  and  that  the 
word  heirs  in  the  limitation  to  Dorothy*^  children  must  have  the 
same  meaning  as  the  word  '^  heirs"  in  the  limitation  to  the 
other  two  sets  of  children.  But  the  limitation  to  the  childrea 
of  £.  Comberbach  and  B.  Perryn^  and  to  Elizabeth  Adams  in 
tail,  is,  to  them  respectively  tn  manner  following,  namely,  as  to 
two  thirds  to  the  children  and  their  heirs  generally,  and  as  to 
the  other  third  part  to  Elizabeth  Adams  and  the  heirs  of  her 
body;  and  the  remainder  to  the  devisor's  right  heirs  must  mean 
the  remainder  expectant  on  the  determination  of  the  estate  given 
to  Elizabeth  Adams  in  tail;  and  cannot  refer  to  the  other  two 

thkds 
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17B9.        thirds  which  were  given  in  fee.    The  remainder  ;o  the  rigtil 

• heirs  of  the  devisor,  which  is  given  a  second  time,  applies  to 

^^1^  nodiing;  it  conveys  no  idea;  nor  can  it  explain  any  other 
PtBRTNi  part  of  die  will.  In  the  case  of  Ives  v.  L^e  the  words,  after 
the  first  limitation,  were  '*  in  default  thereof/'  which  distinguish 
it  from  the  present,  where  the  words  are  '^  for  default  of  suck 
**  issue,''  which  mean  the  same  as  •*  for  default  of  such  childrenC* 
Then  it  was  contended  that  the  word  "  sucK^  might  be  re- 
jected :  where'  indeed  a  word  is  absurd  and  nonsensical,  and 
cannot  be  read  in  the  sense  in  which  it  is  written,  we  ougfat  to 
read  it  in  such  a  manner  as  to  make  it  intelligible ;  but  the 
Court  cannot  reject  any  word,  which  has  sense  in  the  place  . 
where  it  stands.  That  question  was  fully  discussedin  De/m  d. 
Briddon  v.  Page  (a)  and  another,  where  the  devise  was  to  the 
son  of  T,  Nash  for  life,  remainder  to  his  first  and  other  sons  in 
tail  male,  and  for  default  of  such  issue  to  the  daughters  of 
T.  Nash  (without  words  of  limitation),  and  for  default  of  such 
issue,  remainder  over ;  there  it  was  contended  that  the  word 
such  ought  to  be  rejected,  and  then  the  daughters  would  take 
an  estate-tail :  but  the  answer  given  by  the  Court  was,  that  they 
could  not  say  ih^i  such  had  no  meaning,  for  daughters  were  be- 
fore named,  to  whom  such  was  referable ;  and  it  was  held  that 
the  daughters  only  took  an  estate  for  life.  So  here  the  words 
**  such  issue"  are  sensible  if  they  mean  children ;  and  therefore 
the  Court  cannot  reject  either  of  them.  Then  it  was  said  by 
the  defendant's  counsel  that  the  limitation  over  might  take 
effect  either  if  Dorothy  had  no  children,  or,  if  she  had,  if  they 
died  in  the  life-time  of  their  parents.  The  words  **  dying 
''  without  issue"  have  been  frequently  held  to  mean  *'  without 
"  issue  at  the  time  of  the  death  of  the  party"  in  cases  of  personal 
property,  but  not  in  limitations  of  freehold  estates.  In  Fonnereau 
V.  Fonnereau  (b),  Lord  Mansfield  asked  whether  there  was  any 
such  determination  in  the  case  of  real  property,  and  the  counsel 
agreeing  that  there  was  none,  the  judgment  of  the  Court  in 
that  case  proceeded  upon  that  ground.  The  reason,  why 
this  has  not  been  decided  in  limitations  of  freehold  estates,  is 
that  Courts  of  Law  always  lean  in  favour  of  the  vesting  of 
estates;  and  therefore,  on  such  a  limitation  as  the  present,  they 
hiive  said  that  the  estate  shall  vest  on  the  birth  of  a  child, 

(«)  jinitf  ar.  n.    See  also  J7ay  v.  the  Ewrl  qf  Coventry,  Anie  85. 
(6j  Dougl,  486. 

and 
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and  M'ithout  waiting  for  (he  death  of  the  parents ;  which  rule 
is  not  attended  with  any  inconvenience  to  the  children,  because 
where  tlie  estate  is  limited  to  a  number  of  children,  it  shall  vest 
in  the  first,  and  afterwards  open  for  the  benefit  of  those  who 
shall  be  bom  at  a  subsequent  period.  But  if  this  were  held  not 
to  ve»t  till  the  detith  of  the  parents,  this  iiiconvenience  would 
follow,  that  it  would  not  go  to  grandchildren :  for  if  a  child  were 
born,  who  died  in  the  life- time  of  his  parents,  leaving  issue,  such 
grandchild  could  not  take,  which  could  not  be  supposed  to  be 
the  intention  of  the  devisor.  The  case  of  French  v.  Caddell  went 
on  a  different  ground  ;  that  was  not  an  executory  devise,  but  a 
devise  to  take  effect  in  possession  at  the  devisor's  death ;  for 
though  the  devisor  said  ''  in  default  of  issue  male  and  female  of 
**  his  own  body,"  yet  the  contingency  must  be  known  at  the  time 
of  his  death.  The  case  of  fVeilington  v.  Wellington  proceeded 
on  the  same  ground.  But  the  case  of  Keene  dem.  Pinnockznd. 
wife  v.  Dickson  (a)  is  nearly  similar  to  the  present :  there  the 
devise  was  to  G.  Ptnnock  for  life,  remainder  to  her  first  and  oth^r 
sons  in  tail  general,  and  for  default  of  such  issue  MALE,  re- 
mainder over ;  and  it  was  contended  at  the  bar  that  the  word 
male  might  be  rejected,  but  the  Court  said  they  could  not  do  it, 
but  held  that  the  remainder  over  was  a  contingent  devise  only  on 
the  event  of  there  never  being  a  son,  and  if  there  were  a  son  ever 
born,  though  he  died,  the  remainder  over  was  void.  In  that  case 
a  son  was  born,  who  died  during  the  life  of  G.  Pinnock;  on 
the  birth  of  whom,  the  estate  vested  iq  him,  and  the  limitation 
over  was  void. 

Grose:,  J.  added — ^That  he  perfectly  agreed  with  the  Court 
in  the  reasons  given  for  their  judgment,  which  it  was  nnneces- 
sary  for  him  to  repeat. 

Postea  to  the  plaintiff. 

(«)  M.  «4  G.  3.  B.  R. 


1789. 

Dob 
Perrym. 


Allen  against  Griffiths. 


Nov,  teOu 


A  Rule  having  been  obtained  for  changing  the  venue  from  An  affidavit  to 
London  to  Caermartlienshire;  Baldmn  now  moved  to  ^TWkffrom  i4. 
discharge  that  rule ;  objecting  to  the  affidavit,  on  which  it  was  to  B.  must 
obtamed,  because  it  only  stated  that  ^*  the  cause  of  action  arose  ^ase  of  action 
"  in  Caermarthenshire,  and  not  elsewhere  otit  of  the  county  of  a'®*?  in  B.imd 

not  tA  A,  or 
ebcwliere  out  of  B» 


u 


Caer^ 
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Allen 

.oguinst 

Griffiths. 


^  Caermarthen ;"  whereas  it  should  have  been,  ''  and  not  in 
**  London  or  elsewhere,  out  of  the  county/*  8fc, 

Holroydf  contra^  observed  that  this  was  the  same  in  sub- 
stance ;  and  that  no  technical  form  of  words  was  necessary  to 
be  used  in  the  aflBdavit.     But, 

The  Court  (after  consulting  with  the  Master)  said,  there  was 
an  established  form,  which  must  be  adhered  to  in  these  cases  ; 
and  for  not  complying  with  it  in  the  present  instance,  they 

Discharged  the  former  rule  for  changing  the  venue* 


ThiTiday^     The  KiNG  agauist  the  Guardians  of  the  Poor  of  the 
Nov  26th.  City  of  Chichester. 

AN  order  was  made  by  two  justices  on  the  27th  of  March 
1789f  adjudging  James  Lover  to  be  the  reputed  father  of 
a  bastard;  against  which  order  Lover  appealed  to  the  general 
quarter  sessions  held  on  the  2Qd  of  Aprils  where  it  was  quashed ; 
and  no  case  was  reserved  for  the  opinion  of  this  Court.  But, 
both  the  orders  bt'ing  now  returned  by  certiorari, 

Erskine  moved  to  quash  the  order  of  Sessions,  because  that 
Court'  had  no  jurisdiction  to  hear  the  appeal.  The  party  grieved 
shogld  have  appealed,  under  the  statute  18  EL  c.  3.,  to  the  next 
general  (a)  sessions ;  and  non  constat  "but  that  a  court  of  general 
sessions  intervened  between  the  27th  of  Marchf  when  the  origi- 
nal order  was  made,  and  the  Q2d  of  April,  when  the  general 
quarter  sessions  were  held.  And  he  relied  on  It,  v.  ShaWj 
Salk.  483.  (6),  where  the  order  of  Sessions  was  quashed  for  this 
very  reason. 

Lord  Ken  YON,  Ch.  J. — (stopping  Mingay  on  the  other  side) 
observed  that  the  case  cited  did  not  appear  to  be  one  of  the 
most  authentic  in  Salkeld's  Reports.  But  it  is  a  general  rule 
that  every  intendment  shall  be  made  to  support  an  order  of 
justices  (c) ;  and  as  it  does  not  appear  that  the  general  quarter 
sessions  held  on  the  22d  of  April  were  not  the  sessions  next  fol- 
lowing the  27th  of  March,  we  will  not  presume  it  for  the  pur- 
pose of  quashing  the  order  of  Sessions. 

Order  of  Sessions  affirmed. 


IfaCoortof 
geturul  quarter 
aesrioiu  next 
alter  an  order 
of  bastardy 
quash  the 
order,  this 
Goqrt  will  not 
^tend  that  a 
Court  of 
general  §e$iwit$ 
intervened ; 
and  unless  that 
appear,  the 
order  of 
Sessions  will 
Ve  confirmod. 


(3  East,  58.] 


(a)  The  18  Eliz.  e,  3.  requires  the  appeal  to  be  made  to  the  next  general 
tume  :  the  13  and  14  Car,  2.  c.  12.  # .  2.,  which  gives  an  appeal  against  an  ordev 
of  removal,  requires  it  to  be  made  to  the  next  qvorier  sessions. 

(6)  Carth,  455.  S.  C. 

(c)  Vid.  2  Str.  998, 9.    Saik.  442. 4r  485.  R.  v.  Gregory,   Sed  vid,  R.  v*  Hni' 
co<l,|>Mf.6voL58S. 
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The  King  against  3.  Hurdis.  ^  zl^^^h'. 

UPON  the  appeal  of  James  Hurdis  against  a  poor  rate  at  Where  the 
the  sessions  held  for  the  town  and  port  of  Seaford,  the  ^1,^^  ^^  ^^ 
rale  was  confirmed,  subject  to  the  opinion  of  this  Court  on  the  "UMter  ininner 
following  case. — The  appellant  objected  to  the  rate,  because  tke  oceufrier  ot 
one  Isaac  fVood,  gunner  of  his  Majesty's  fort  and  battery  at  Sea-  J^«  battery 
fordf  who  was  a  servant  to  his  Majesty,  and  not  in  his  own  right  which  wa  the 
the  occupier  of  the  dwelling  house  thereto  belonging,  and  who  ^^^^f^^^  ^^ 
therefore  ought  not  to  have  been  charged  in  the  rate,  was  in-  and  from 
serted  therein,  and  charged  as  the  occupier  of  the  battery-house,  removeabieat 
Wood  was  taxed  for  the  battery-house  ten  sfaillings.     At  the  time  pleasore,  this 
of  making  the  rate  he  was  and  still  is  a  head  or  master  gunner,  that  Uie  fact  of 
and  acted  as  such  in  the  fort  or  battery  of  Seaford.     The  fort  and  bis  being  the 
battery-house  are  the  property  of  the  Crown.     A  master  gunner  pi^iadcd  any 
is  a  warrant-officer  appointed  and  removeable  at  pleasure  by  the  ®^*?^  question, 
roaster-general  of  the  ordnance;  though  his  office  is  usually  con-  Uability  tohe 

sidered  as  a  provision  for  life.     Wood,  beinjr  so  employed  m  the  '"J*!^?.!?® 
r  Vi.t/..!  L-t.     "bcfofthe 

fort,  occupied  the  whole  of  the  house,  except  one  room,  which  is  poor. 

allotted  to  the  under-gunner  by  direction  from  the  ordnance :  3^B^P*iSi 
and  the  furniture  of  this  house  belonged  to  Wood.     The  inha-    3  East,  510.] 
bitants  of  the  town,  port,  or  parish,  paying  to  the  poor-rate 
thereof,  have  a*  right  to  vote  in  the  election  of  members  of 
parliament  for  the  town  and  port ;  and  the  appellant  is  an  inha- 
bitant of  that  description. 

Bear  croft  and  Curties,  in  support  of  the  order  of  Sessions, 
contended  that  though  the  property  of  the  Crown  is  not  rate- 
able while  in  the  hands  of  the  Crown,  yet  it  has  been  frequent- 
ly determined  that,  if  any  private  subject  by  virtue  of  his  office 
occupies  a  house  belonging  to  the  Crown,  he  is  liable  to  be 
rated  for  it.  Rex  v.  Matthews,  Cald,  1.  and  Lord  Bute  v. 
Grindhall,  ante  1  vol.  338. 

TTie  Court  desired  to  hear  the  other  side. 

Erskine  and  Partington,  contra.  The  cases  cited  only  shew 
that,  where  an  officer  of  the  Crown  has  any  beneficial  interest^ 
independently  of  the  immediate  execution  of  his  office,  arising 
from  the  occupation  of  any  rateable  species  of  property,  such 
person  is  liable  to  be  rated.  Upon  that  principle  Matthews  was 
held  rateable  for  a  lodge  and  two  acres  of 'land:  Mrs.  Mostjfn, 
the  wardrobe-keeper  at  Hampton  Couri,  was  rated ybr  a  meadow 

Vol.  III.  K  k  belonging 
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1789.        belonging  to  her  apartment  in  ike  palace;  Lord  North  for 
"——         Bushy  Park ;  and  Lord  Bute  for  certain  inclosed  lands  part  of 

The  Kiwn 

agaiutt  Richmond  Parkj  which  he  sowed  with  com,  and  of  which  he 
HuRDis.  reaped  the  profits.  In  all  those  cases  there  was  a  clear  bene- 
ficial interest  accruing  to  tlie  occupiers,  which  they  did  not  en- 
joj"  merely  in  the  due  exercise  of  the  functions  of  their  respective 
offices.  But  in  the  case  of  Lord  Amherst  v.  Lord  Somers  (a), 
where  Lord  Amherst  only  occupied  certain  rented  stables  as 
colonel  of  a  regiment,  the  Court  held  him  not  liable  to  be  rated 
in  respect  of  such  occupation.  Now  that  is  the  cause  here. 
Wood  derives  no  beneficial  interest  from  his  occupation,  indepen- 
dently of  the  necessary  functions  of  his  office  ;  it  is  not  optional 
in  him  whether  he  will  reside  there  or  not;  he  is  compelled  to 
be  there.  Therefore  he  is  no  more  than  a  mere  centinel ;  and 
is  in  the  same  situaUon  as  a  soldier  in  barracks  :  In  Johmon  v. 
Louth  (&),  the  Court  considered  a  gunner  in  the  light  of  a  com- 
.  mon  soldier.  He  has  no  permanent  enjoyment ;  but  is  remove- 
able  from  place  to  place,  at  the  will  of  the  master-general  of 
the  ordnanec.  fVood's  occupation  therefore  of  the  battery-house 
was  no  more  than  as  a  servant  of  the  crown,  whose  duty  com- 
pelled him  to  be  there. 

Lord  Kbnyon,  C.  J. — I  do  not  feel  that  my  opinion  upon 
this  subject  militates  against  any  decided  case  ;  but  I  shall  de« 
termine  upon  the  ground  of  positive  law,  as  it  is  laid  down  in 
the  44  Eliz»  which  subjects  everi/  occupier  of  lands,  houses,  Sfc, 
to  be  rated  to  the  relief  of  the  poor.      Now  it  is  expressly 
staled  in  the  case  that  fVood  was  the  occupier  of  the  battery- 
house:  and  though  it  might  perhaps  have  been  contended  below 
that  he  was  not  the  occupier,  in  the  legal  sense  of  the  word,  yet 
the  finding  of  the  sessionsL  precludes  that  question  here.      It 
is  not  however  a  general  position  that  a  servant  of  the  Crown 
occupying  a  house  in  respect  of  his  office  is  not  rateable  for  it; 
for  I  was  always  rated  for  the  house  which  I  had  as  Master 
of  the  Rolls:  And  so  are  the  auditors  and  tellers  of  the  ex- 
chequer.   Soldiers  indeed  cannot  be  said  to  be  the  occtipiVn  of 
their  barracks,  in  the  legal  signification  of  (he  word;  they  are  no 
more  than  mere  servants.    And  in  the  case  of  Lord  Amherst  v. 
Lord  Somers  it  appeared  that  the  former  was  not  the  occupier 
of  the  premises  rated. 

AsHHUBST,  J. — Wherever  persons  are  stated  by  the  Sessions 
to  be  the  occupiers  of  crown-lands  or  houses,  they  must  be  rated ; 

^.  (a)  AtUt  t  vol  372,  (6)  Sir.  7. 

though 
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though  such  property  would  not  be  rateable  in  the  hands  of 
the  king  himself,  in  the  same  manner,  though  hospitals,  or 
lands  held  for  their  immediate  support,  are  not  rateable,  yet 
if  any  officer  of  such  establishments  hold  part  of  the  hospital- 
lands  for  his  own  convenience,  then  he  becomes  rateable  :  As 
in  the  case  of  Eyre  v.  Smallpace  (a),  where  the  plaintiff,  who 
was  controller  of  Chehea-collegey  and  resided  in  the  controller's 
apartments,  was  held  to  be  rateable  as  the  occupier.  Now  Wood 
was  the  occupier  in  this  case ;  and  though  he  had  not  a  lite-in- 
terest, yet  it  is  well  known  that  such  persons  are  never  dismissed 
unless  for  misbehaviour ;  and  even  if  he  were  to  be  considered 
as  a  mere  tenant  at  will,  that  will  not  vary  the  case. 
The  other  Judges  concurring, 

Orders  confirmed  (&)• 

(a)  2  Burr.  1059. 

(6)  Fitf.  R,  ▼•  the  Inhabitants  of  FolkeHmu^  post,  505. ;  H.v.  the  Inhabitants 
of  St,  Mary  the  Less,  Durham,  poit.  4  vol.  477. ;  R.  ▼.  Field^poii.  5  vol.  d87.| 
and  R*  v.  the  Inhabitants  of  H^hUtltbwrg,  pott.  6  vol.  464« 


G.  Barrington  against  The  King,  In  Error. 

THIS  came  before  the  Court  by  a  writ  of  Error  to  reverse  an 
outlawry  in  felony.     The  only  material  parts  of  the  record 
of  outlawry  are  the  following  : 

It  was  stated  that  the  writ  of  capias  cum  proclamatione  issued 
on  the  10th  of  September  in  the  27th  year,  ^c,  by  which  the 
sheriff  was  commanded  to  take  the  prisoner,  and  have  his  body 
before  the  justices,  ^c.  at  the  general  sessions  of  the  peace  next 
after  the  first  of  February  next  ensuing ;  and,  if  the  sheriff  could 
not  find  him  in  his  bailiwick,  then  to  cause  public  proclamation, 
i^c,  that  he  should  be  before  the  justices  of  the  peace  aforesaid,  to 
answer,  4'c* ;  ^^  which  said  general  sessions  of  the  peace  holden 
for  the  county  aforesaid,  next  after  the  said  first  day  of  February^ 
to  wit,  at  the  Sessions  House  in  and  for  the  county  of  Middlesex, 
on  Monday  the  twenty*fifth  day  of  February  in  the  28th  year,  i^c. 
the  sheriff  returned  the  writ  of  capias  cum  proclamatione  thus  in- 
dorsed :  to  wit,  **  I  certify  and  return  that  the  within  named 
^  G.  Barrington  is  not  found  in  my  bailiwick :  and  that  by 
^*  virtue  of  thb  writ  to  me  directed  at  my  county  court  holden  at 
^  the  boose  known  by  the  name  of  the  ShehiTs  Office  in  Took*$ 
"  Court  f  Cursitor  Street,  in  and  for  the  county  of  Middlesex,  within 
^  mentioned,  the  1  »t  of  November  in  the  28th  year^  tfc.  1  caused 

K  k  2  <'  the 


1789. 

The  Ring. 
against 

HURDIf. 


Tkwnday, 
Nov.  teth. 

Ontlaweriii   . 
felony  reTened 
because  it 
appeared  on 
the  writ  of  pro- 
cbunation  and 
retom  to  it 
tliatth-*  person 
indicted  had  a 
day  in  court 
after  lie  was  ' 
outlawed. 
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'^  the  first  proclamation/'  ^c;  and  it  appeared  by  the  sheriff t 
return  to  the  exigi  facias  that  the  prisoner  was  a  fifth  time  de- 
manded  on  the  twenty  first  day  of  February  in  the  28tli  ^ear,  i^c. 
and  did  not  appear;  therefore  by  the  judgment,  ^c.  bf  was 
outlawed. 

It  was  assigned  for  error^  that  the  writ  of  capias  cum  procla- 
matione  alleged  to  be  issued  does  not  require  the  said  G.  Bat  ring- 
ton  to  render  himself  to  the  sAerj^o/*  Middlesex,  so  that  the  said 
sheriff  might  fmve  his  body  before  the  justices  therein  named  at  the 
return  of  tlie  said  writ,  as  by  law  it  ought  to  have  been  done ; 
but  on  the  contrary  thereof  requires  the  said  G.  Barrington 
to  be  before  the  justices  at  the  return  of  the  said  writ,  which 
is  contrary  to  the  law  of  the  land.  That  the  said  writ  of 
proclamation  does  not  appear  to  be  issued  or  executed  as  the 
statute  in  that  case  made  and  provided  requires.  That  it  is  not 
alleged  that  the  said  G.  Barriiigton  was  exacted  or  demanded  at 
the  Sheriff's  County  Court  of  Middlesex,  holden  at  the  house 
known  by  the  name  of  the  Sheriff^s  Office  in  TooVs  Court, 
Cursitor  Street ,  and'm  and  for  the  county  of  Middlesex,  as  by  law 
it  ought  to  have  been.  And  that  the  said  G.  Barrington  is 
alleged  to  be  a  fifth  time  demanded  and  outlawed  on  the 
9,\st  day  of  February  in  the  28th  year,  S^c,  when  it  appears  by 
the  said  writ  oi  capias  cum  proclamations  and  the  said  proclama- 
tion returned  thereon,  that  he  the  said  G.  Barrington  had  a  day 
given  to  be  before  the  justices  therein  named  until  the  general 
session  of  the  the  peace  next  after  the  Ist  day  of  February  in  the 
£8th  year,  ^c.  being  the  251h  day  of  that  month.  Other  errors 
M'ere  assigned :  but  they  were  not  discussed  either  at  the  bar  or 
on  the  bench. 

Wood,  for  the  prisoner,  objected,  1st,  that  it  was  not  stated  in 
the  sheriff's  return  to  the  capias  cum  proclamatione  that  the  pri- 
soner was  exacted  at  the  County  Court  of  Middlesex;  it  is  only 
"  in  my  County  Court,''  without  adding  the  name  of  the  county : 
and  that  the  County  Court  was  not  stated  to  have  been  holden 
in  Took's  Court,  Cursitor  Street,  and  in  and  for  the  county  of 
Middlesex,  but  only  "  in  and  for  the  county  of  Middlesex.** 
This  objection  prevailed  in  JR.  v.  Wilkes  {a),  because  it  bad  been 
allowed  in  a  variety  of  instances ;  though  Lord  Mansfield^  in 
giving  judgment,  observed  that  originally  there  was  no  colour 
for  requiring  this  technical  form  of  words,  and  that  there  was 
no  foundation  either  in  reason  or  common  sense  for  such  an 
objection.     2dly,  That  the  capias  cum  proclamatione,  commandf 


(a)  4  Burr.  2563. 
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the  prisoner  to  appear  before  the  justices  tti  the  return  of  the  writ, 
whereas  it  should  have  commadded  him  to  render  himself  to  the 
sheriff  on  or  before  the  day  when  he  was  exacted,  so  that  the 
sheriff  might  have  his  body  before  the  justices  on  the  return.  So 
that  this  absurdity  appears  on  the  record,  that  the  prisoner  bad  a 
day  in  court  given  to  him  by  the  capias  cum  proclamatione,  ss. 
the  25th  of  Februari/f  and  yet  he  was  outlawed  for  not  appear-* 
ing  on  the  Qlst  of  February. 

The  Court,  thinking  this  a  weighty  objection,  stopped  the 
prisoner's  counsel,  and  desired 

Le  Mesurier,  for  the  prosecutor,  to  confine  himself  to  this 
objection.  He  observed  that  it  was  material  to  consider  all  the 
acts  of  parliament  on  tlie  subject ;  since  as  they  were  made  in 
pari  materia,  they  might  tend  to  elucidate  each  other.  The 
first  is  the  stat.  of  8  Hen.  6.  c.  10.  which  directs  a  proclamation 
on  the  issuing  of  the  second  capias  in  cases  where  the  person 
indicted  resides  in  a  Foreign  county,  and  that  the  writ  shall  re* 
quire  the  person  indicted  to  appear  be/ ore  the  justices,  Sfc.  at  the 
return  of  the  writ.  Now  that  is  the  form  used  in  the  present 
case.  Then  came  the  statute  of  6  //.  8.  c.  4.  which  enacts 
that  in  civil  cases  a  writ  of  proclamation  shall  issue  at  the  same 
time  as  the  writ  of  exigent  where  the  defendant  lives  in  a  Foreign 
county,  and  that  three  proclamations  shall  be  made,  two  at  the 
shire  courts,  and  one  at  the  sessions.  Then  the  statute  3 1  El» 
c.  3.  orders  such  a  writ  to  issue  in  all  cases.  This  statute  di- 
rects no  form  to  be  pursued ;  but  the  6  H.  8.  directs  it  to  be 
that  the  defendant  render  himself  to  the  sheriff,  so  that  the 
sheriff  may  have  his  body  before  the  justices  at  the  return  of 
the  writ.  But  as  the  defendant  had  equally  a  day  at  the  return 
of  the  writ  as  in  the  present  instance,  the  same  absurdity  must 
have  existed  then  as  is  now  supposed  on  the  present  record. 
However  the  Court  will  not  conclude  that  the  Legislature  en- 
acted absurd  provisions ;  and  there  is  a  ground  on  which  both 
the  proclamations  may  well  stand  ;  for  as  no  outlawry  is  of  any 
force,  nor  works  any  forfeiture,  until  it  is  returned,  it  seemed  to 
be  in  the  contemplation  of  the  Legislature,  that  the  prisoner 
might  save  that  forfeiture  by  coming  in  at  any  time  before  the 
return.  And  the  statute  4  4r  ^  H\  £f  M.  c.  2£.  which  only 
extends  the  3 1  EL  c.  4.  to  criminal  cases,  does  not  afford  any 
argument  either  way. 

Lord  KcNYON,  Ch.  J. — Some  of  the  objections,  stated  in  the 
assignment  of  errors^  appear  to  me  extremely  nice  and  subtle; 

Kk  3  and 
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and  I  am  very  glad,  from  the  clearness  of  one,  to  be  relieved 
from  the  necessity  of  giving  any  opinion  on  the  others.  The 
proceedings  in  this  case  impute  to  thf  prisoner  that  be  has  been 
guilty  of  disobedience  of  the  law  :  they  require  that  be  should 
render  himself  t6  the  justices  at  the  general  sessions  of  the  peace 
next  after  the  1st  of  February  then  next  ensuing,  and  that  time 
is  ascertained  by  another  part  of  the  record  to  be  on  Ihe  2jUi  of 
February;  but  before  that  day  arrived,  namely,  on  the  Slat  of 
February^  the  sentence  of  outlawry  is  pronounced  on  him.  It 
is  clear  that  the  disobedience  of  the  law,  for  which  be  was  to  be 
punished,  never  happened ;  for  the  day  was  not  arrived,  on  which 
be  was  required  to  render  himself.  Therefore  on  the  plainest  prin- 
ciples of  common  sense,  without  looking  after  critical  objec- 
tions, I  am  of  opioion  that  this  outlawry  mu^X  be  reversed  (a). 

AsHHURST,  J. — of  the  same  opinion. 

BcjLLER,  J. — I  am  glad  that  we  are  not  called  upon  to  give 
any  opinion  on  the  first  objection  ;  though  I  confess  I  have  a 
strong  opinion  upon  it.  I  do  not  know  that  it  has  ever  been 
determined  that  in  any  return  made  by  a  sheriff  any  technical  form 
of  words  is  necessary:  certain  requisites  must  be  observed  :  but  if 
observed  in  substance,  and  the  return  be  not  in  equivocal  terms, 
a  great  deal  of  argument  is  necessary  to  convince  me  that  such  a 
return  is  bad.  But  the  second  objection  is  perfectly  clear.  The 
statute  d  Hen.  6.  c.  10.,  which  has  been  referred  to,  has  no  re- 
lation to  this  cabC  :  that  act  only  applies  to  indictments  in  one 
county  against  offenders  residing  in  another,  and  only  to  cases 
where  it  appears  on  the  face  of  the  indictment  that  he  does  reside 
out  of  the  county.  There  the  Legislature  have  required  that  a 
proclamation  shall  issue  with  a  second  capias,  and  go  into  the 
county  where  the  person  indicted  lives  :  and,  it  is  true,  in  such 
a  case  the  writ  must  require  the  person  hidicted  to  appear  be- 
fore the  justices  at  the  return  of  the  writ :  but  that  return  is  be- 
fore the  time  of  the  outlawry ;  for  there  must  be  a  pluries  capias 
before  the  outlawry  can  issue;  all  those  are  preparatorytsteps  to 
the  outlawry,  and  the  prisoner's  appearance  is  required  in  order 
to  prevent  the  outlawry.  But  this  is  a  very  different  case;  for 
here  the  v\  rit  is  returnable  after  the  outlawry  is  complete.  In 
looking  into  the  precedents  on  this  subject  there  is  one  of  The 
King  V.  Cranstoun  for  the  murder  of  Mr.  Blandj/{b)  which  de- 
serves attention,  because  some  of  the  most  eminent  gentlemen 

(m)  The  ootlawry  against  Richard  England^  qo  ao  indictmeot  for  mnrder  was 
reversed  for  the  fan^e  reusoD  Id,  HU»  36  G.  3*  B»  Ri 
(b)  Vid.  10  Si.  Dr.  U 
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of  the  profession  were  employed  in  it ;  and  therefore  it  is  natural 
to  suppose  that  great  care  was  taken  in  settling  that  outlawry ; 
and  in  that  I  observe  that  the  writ  of  capias  cum  proclamatione 
required  Cranstoun  to  render  himself  to  the  sheriffs  so  that  the 
sheriff  might  have  his  body  before  the  justices  at  the  return^  Sfc. 
The  form  of  outlawry  in  civil  cases  is  also  material  to  be  con- 
sidered; The  Stat.  :M  EL  c,3,  settles  the  form  in  cin7  pro- 
ceedings ;  and  the  4  if  5  fV.  if  M  c.  22.  s.  4.  extends  the 
provisions  of  the  former  act  to  criminal  cases  before  judgment. 
For  (here  is  a  difference  in  that  respect  whether  the  outlawry  be 
after  or  before  judgment ;  for^  if  after  judgment,  no  procla- 
mation is  necessary.  And  unless  that  distmction  be  attended  to 
in  Wilkes's  case,  that  case,  as  reported  in  Burrow,  may  mislead ; 
for  the  arguments  are  not  stated.  In  fact  that  was  an  outlawry 
after  conviction,  and  therefore  it  did  not  come  within  the  statute 
of  tV.  Sf  M.  But  that  statute  extends  the  provisions  of  the 
3 1  EL  c,  3.  to  criminal  cases  before  judgment ;  and  therefore 
that,  which  has  prevailed  in  civil  cases,  is  a  fair  rule  in  this  case. 
Now  in  civil  cases  the  writ  of  capias  cum  praclamatione  tmi- 
versally  requires  the  person  indicted  to  render  himself  to  the  she* 
riff,  so  that  the  sheriff  may  have  his  body  be/ore  the  justices  at  the 
return,  6ic.  Tberelore  it  seems  to  me  that  this  is  a  decisive  ob- 
jection, that  the  outlawry  must  be  reversed. 

Grose,  J. — I  am  glad  not  to  be  obliged  to  give  any  opinion 
on  the  first  objection ;  for  the  second  appears  to  be  decisive.  It 
seems  absurd  to  pronounce  a  judgment  of  outlawry  against  a 
person  on  the  21st  of  February  for  not  appearing  on  the  125tli 
of  the  same  month. 

AsHHURST,  J. — Then  pronounced  the  judgment  of  the  Court> 
that  the  outlawry  should  be  reversed ;  that  the  prisoner  sliould 
be  restored  to  his  former  rights ;  and  that  be  should  be  remanded. 
And  the  Court  awarded  a  Procedendo  to  carry  back  the  record 
the  Court  from  whence  it  came* 

Outlawry  reversed  (a). 

(a)  Vid.  R.  Yofidellf  post.  4  vol.  5tl.;  and  R.  v.  S.  Pary,  p^t,  0  vol  STS* 
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A^saih.     '^^^  King  against  the  Justices  of  Herefordshire. 

If  an  order  of       A     Rule  has  been  obtained  on  the  defendants  to  shew  caase 
executed  three  '^^  ^'l>y  &  mandamus  should  not  issue,  commanding  them  to 

^y»  before       receive  an  appeal  against  an  order  of  removal,     llie  order  was 

thesenionsin  ,  _v,        ,  .       ^     ^     -t  i       •<>  i      i 

aparish twenty  made  on  Friday  iht  IBth  of  April;  on  the  19th  the  paaper 

"*'*e where****  ^®'  removed;    and  on  the   Tuesday  following,   the  22d,    the 

thesesMonsare  Easter  sessions  were  held  at  Hereford,  20  miles  distant  from  the 

there  »  no^       parish  to  which  the  parly  was  removed  ;  at  which  sessions  it  is  the 

appeal  to  those  practice  not  to  receive  any  appeal  after  the  Tuesday  morning.  The 

j^lcei  arcnot  P*""****  not  having  appealed  at  those  Easter  sessions,  the  justices  at 

bound  to  the  Midsurhmer  sessions  refused  to  receive  the  appeal,  because  not 

peS'atthe**^    made  at  the  next  quarter- sessions,  according  to  the   13  4r  14 

neit  seMions.     Car.  9.  c.  12.  s.  2.  The  foundation  of  this  application  was  that,  as 

[7  T.  R«  200.J  jjjg  officers  of  the  parish,  to  which  the  pauper  was  removed,  bad 

not  sufficient  time  to  convene  a  meeting  of  the  inhabitants,  in 

order  to  take  their  opinion  upon  the  subject  whether  there  were 

any  grounds  for  the  appeal,  the  Midsummer  sessions  were  the 

next  possible  sessions. 

Caldecott  now  shewed  cause  against  the  rule. 
Bower,  in  support  of  it. 

Lord  Ken  YON,  C.  J. — The  words  of  the  act  of  parliament 
are  very  strong ;  and  they  require  the  appeal  to  be  made  at  the 
sessions  next  after  the  grievance.  Where  indeed  an  order  of  re- 
moval has  been  made  some  time  before,  and  only  executed  a  very 
short  tkne  before,  the  sessions,  so  that  there  was  no  posaibilty  of 
appealing  to  those  sessions,  this  Court  has  interfered  by  granting 
a  manefamus  to  compel  the  justices  at  the  following  sessions  to  re- 
ceive the  appeal ;  because  the  words  ''  next  sessions"  mean  ''  the 
**  next  possible  sessions  (a)."  But  this  is  a  very  different  case ;  for 
there  were  two  intervening  days  after  the  execution  of  the  order, 
and  before  the  Easter  sessions ;  and  if  there  was  not  sufficient 
time  before  those  sessions  to  give  reasonable  notice  of  appeal,  the 
appeal  might  have  been  then  entered  and  adjourned,  according 
to  the  Stat.  9  Geo*  c.  7.  «•  8. 

The  three  other  Judges  concurring, 

Rule  discharged  (&). 

(a)  R.  ▼.  Tke  Justice§  of  Yorkshire,  Dougl  183. 
{b)  \id,  R.  ▼.  Justices  of  Derbyshire,  post,  4  vol.  488. 
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The  King  against  The  Inhabitants  of  Folkestone. 

• 

TWO  justices  removed  by  an  order  James  Kingj  his  wife, 
and  their  five  children,  from  that  part  of  the  parish  of 
Folkestone,  which  lies  within  the  township  of  Folkestone  in  Kent, 
to  that  part  which  lies  without;  which  order  wa^  on  appeal 
to  the  sessions  quashed,  subject  to  the  opinion  of  this  Court 
on  the  following  case.  On  the  10th  of  October  1781  the 
pauper  hired  a  house  in  the  parish  of  Folkestone  in  Kent,  of 
the  yearly  value  of  6/.  5s.  of  Henry  Selden,  in  which  he  re- 
sided for  three  years ;  during  which  time  he  paid  the  land-tax 
for  the  house :  but  after  he  had  paid  three  quarterly  rates  in 
17K2,  he  coroplaioed  to  his  landlord  that  bis  (the  landlord's) 
other  tenants  did  not  pay  the  land-tax  for  their  houses,  and 
therefore  desired  him  to  deduct  it.  The  landlord  refused  to  al- 
low what  the  pauper  had  already  paid,  but  agreed  to  deduct 
it  in  future,  which  he  did.  There  was  not  any  agreement 
made  between  the  pauper  and  his  landlord  which  of  them  should 
pay  the  land-tax.  The. rate  for  the  land-tax  was  in  the  follow- 
ing form : 


1789. 

Sot,  t6th. 

Whether  tfas 
landlord  or 
tenant  be  ra- 
ted to  the  land- 
tax  is  a  quet- 
Uonofract,  to 
be  found  by 
tbeJQiiticet 
at  sessions: 
and  if  they 
state  it  as  a 
fact,  this  Court 
isprednded 
from  consider* 
ing  wliether 
they  have 
dn^wn  a  right 
conclosion, 
though  Uiey 
sUte  all  the 
other  circom* 
stances  of  tha 


Snm  Assessed. 

Propietors 
Names. 

Occupiers 
Names. 

Premises. 

Quarterly 
Payment. 

^10  10     0 

Uenty  Selden. 

Jtme$Kui%. 

House.            £0    t    6 

The  sessions  were  of  opinion  that  the  landlords  were  the  per^ 
sons  intended  to  be  rated  in  the  rate;  and  that  the  names  of  oe- 
cupiers,  inserted  in  the  second  column,  were  only  meant  to  dis- 
tinguish the  premises,  and  to  direct  the  collectors  to  whom  they 
were  to  apply  for  payment  of  the  rate. 

Mingai/,  in  support  of  the  order  of  sessions,  was  stopped. 

Robinson,  contra,  said  that  this  case  was  determined  by  that 
of  Rex  V.  St.LawrencCj  Winchester  (a),  where  the  facts  were 
precisely  similar  to  those  in  the  present  case,  except  that  here 
tlie  justices  have  stated,  as  their  opinion,  that  the  landlords 
%vere  intended  to  be  rated  :  but  that  cannot  vary  the  case ;  for 
they  have  stated  all  the  facts  for  the  opinion  of  this  Court, 
without  meaning  to  preclude  them  by  any  opinion  of  their  own. 

(o)  Cald,  S79. 

Lord 
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Lord  Ken  YON,  C.  J. — ^This  is  the  landlord's  tax.  And  when 
the  question  first  came  before  the  Court,  it  was  doubted  whe- 
ther a  tenant  who  was  rated  to  and  paid  the  land-tax  should  gain 
a  settlement  by  it :  but  in  K.  v.  Bramley  (a)  it  was  observed  that 
**  that  doubt  had  been  gotten  over/'  But  in  this  carse  no  ques- 
tion can  arise :  on  the  rate  there  is  one  column  of  the  proprietors, 
^d  another  of  the  tenants  ;  but  the  names  of  the  tenants  were 
only  inserted  in  order  to  shew  for  what  property  the  landlords 
were  rated.  And  the  justices,  in  this  case  have  stated  (what  I 
think  they  were  bound  to  do)  that  the  landlord  was  rated. 

BuLLER,  J. — In  i2.  v.  Mitcham  (6),  R.  v.  St.  Lawrence  (c\ 
and  R.  v.  Endon  (d),  it  was  held  that,  as  between  the  public  and 
tlie  tenant,  the  land-tax  is  the  tenant's  tax,  though  as  between  the 
landlord  and  the  tenant  it  is  otherwise;  that,  if  it  be  doubtful 
on  the  rate  itself,  whether  the  landlord  or  the  tenant  be  rated, 
it  must  be  collected  from  other  circumstances ;  that  the  land-tax 
is  prim&fade  a  tenant's  tax ;  and  that  if  nothing  appear  to  tbe 
contrary,  the  occupier  must  be  presumed  to  be  the  person  rated. 
This  idea  was  not  adopted  in  these  late  cases  for  the  first  time ; 
for  so  long  ago  as  in  a  case  in  the  30  Geo,  2.  Foster  J.  said  **  the 
'<  occupier  is  the  person  who  is  to  pay."  But  whether  the  land- 
lord or  tenant  to  be  rated  is  a  question  of  fact,  which  should  al- 
ways be  found  by  the  jtistices :  here  it  ia  stated,  and  we  are  pre- 
cluded by  their  opinion  from  entering  into  the  question. 

Order  of  Sessions  aflirmed  (e). 


(a)  Bmm  S.  C.  75.  (h)  CaUL  276.  Daugt.  215. «.  65.  td  ed. 

(c)  CaUL  S79.  (d>  Cold,  374. 

(«)  Vid.  a.  ▼.  The  Inhabitants  of  St.  Mwry  tht  Len  in  Diir&om,  poH.  4  toL 
477 ;  R.  ▼.  S.  Fieid,  jMf<.  5  voL  587,  j  and  R.  v.  The  lohabitants  of  mmMw^p 
rMl. «  ?ol»  464. 
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o 


I 

N  the  first  triul  of  this  action  a  special  case  (a)  was  reserved;  Where  a  cass 
on  arguing   which   the  Court,   suspecting  fraud  on  tlie  andffrora  tl»e 

part  insufiicient 
Btate  of  it  is 
necessary  to  send  it  down  to  a  second  trial,  and  nothing  is  said  respecting  the  costs,  the  party 
succeediDg  on  such  second  trial  is  not  entitled  to  the  costs  of  the  first.    [10  East,  416.] 

Xa)  Hankey  and 'others,  assignees  of  J0hn  and  Bei^imin  VaughtM^  against  Hatnal  credit 

SmUk  and  oUiers.    E.  29  Geo.  S.  B.  R.  may  be  consti- 

To  this  action  upon  the  case  for  goods  sold  and  delivered  by  the  bankrupts  *"^^  ^''^"^^^ 
tlie  defendants  pleaded  the  general  issue,  and  gave  notice  of  set-off  applicable  ^^^^  mean  oar- 
to  the  bill  of  exchange  hereafter  mentioned.    At  the  trial  at  the  sittings  after  ticularly  to 
Miehaelmai  term  1788,  at  GnUdAo/i  before  Lord  Kenyon,  the  jury  gave  a  verdict  trust  each 
for  the  plaintiff,  damages  520L  16s.;  subject  to  the  opinion  of  this  Court  on  tlie  <>^icr;  ^  ^^ 

following  case :-  cLia»!*^e^aicc  U 

On  the  S6th  of  July  last  a  commission  of  bankrupt  issued  against  the  VaughnnM^  ^  y^y  ^^  ^J^ 
who  on  the  29tfa  of  the  same  month  were  declared  bankrupt!.  John  Vaughan  com-  into  the  hands 
raitted  an  act  of  bankruptcy  on  the  2$d,  and  Bef^amin  VuMglum  on  the  33d  of  July,  of  //.  and  B, 
The  plaintiffs  on  the  5th  of  August  were  duly  chosen  assignees,  <&c.  On  the  Sd  of  ^*y  d'^^.  ^ 
July  Uie  bankrupts,  who  were  sugar-refiners,  sold  the  defendants'  sugar  and  roollas-  Qintu  T^redit 
ses  to  tlie  amount  of  459/.  2s.  8d. ;  and  on  the  21st  of  the  same  month  sold  other  between  A. 
sugars  to  them  to  the  amount  of  68/.  13s.  4d.,  making  together  520/.  16«.  for  which  and  B.  though 
this  action  was  brought.  One  IVUUam  Broodkurit  on  the  6tfa  of  June  1788  drew  a  ^*  do  not 
bill  of  exchange  on  the  bankrupts  for  600/.  payable  to  his  order  two  months  aAcr  ^".PT^  that  th« 
date  for  value  delivered  to  him  in  raw  sugar ;  which  bill  was  duly  accepted  by  the  |,»qj!  ^^     ' 
bankrupts,  and  indorsed  by  Broadhunt,  and  delivered  by  him  to  Towgood  and     [5  f !  R.  71. 
Co ;  who  on  the  2d  of  July  last,  and  al^'ter  the  bill  was  accepted  and  indorsed,  dis-        lb.  144. 
counted  it  with  the  defendants,  and  delivered  the  same  to  them.  The  defendants     0  T.  R.  619.- 
ou  the  5th  of  Auguat  last  proved  under  KairgAan's  commission  79/.  4«.  as  the  bal-     ^  ^^*  .^  ^ ' '  « 
anr.e  due  to  them  on  the  biO  of  exchange,  after  deducting  520/,  16«.  On  the  lOth    ^^        *  *'  ^^'^ 
iA' September  1788,  one  of  the  defendants,  FraneU  Kemble,  was  examined  before 
the  commissioners  named  in  the  comftiission  agauist  the  bankrupts,  wheu  he  depos- 
ed. That  he,  together  with  Jos.  Kemble,  SmUh,  and  Tracers,  the  other  defendants, 
carried  on  the  trade  and  business  of  grocers ;  that  on  the  2d  of  July  last  IV,  Towgood 
applied  to  him  to  discount  the  bill  in  question ;  that  he  had  before  tliat  time  heard 
that  Vaughans  house  was  in  difficulties,  but  he  knew  that  B.  Vaughan  was  a  part- 
ner with  J.  YaughaUf  and  he  thought  him  a  good  man ;  that  fV,  Towgood  said  there 
had  been  rumours  of  Xaughamf  stopping,  and  that  as  the  house  of  htm  (this  exami' 
uant  was  en  gaged  in  t  he  sugar  trade  they  could  buy  goods  to  cover  the  bill ;  that  he  said 
he  did  not  care  what  rumours  there  were,  as  he  believed  the  house  of  J.  FaMg^ii 
p.ud  Co.  to  be  perfectly  safe,  and  that  they  only  wanted  time ;  that  at  the  time  he 
took  the  bill  he  meant  to  buy  sugars  to  cover  the  bill;  that  tueordingly  some  sugars 
and  mollasses  were  bought  on  the  next  day ;  and  that  between  that  time  and  the 
^2d  of  Jic/jf,  sugars  and  molasses  to  the  amount  of  520/.  16s,  where  bought  by 
their  (this  examinanfs)  house  of  the  bankrupts;  tliat  he  had  never  discounted  a 
bill  for  IV,  Towgood  before,  and  that  he  knew  that  Towgood's  father  was  a  banker. 
The  defendant  Joseph  Kemble  was  also  examined  before  the  commissioners,  who 
deposed  that  he  was  the  person  who  bought  the  abovementioned  sugars  of  the 
bankrupts  and  that  at  the  time  he  bought  the  same  he  did  not  inform  them  of 
their  house  being  in  possession  of  the  bill;  that  ant  reason  ^fkU  goinig  to  the  house 
«f  Vaughan  and  Co,  to  purchase  the  sugars  and  molasses  was  their  bdng  in  passes- 
J^nof  the  biO;  and  that  at  the  time  when  the  bill  was  discoonted  fgrTowgoodhe 

did 
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part  of  the  defendants,  sent  the  case  down  to  a  second  trial,  in 
order  that  that  question  might  be  investigated,  without  saying 
any  thing  about  the  costs.  On  the  second  trial  the  plaintiffs 
obtained  a  verdict,  the  costs  of  which  only  the  Master  allowed. 

Russel  now  moved  that  the  Master  might  review  his  taxation 
of  costs,  and  be  directed  to  include  in  it  the  costs  of  the  first 
trial. 

Holroyd  opposed. this  motion  in  the  first  instance;  insisting 
that  this  case  fell  within  the  general  rule,  that,  where  nothing 
is  said  about  the  costs  of  the  first  trial,  and  they  are  not  reserved 
to  abide  the  event  of  the  second  verdict,  the  successful  party  on 
the  second  trial  is  not  entitled  to  the  costs  of  the  first.  Mason 
V.  Skurray,  Doug.  42 1  •  Schulbred  v.  Nutt^  lb.  n.  This  rule 
also  obtains  with  respect  to  the  costs  of  pleadings,  where,  if 
both  parties  arc  in  fault,  neither  is  entitled  to  costs ;  as  in  the 


did  not  indorse  the  same,  bat  by  a  memorandum  in  writing  agreed  to  indorse  it 
vhen  he  should  be  thereunto  required  ;  that  he  accordingly  indoned  it  a  few 
days  afterwards  and  after  he  had  heard  that  FaugAan's  house  had  stopped  pay- 
ment ;  that  the  reason  why  tlie  bill  was  not  indorsed  was  tha^  if  Vmagluai  and 
Co.  had  stood  their  ground  it  might  be  presented  foitpaymcot  without  the  in* 
dprseraent  of  Towgood,  Dawen^  and  Co.  (the  house  m  which  IViUwtm  Tnwgood 
if  a  partner),  as  IV,  Towgood  did  not  choose  that  their  names  should  appear. 

Russel f  for  the  plaintifis,  contended  that,  abstractedly  from  every  circum- 
stance of  fraud,  the  set-off  could  not  be  maintained,  because  there  were  neither 
mutual  debts  or  mutual  credits  between  the  parties  uitliin  the  6  Ge».  s.  c,  SO. 
Preseot*s  (*)  case  sliews  that  there  was  no  mutual  debi^  because  the  bill  was  not 
due  till  after  the  bankruptcy.  Neither  was  there  any  mutual  credit ;  for  at  the 
time  of  selling  the  goods  the  bankrupts  did  not  know  that  tliis  biU  was  in  the 
hands  of  the  defendants.  They,  in  taking  the  bill,  gave  no  credit  to  the  bank* 
rupts;  they  took  it  merely  to  accommodate  Towgood  and  Co.    But 

The  Court  were  clearly  of  opinion  that  there  was  mutual  credit. 

Lord  Ken  YON,  Ch.  J.  said — The  mutual  credit  was  constituted  by  taking 
the  bill  on  the  one  hand,  and  selling  the  sugars  on  the  other.  Though  if  the 
bill  had  come  mto  the  defendants'  hands  ex  post  factOf  as  after  the  action  (t) 
was  brought,  it  would  have  been  otherwise. 

BuLLER,  J— -In  order  to  constitute  mutual  credit,  it  is  uot  necessary  that 
the  parties  mean  particularly  to  trust  each  other  in  that  transaction.  For  if 
a  biU  of  exchange,  which  is  accepted,  be  sent  out  into  the  world,  credit  is  given 
to  the  acceptor  by  every  person  who  takes  the  bill :  now  that  constituted  the 
credit  on  one  side  in  this  case;  then,  on  the  other,  credit  was'given  to  the 
defendants  by  the  banknipts  for  the  goods. 

The  case  was  also  argued  on  the  ground  of  fraud:  but  the  Court  not  con. 
sidering  the  transaction  to  be  fraudulent  gave  judgment  for  the  defendants. 
But  on  a  subsequent  day  in  Easter  term  they  observed  that  there  were  cir- 
cumstances to  be  lefl  to  the  jury,  on  which  they  ought  to  exercise  their  jndg. 
ment,  whether  or  not  fraud  to  the  defendants;  could  be  imputed  and  for  that 
reason  they  ordered  it  to  be  sent  down  to  another  trial. 

Holroyd^  for  the  defendants. 

(•)  1  Atk,  tSO.  (t)  Vtd.  Etans  v.  Pratser,  imte  186. 

instances 
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Kirk  V.  Lowell,  ante  1  vol.  ^67-    And,  

The  Court,  thinking  that  this  case  came  within  the  general        J^HSia 
rule,  where  on  sending  a  cause  down  to  be  re-tried  nothing  is       Smith. 
said  respectmg  the  costs  the  party  succeeding  on  the  second  trial 
is  not  entitled  to  the  costs  of  the  first. 

Refused  the  rule  (a), 

(a)  Smith  v.  HtdU,  pott,  6  vol.  71.  S,  P. — Sed.  yid.  Booth  ▼.  Aikaion,  pott. 
€  vol  144.  contra. 

Brooke  qui  tarn  against  Milliken.  Nov.trtiu 

TUTS  was  an  action  on  thjp  statute  12  Geo.  2.  c.  S6. ;  the  Two  penalties 
first  section  of  which  enacts  that  '*  it  shall  not  be  lawful  ?5L  .i."*^"' 

red  on  uie  same 

*'  CO  import  or  bruig  into  this  kingdom  for  sale  any  book,  first  day,  on  the 
*^  composed  or  written  and  printed  and  published  in  this  kingdom,  foraS^r'^* 
*'  and  reprinted  in  any  other  place  whatsoever  ;  and  if  any  person  books  onginal- 
"  knowing  the  same  to  be  so  reprinted  and  imported,  shall  sell,  /ubj^hedhen' 
'^  publish,  or  expose  to  sale,  any  such  book  or  books,  he  shall  and  aiterwardii 
*'  forfeit  the  said  book  or  books,  and  the  same  shall  be  forthwith  anyotherooon- 
**  AtLmasked;  and  such  offender  shall forfeit5l>  and  double  the  valde  }^*  »"]*  . 
'^  of  every  book  which  he  s^all  so  sell,  ^c.  together  with  costs,''  t3tnM,ifthiaet9 
4fc.    At  the  trial  at  the  last  Carlisle  assizes  before  Thomson j  %^^^ 
Baron,  the  plaintiff  proved  two  distinct  acts  of  sale  on  the  same    [7  T.  R.  152.] 
day,  the  one  of  several  books  by  the  defendant  himself  in  the 
morning,  the  other  by  his  wife  in  the  afternoon   in  an  open 
shop  at  Carlisle:  and  the  learned  Judge  being  of  opinion  that 
this  constituted  two  different  offences,  for  which  two  penalties 
were  incurred,  a  verdict  was  taken  for  the  plaintiff  on  two  sepa- 
rate counts. 

ChambrCf  on  a  former  day  in  this  term,  obtained  a  rule  to 
shew  cause  why  there  should  not  be  a  new  trial,  or  why  the 
verdict  should  not  be  entered  on  one  count  only,  on  the  ground 
that  only  one  penalty  could  be  incurred  in  the  same  day ;  .and  he 
relied  on  the  cases  o(  Marriott  v.  Shaw  (a),  R.  v.  Matthews  {b), 
and  Crepps  v.  Durden  (c);  the  two  former  of  which  were 
on  the  5  An.  c.  14.  s.  4.  for  keeping  or  using  greyhounds  for 
the  destruction  of  game ;  and  the  latter  on  the  29  Car.  2.  ^.  7« 
for  exercising  a  trade  on  a  Sunday ;  in  all  of  which  it  was  held 
that  only  one  penalty  could  be  forfeited  in  one  day. 

Law  and  Wood  now  shewed  cause ;  insisting  that,  on  the  fair 
construction  of  this  statute,  the  offender  was  liable  to  one  pe- 
nalty for  each  sale  of  books^  though  he  repeated  the  same  offence 

(c)  Com.  S74.  {h)  10  Mod.\U.  («)  Cowp.  640. 

several 
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distinguishable  from  the  cases  cited ;  that  in  Cowper  was  only 

mansi  ^"^  continued  exercising  of  the  trade  in  one  dby ;  and  as  the 
MiLLiKBif.  others  were  for  keeping  or  using  dogs  for  the  destruction  of 
game,  the  keeping  or  using  a  dog  for  such  a  purpose  for  a  whole 
day  is  only  a  continuation  of  the  same  act :  in  those  cases  therefore 
from  necessity  only  one  penalty  could  be  incurred  in  the  same 
day.  But  the  determinations  would  have  been  different,  had 
the  offence  been  the  killing  of  game ;  for  then  the  offence  might 
have  been  repeated  in  the  same  day.  The  whole  depends  on 
the  nature  of  the  offence  :  and  as  in  this  case  the  act  of  sale  is 
the  offence,  and  as  the  sale  of  the  set  of  books  in  the  morning 
was  totally  distinct  from,  and  unconnected  with,  the  sale  in  the 
afternoon,  the  defendant  has  subjected  himself  to  two  separate 
penalties. 

Cockellf  Serjeant,  and  Chambre,  in  support  of  the  rule.  If 
the  act  of  parliament  had  imposed  the  penalty  on  the  sale  of  every 
book  or  for  every  offence^  the  plainti^  would  have  been  entitled 
to  recover  the  two  penalties :  but  by  the  terms  of  the  statute  the 
penalty  is  inflicted  on  the  offender  for  selling;  and  that  brings 
this  case  within  the  reason  of  those  cited,  particularly  that  of 
Marriott  v.  Shaw;  for  there  it  might  equally  have  been  ad« 
judged  that  the  act  of  killing  one  hare  at  one  hour  was  evidence 
of  keeping  or  using,  ^c.  and  that  the  act  of  killing  another  on 
another  part  of  the  same  day  and  at  another  place  was  also  evi- 
dence of  keeping  or  using,  i^c.  and  constituted  a  separate  offence, 
because  unconnected  with  the  first  (for  it  was  stated  that  the 
acts  Were  committed  at  different  places) :  but  the  Court  de- 
termined that  it  was  only  one  offence,  because  ^'  all  was  done  the 
*'  same  day."  The  case  of  Crepps  v.  Durden  was  also  decided  on 
the  same  principle;  for  Lord  Mansfield  there  said  *^  There  can 
**  be  but  one  entire  offence  on  one  and  the  same  day."  If  there 
be  any  distinction  between  this  and  the  cases  cited,  it  is  in  favour 
of  the  present  defendant ;  for  the  act  of  parliament  on  which 
this  action  is  founded,  has  made  a  distinction  between  the  for- 
feiture of  the  5l,,  and  the  double  value  of  the  book:  the  former 
is  only  51.  generally  for  the  offence;  the  latter  is  double  the 
value  of  every  book  sold.  Therefore  only  one  penalty,  namely  6/, 
and  tlie  value  of  every  book  sold,  can  be  incuired  in  one  day. 
It  might  equally  be  contended  that,  as  the  sale  of  each  book 
forms  a  distinct  and  separate  contract,  the  forfeiture  of  5L  should 
attach  on  each. 

Cfir.  adv.  vuk. 
Lord 
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diis  question,  and  are  of  opinion  that  the  two  penalties  may  be  

recovered,  because  they  were  two  distinct  acts  of  sale.  ,iyittfi«# 

Rule  discharged  (a).  Milmkwi. 

(a)  Vid.R.Y,BleaMdaUfP&ti,4vtiLd09. 


Cooper  against  Tiffin.  Mw!^tib 

AFTER  this  action  was  brought  and  the  declaration  de-  IfthepWatfff 
livered,  the  plaintiff  discovered  that  the  defendant  viras  an  prnefui^  the 
infant,  and  entered  a  Noli  prosequi;  on  which  defendant  is 

Marryat  on  a  former  day  moved  that  the  defendant  might  be  ^ogti  mider  Hie 
allowed  his  costs  imfler  the  8  Eliz.  c.  2.  $.  12.,  *'  which  gives  the  •  ^*- «•  *•  ••  *• 
^^  defendant  costs  if,  after  declaration  the  plaintiff  shall  suffer 
**  the  suit  to  be  discontinued^  or  otherwise  shall  be  nomuU  in  the 
'^  same."  He  said  this  case  came  within  the  reason  of  the 
statute ;  and  that  the  only  case  to  be  found  on  the  subject  was 
in  HarUres  152.,  which  indeed  does  not  appear  to  have  been 
decided.  But  in  practice  costs  in  such  cases  are  always  al* 
lowed. 

Law  now  shewed  cause,  contending  that  this  case  neither 
came  within  the  words  or  the  reason  of  the  act  of  parliament. 
The  words  are  only  discontinuance  and  nonsuit ;  and  there  was 
good  reason  for  not  extending  the  statute  to  a  retraxit  or  a  noli 
prosequi,  because  by  taking  these  steps,  which  are  active,  the 
party  renounces  the  claim  which  he  had  on  the  defendant,  and 
cannot  afterwards  commence  another  action  for  the  same  cause : 
whereas  in  the  cases  of  discontinuing^  or  becoming  nonsuit^ 
which  are  negative,  the  party  is  at  liberty  to  bring  another  ac. 
tion  for  the  same  cause ;  to  prevent  the  vexation  of  which  this 
statute  was  passed.     But 

The  Court  said  that  the  case  of  a  noli  prosequi  could  not  be 
distinguished  in  reason  from  that  of  a  discontinuance ;  for  that 
in  this  as  well  as  in  that  the  party  might  afterwards  commence 
another  action  for  the  same  cause ;  and  that  the  practice  had 
been  to  give  costs  in  such  cases. 

Rale  absolute. 
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ne  ten  days  /^N  granting  a  certiorari  to  remove  into  thi^  court  an  indict- 
of  costs  under     ^^   ment  against  another  person  for  a  misdemeanor^  the  de* 

a  reconiisance,  fendant  entered  into  a  recognizance  in  20/.  for  the  cosU,  Sfc. 
taken  by  virtue        ,        ,  «r    «     ,,  *^  \.    , 

«f the 5 If. 4*     under  the  5  fV.  S^  M.  c.  II.  s.  3,     After  conviction  of  the 

^  *  Velaiwe  P""^'?*'*  ^  demand  was  made  on  the  defendant  for  the  costs ; 
liefore  an  and  the  question  arose  on  the  words  of  the  third  section  of  that 

canbegranted  *^^»  which  are  "  that  the  prosecutor,  for  the  recovery  of  such 
mgainstthe  '<  costs,  shall  within  ten  days  after  demand  made  of  the  defend- 
toray't^Du^   '^  ^°^>  ^°^  refusal  of  payment,  have  an  attachment  granted  against 

''  the  defendant/'  In  the  present  case  only  eight  days  had 
elapsed  since  the  demand,  which  it  was  urgued  was  sufficient  to 
entitle  the  prosecutor  to  an  attachment,  as  the  act  says  he  shall 
be  entitled  to  it  tathin  ten  days  after  demand.     But 

The  Court  said  that,  though  the  words  of  the  statute  were 
''  within  ten  days,"  they  had  always  been  understood  to  mean 
that  the  ten  days  must  elapse  before  the  attachment  could  be 
granted ;  otherwise,  instead  of  the  indulgence  of  the  ten  days 
supposed  to  be  offered  by  the  Legislature,  the  party  would  be 
liable  to  an  attachment  immediately  after  a  demand  and  refusal. 
And  they 

Refused  the  attachment. 
Mingay  for  the  attachment. 
Silvester  contra. 
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ARGUED  AND  DETERMINED 


IN  THE 


Court  of  KING'S   BENCH, 


IN 


Hilary  Term, 

tn  the  Thirtieth  Year  of  the  Reign  of  George  III. 


The  King  against  The  Inhabitants  of  Gamlingay.     J^f^ 

THIS  was  an  indictment  for  not  repairing  a  highway  :  and  An  indictment 
it  stated  that  "  from  time  whereof,  S^c.  there  was  and  yet  is  2h^B.  for*" 
'^  a  common  and  ancient  king'21  highway  leading  from  the  parish  oot  repairing  a 
"  of  Hatlej/,  St.  George,  in  the  county  of  Cambridge, towardsand  /^mA.  toB. is 

"  vnto  the  parish  of  GamUnffay  in  the  county  aforesaid  for  all  the  «cia»iveof  fr., 
ti  %  .  •  0  11  .    •  \     r  ^1.  »  •     1     and  therefore 

"  liege  subjects,  dfc.  and  that  a  certain  part  of  the  same  ktn^s  bad:  auditis 

'*  common  higkwai/  cMed  Hatlej  way,  situate,  Ij^ing,  and  being,  "ot  aided  by  a 

'^  in  the  said  parish  of  Gamlingay,  containmg  in  lengthy  ^c«  on  allegation,  that 

"  &;c.  was  and  yet  is  in  great  decay,"  ^c.     After  verdict  for  the  ^^^^i^f 

prosecutor  at  the  Cambridge  zmzq^^  wayiiluatem 

Le  Blanc,  Serjt.  obtained  a  rule  to  shew  case  why  the  judg-  j8L»"»<*«cay> 
ment  should  not  be  arrested,  because  it  was  not  stated  in  the  in-  [5  East,  244.] 
dictment  that  the  road  out  of  repair  was  in  the  parish  of  Gamlin-' 
gay ;  on  the  authority  of  a  case  in  2  Ro.  Abr,  title  '^  Indict- 
ment," m.  pL  19*  where  an  indictment  for  stopping  a  way  at  X). 
leading  from  D,  to  S,  was  quashed,  because  it  was  alleged  to  be 
from  D.,  whicb^excludes  it. 

Partridge  and  Graham  now  shewed  cause.  If  it  appear  upon 
the  whole  indictment,  taken  together,  that  the  road  indicted  is 
ifvithin  the  parish,  the  Court  will  not  arrest  the  judgment,  espe- 
cially as  this  application  is  made  after  verdict.     And  this  is  dis- 

VoL.  III.  L 1  tinguishable 


514  CASES  IN  HILARY  TERM 

1790.        tinguishable  from  the  case  cited  from  Ro.  Abr.;  for  it  does  not 

appear  but  that  that  Mas  a  motion  before  trials  whereas  here  the 

^^^^^      defendants  have  been  convicted  on  the  merits.     But  at  the  roost 
The  Inhabi-    that  case  only  proves  that^  if  a  road  be  described  as  leading  from 
Gamlinoay.    -^'  ^^  ^'9  ^^^  /rom  is  exclusive  of  A, :  but  it  does  not  follow  that 
J3.  is  excluded  by  the  word  unto.     And  even  the  former  seems 
to  have  been  shaken  by  the  case  of  12.  v.  the  Inhabitants  of  Har^ 
rofWf  4  Burr.  2090.     So  in  Pugh  v.  the  Duke  of  Leeds  (a),  a 
lease  ^^frorn  the  day  of  the  date"  was  held  inclusive  ;  and  the 
Court  said  it  might  be  taken  to  be  either  inchisive  or  exclusive 
according  to  the  subject-nyatter.     So  in  ii.  v.  Adderley  {b),  the 
word  '^  after"  in  the  stat.  20  G.  2.  c.  37*  s.  2.  (which  requires 
that  no  sheriff  shall  be  called  upon  to  return  process,  unless 
within  six  months  after  the  expiration  of  his  office)  was  de- 
termined to  be  inclusive.     And  there  is  less  reason  why  the 
word  **  unto**  should  necessarily  be  considered  as  exclusive.    But 
even  if  there  be  any  doubt  on  the  former  part  of  the  indicfment, 
the  latter  part  positively  states  that  the  part  of  the  road,  which  is 
alleged  to  be  out  of  repair,  is  situate  in  the  parish  of  Gamlitigay. 
Indeed  it  seems  to  have  been  considered  in  some  cases  that  it  is 
not  necessary  (c)  in  an  indictment  to  state  the  places  from  and 
to  which  a  highway  leads.      1    Hawk.  P.  C.  c.  76.   s.  86. 
3  Keb.  89.  Latch.  183.  and  10  Mod.  383.     If  then  it  were  un* 
necessary  to  describe  the  highway  with  precision,  the  former  part 
of  this  indictment  may  be  rejected,  and  the  latter  alone,  which 
is  sufficiently  certain,  will  warrant  the  judgment* 

Le  BlanCf  Serjt.  and  Wilson,  in  support  of  the  rule  were  stop- 
ped. 

Lord  Ken  YON,  Ch.  J. — We  are  not  called  upon  in  this  case 
to  say  whether  or  not  the  indictment  could  have  been  support- 
ed, if  it  had  not  described  the  places  to  and  from  which  tite  road 
leads :  but  here  the  prosecutor  has  undertaken  to  describe  the 
road  ;  and  the  question  is^  whether  the  parish  of  Gamlingay  ai% 
bound  of  common  right  to  repair  the  road  which  isdesciibed. 
Now  they  are  only  so  bound,  if  the  road  lies  wiibm  their  parish. 
Sut  the  road  is  described  as  leadmg  from  Hatley  unto  Gam- 
lingay^  which  excludes  Gamlingay,  1  remember  a  similar  ques- 
tion arising  on  the  cohstruction  of  a  turnpike  act  some  years 
ago,  respecting  the  road  leading  through  Battel  to  Hastings 
when  this  Court  held  that  the  words  ^'  from''  and  ^'  to"  were 
both  exclusive  (d).    And  though  it  is  to  be  lamented  that  a 

(«)C0Kp.714.   (6)  jDoiiyf.  446.   {e)\id,ZKeh.64A.cont,   (d)\i.l  Burr. 376- 

judgment 
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judgment  is  to  be  arrested  on  account  of  the  insufficiency  of  the        1790. 

indictment,  after  a  verdict  has  been  obtained  against  the  de-        

ft  ■  I*  *  •         The  King 

fendantSy  yet  we  ought  not  to  countenance  any  negligence  m        ofc^inst 

those  \f  hose  business  it  is  to  draw  indictments ;  and  if  a  defect  The  Inhmbi- 
in  an  indictment  of  this  sort  were  to  be  overlooked,  it  might  be  Gamlimoat. 
expected  that  the  same  indulgence  should  be  extended  to  all 
others.  The  case  of  Pugh  v.  the  Duke  of  Leeds,  which  was 
cited,  IS  not  applicable  to  the  present;  for  that  was  deter- 
mined on  the  ground  of  there  being  no  fraction  of  a  day ;  and 
it  must  be  remembered  that  though,  I  believe,  that  case  was 
rightly  decided,  the  contrary  determination  had  before  been  made 
by  all  the  Judges. 

Ash  HURST,  J.— -The  case  of  Pugh  v.  The  Duke  of  heeds  w^ 
properly  decided  :  but  that  turned  on  the  construction  of  a  con« 
tract  between  two  person,  where  their  intention  was  to  be 
considered.  But  greater  certainty  is  required  in  indictments 
than  in  contracts  of  that  kind.  Now  the  whole  of  the  road  de- 
scribed by  the  former  part  of  the  indictment  is  excluded  by  the 
terms  ^'  from"  and  ^'  unto ,-''  and  the  latter  part  is  a  contradic- 
tion in  terms  to  the  former  allegation. 

Grose,  J.(£r)— The  case,  quoted  from  Latch,  for  the  second 
point  expressly  determines  that  the  principal  objection  is  a  valid 
one.  There  the  indictment  was  quashed,  because  the  road  was 
described  to  lead  from  London  to  Kensingtou,  which  excluded 
Keusington.  And  it  is  there  mentioned,  that  afterwards  an- 
other mdictment  was  quashed  on  the  very  same  ground.  With 
respect  to  the  case  cited  from  Burrow  it  appears  from  the  manner 
in  wiiicb  the  indictment  was  drawn  that  the  parish  was  not  ex- 
cluded. But  here  the  whole  road  described  is  excluded  by  the 
terms  of  the  indictment  '^  unto  GamlingayJ** 

Rule  absolute. 

(a)  BuHer,  J.  was  sitting  for  the  Lord  ChuneeiloTf  who  was  indisposed. 


The  King  against  The  Inhabitants  of  Walton  in    fvedmetdmy, 

Le  Dale.  retmaryai. 

TWO  justices  removed  Richard  Cunliffe  the  pauper,  and  In  indentures 
his  family,  from  Walton  in  Le  Dale  in  Lancashire  to  J^p^C^*' 

Kirkham,  in  the  said  county.     On  appeal  it  was  admitted  that  prentice  cove* 

nantedto 
provide  for  himself  meat,  drink,  lodging,  and  physic  in  sickness,  daring  the  term :  for  which  bene- 
fit to  the  master  no  additional  duty  was  paid  under  the  8  Jfu  c.  9.  s.  45 :   And  the  indentnrc* 
were  held  tp  be  admissible  evidence,  it  not  appearing  that  certam  weekly  payments,  which  tbtf 
master  covenanted  to  make  to  the  apprentice  during  the  term,  were  not  an  cqnivalcDt. 

Lis  the 
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ID  Lk 

Dale. 


the  pauper's  original  settlement  was  in  Kirkham;  but  the  ap« 
pellants  insisted  that  he  had  gained  a  new  settlement  by  appren- 
ticeship in  Walton ;  and  in  support  of  it  offered  in  evidence  aa 
indenture  of  apprenticesnip,  by  whi^ch  he  bound  bimsdf  to 
Croft  and  Hall,  callico  printers,  for  7  years.  The  indenture 
contained,  besides  the  usual  covenants,  a  covenant  on  the  part 
of  the  pauper,  that  he  would  at  his  own  expence  provide  for  him- 
self meat,  drink,  washing,  lodging,  apparel,  and  physic  at  all 
times  during  the  term;  and  also  a  covenant  on  the  part  of  Croft 
and  Hall  to  pay  the  pauper  for  the  first,  second,  and  third  years, 
five  shillings  per  week,  for  the  fourth  and  fifth  years  six  shillings 
per  week,  and  for  the  sixth  and  seventh  years  seven  shillings  per 
week.  The  indenture  also  contained  a  proviso,  that  in  case  the 
pauper  should  be  visited  with  sickness,  and  thereby  rendered 
unable  to  perform  his  work,  or  should  neglect  to  do  or  perform 
the  same,  he  should  not  be  entitled  to  any  wages  during  the 
time  he  should  be  so  indisposed,  or  visited  with  sickness,  or 
should  neglect  to  w  ork :  And  in  case  he  was  not  employed  at  the 
business  for  which  be  was  bound,  then  the  masters  should 
be  at  liberty  to  reduce  one  half  of  his  wages  for  two  months 
yearly  during  the  term.  The  pauper  served  under  this  indent- 
ure two  years  iu  fValton,  The  indenture  was  written  upon  the 
proper  stamp ;  but  no  additional  duty  was  paid  according  to  the 
8  jinn.  c.  0.  The  respondents  insisted  that  the  indenture  was 
inadmissible  in  evidence,  and  void,  not  only  for  want  of  a  stamp 
for  the  additional  duty,  but  also  on  account  of  the  nature  of  the 
contract,  and  the  clauses  coniained  in  the  indenture ;  but  the 
Sessions  thought  that  the  indenture  was  admissible  in  evidence, 
and  that  it  was  not  void,  and  they  reversed  the  order  (a). 

Bearcroft  was  to  have  argued  in  support  of  the  order  of 
Sessions,  but  the  Court  wished  to  hear  the  other  side  first. 

Caldecott,  contra,  contended  that  the  indenture  was  not  ad- 
missible in  evidence,  because  there  waii  uo  additional  stamp 
on  it  for  the  value  of  the  maintenance  of  the  apprentice  during 
the  term ;  and,  as  this  is  a  burden  which  the  law  throws  on 
every  master,  to  be  relieved  from  it  is  a  benefit  withm  the  8  Ann. 
c.  9«  s»  45.;  for  that  statute  uses  the  word  "  thing,"  which  is 
sufficiently  comprehensive  to  include  the  present  case.  In  R 
V.  Nortkowram  (6),  an  agreement  be/ore  the  binding  to  pay 

(a)  It  was  admitted  but  Dot  stated  in  the  case  tliat  the  wages  were  eqaivalent 
to  the  bowd  whilst  the  apprentice  was  employed  as  a  printer. 
(6)  Burr.  S,  C.  145. 

the 
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the  master  30s.  to  clothe  the  apprentice  was  held  not  to  be 
within  the  statute  of  Anne^  though  it  may  fairly  be  inferred 
from  what  fell  from  the  Court,  that,  if  the  money  had  beeii 
given  for  other  articles,  or  for  clothes  after  the  binding,  it 
would  have  been  within  the  act.     And  in  a  manuscript  note  of 
Pennington  v.  Sudall  {a\  Aston  J.  (speaking  of  this  case  of 
/{.  V.  Northowram),  said  *^  the  Court  considered  the  case  of 
''  R,  V.  Northowram  merely  as  the  taking  of  an  apprentice  ready 
*'  clothed:  But  Lee,  Ch.  J.  and  Prubt/n,  J.  said,  if  the  payment 
^'  of  the  30$.  had  been  subsequent  to  the  bitidiiig,  it  would  have 
^'  been  a  different  consideration."  In  Pennington  v.  Sudall,  where 
an  objection  was  made  to  the  plaintiff's  being  admitted  to  his 
freedom  of  the  borough  of  Lancaster  by  apprenticeship,  because 
no  additional  duty  had  been  paid  for  his  maintenance,  from 
which  the  master  was  exempt  by  a  covenant  in  the  indenture, 
Lord  Mansfield  hinted   a  very  strong  opinion  that  the  duty 
should  have  been  paid  for  it:   and  Aston,  J.  said  in  express 
terms  that  the  maintenance  of  the  apprentice  was  an  obligation 
thrown  by  law  on  the  master.     This  is  not  like  the  case  of 
12.  v.  Portsea  (6),  where  the  apprentice's  father  agreed  to  pro* 
vide  necessaries  for  his  son  in  consideration  of  a  weekly  sum  to 
be  paid  to  him  by  the  master.     There  the  weekly  payment  was 
allowed  by  the  master  to  the  father  for  the  express  purpose  of 
thus  providing  for  his  son;  and  the  Court  saicl,  that  as  there  was 
nothing  to  bhew  that  the  weekly  allowance  was  not  what  it  pro- 
fessed to  be,  namely,  an  equivalent,  they  would  not  prebume  that 
it  was  not  an  equivalent.   But  here  the  weekly  payments  are  not 
stated  to  be  for  the  purpose  of  relieving  the  master  from  the  bur- 
den of  the  maintenance,  Sfc. ;  neither  can  it  be  collected  from  the 
case  that  those  payments  are  in  fact  an  equivalent.    But  even  if 
the  weekly  sums  were  an  equivalent  for  the  maintenance,  still 
washing,  lodging,  and  medicmes,  are  dues  arising  out  of  the  re* 
lationbhip  of  master  and  servant,  and  consequently  to  be  exempt 
from  these  is  also  a  benefit  to  the  master,  for  which  an  additional 
duty  ought  to  have  been  paid.     These  benefits  are  capable  of 
being  estimated,  and  in  truth  are  always  valued  at  the  stamp- 
office.     Mow  if  an  additional  duty  ought  to  have  been  paid  for 
all  or  either  of  the  above  benefits,  this  indenture  was  void^  and 
ought  not  to  have  been  received  in  evidence. 


1790. 

The  Kino 

agahtst 

The  Inhabit 

tants  of 

W.*r.Toif 

in  L9 

Dale. 


(a)  Bott.  165.  ph  281. 


LI  3 


(6)  Burr,  S.  C.  834. 


Lord 
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Lord  Eenyon,  Ch.  J. — The  case  of  Pennington  ▼.  Sudall, 
which  has  been  cited^  cannot  be  taken  as  an  authority  deciding 
any  thing.  If  we  were  to  infer  any  thing  from  tbe  case,  it 
would  rather  be  the  reverse  of  that  which  has  been  supposed; 
because  the  case  went  off  on  an  agreement  to  admit  the  appren- 
tice to  his  freedom,  which  could  only  have  been  done  under  tbe 
idea  that  he  had  served  a  legal  apprenticeship.  The  principal 
question,  relative  to  the  additional  stamp  duty,  cannot  be  de« 
cided  on  this  case,  as  it  is  now  stated.  1  believe  it  is  the 
practice  at  the  stamp-office  to  set  a  valUe  on  the  sorts  of  be» 
nefiu  as  a  matter  of  course,  when  the  indentures  are  carried  to 
them.  NoW  here  the  apprentice  stipulated  to  provide  himself 
with  certain  things,  which  it  is  said  the  master  is  bound  by  law 
to  provide  for  him,  and  for  which  it  is  contended  an  additional 
stamp  duty  ought  to  have  been  paid,  because  it  is  a  benefit  to 
the  master:  But  on  the  other  hand  the  master  was  to  make 
certain  weekly  payments  to  the  apprentice.  Then  bow  can  we  say 
that  these  payments  were  not  an  equivalent  for  the  maintenance^ 
SfcP  1  believe  they  are  much  more.  But  before  we  can  decide 
the  material  question,  the  justices  must  find  the  fact  whether  these 
payments  were  or  were  not  an  equivalent.  1  therefore  studiously 
avoid  giving  any  opinion  on  the  general  question:  and  it  is 
enough  for  me  to  say  at  present,  that  it  does  not  appear  but  that 
the  master  gave  an  equivalent  for  the  benefit  which  he  re- 
ceived. 

BuLLER  J.— I  do  not  see  any  thing  like  a  benefit  to  the  mas- 
ter,  for  which  an  additional  duty  ought  to  have  been  paid.  The 
master  covenanted  to  pay  the  apprentice  so  much  per  week  ; 
that  clearly  is.  not  within  the  statute.  Then  it  was  provided 
that,  in  case  the  apprentice  should  be  ill  and  unable  to  perform 
his  business,  or  neglect  to  do  it,  he  should  not  receive  any  wages : 
but  this  was  no  benefit  to  the  master ;  it  was  only  an  agree- 
ment that  he  should  not  pay,  but  not  that  he  should  receive  any 
thing. 

Per  Curiam,  Order  of  Sessions  confirmed  (a). 


(a)  Vitf.  R,  V.  Tbe  IohabitaQU4»f  LensAlm,  post.  4  voL  752. 
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The  King  against  James  Cook.  ivft!^?^' 


T 


H  E  defendant,  having   been  convicted  in   two  penalties  Tbe  post  hone 

of  10/.  each,  before  a  magistrate  of  the  town  and  liberty  by%' cS^^ 

of  Kingston  upon  Thames,  one  for  letting  an  horse  to  hire  by  c  si.unotto 

the  mile  to  be  used  in  travelling  post,  without  delivering  to  hore!^  em-^ 

the  person  hiring  (he  same  a  stamp-office  ticket;  the  other  for  ployed  in 

1  •  •  I  '        /•  I  •     .      •        forwarding 

not  insertmg  m  his  weekly  accounts  any  account  of  his  having  jmblic  expreises 

let  the  horse  to  hire,  *c.  contrary  to  the  statute  25  Geo.  3.  ^^^^^^^^^ 
c,  .51.,  appealed  to  the  Kingston  Sessions,  >\here  the  conviction  mcnt 
was  affirmed,  subject  to  the  opinion  of  this  Court  on  a  case 
stating  in  substance  as  follows.  The  defendant  is  a  post-master 
of  Kingston,  under  the  appointment  of  the  po8t-master-general» 
and  is  an  inukeeper  residing  in  that  town,  and  is  duly  licensed 
to  let  to  hire  horses  for  the  purpose  of  travelling  post  pur* 
suant  to  the  directions  of  the  2.0  Geo,  3.  c.  51.  On  the  5th 
of  June  last,  a  certain  letter  or  packet,  addressed  to  his  Ma- 
jesty's post-master-general  in  London,  was  brought  to  the  de- 
fendant at  his  house  at  Kingston,  being  the  post-office  there- 
from the  post-office  at  Guildford,  by  a  man  and  horse  hired  for 
the  purpose ;  and  at  the  same  time  was  brought  to  bim  with 
the  letter  a  way-bill,  which  is  as  follows;  ''  For  his  Majesty's 
*^  special  service.  To  the  several  deputy  post-masters  between 
''  Portsmouth  and  London.'*  [This  way-bill  directed  them  to  use 
the  utmost  expedition  in  sending  the  express  ;  and  was  signed, 
Walsingham  and  Carteret,  post- master-general.]  The  de- 
fendant immediately  on  receiving  the  letter  on  the  5th  of  June 
forwarded  the  same,  together  with  the  way-bill;  by  a  man  and 
horse,  (o  the  post-master-general  at  the  general  post-office  in 
Lombard-street,  London,  It  also  appeared  that  a  letter  directed 
to  his  Majesty's  Principal  Secretary  of  Slate  for  the  home  de- 
partment was  inclosed  in  the  letter  so  addressed  to  his  Majasty's 
post-master-general/  and  that  there  was  no  other  letter  or  paper 
inclosed  therein.  That  letter  was  from  his  Majesty's  governor 
at  Portsmouth,  and  was  not  upon  any  private  business  or  concern 
whatsoever,  but  wholly  related  to  the  public  concerns  of  this  kingdom. 
It  likewise  appeared  that  the  expence  of  conveying  (he  express 
from  Portsmouth  to  London  was  paid  by  the  poBt-master-general 
out  of  the  revenue  of  the  post  office ;  and  that  the  defendant 
was  paid  or  allowed  by  the  post-master-general  out  of  the  re« 
venue  collected  at  the  post-office^  at  the  rate  of  Sd.  per  mile,  for 

LI  4  con- 
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1790.        conveying  the  same  express  by  a  man  and  horse  from  Kingston 
to  Lomhar4'Street.    The  King's  messengers,  when  they  hire 
against        horses  to  go  on  the  public  service,  always  pay  the  duty  for 
Cook,         horses  that  are  hired  for  such  service.     The  post-master-general  * 
is  always  paid  for  carriage  of  letters  sent  by  or  to  any  public 
officer  or  office  whatsoever  under  Government,  though  the  letters 
are  on  the  express  service  of  Government,  and  relate  to  nothing 
else;  except  such  letters  as  by  act  of  parliament  are  allowed  to 
pass  free  of  postage,  amongst  which  are  all  letters  from  and  to 
his  Majesty's  Principal  Secretaries  of  State,  and  from  or  to  bis 
Majesty's  post-master-general.     The  defendant  did  not  at  the 
time  of  letting  the  horse  to  hire  for  the  purpose  aforesaid  deliver 
to  the  post-boy,  who  rode  the  horse  and  conveyed  the  express 
from  Kingston  upon  Thames  to  Londonj  any  stamp-office  ticket, 
as  by  the  said  act  is  required  to  be  delivered  to  the  person  hiring 
any  horse  for  the  purpose  of  travelling  post,  by  the  mile  or 
stage ;  and  the  defendant  did  not  insert  in  the  weekly  account, 
delivered  by  him  to  the  proper  officer  autliorized  by  the  com- 
missioners for  managing  the  duties  on  stamped  vellum,  ^c.  to 
receive  the  weekly  accounts  of  the  post  masters,  innkeepers,  and 
other  persons  licensed  to  let  post-horses,  in  pursuance  of  the 
act,  any  account  of  the  hiring  or  letting  to  hire  of  the  horse  fo^ 
the  conveyance  of  the  express. 

Shepherd  and  Marryat^  in  support  of  the  order  of  Sessions. 
The  words  of  the  act  {a)  on  which  this  question  arises  being 
general,  namely,  ''  that  for  and  in  respect  of  every  horse  hired 
^'  by  the  mile  or  stage,  to  be  used  in  travelling  post,  ^r.  there 
*'  shall  be  charged  a  duty,"  4rc. ;  and  the   15th  section  having 
inflicted,  a  penalty  on  every  post-master,  innkeeper,  6^c.^  who 
shall  neglect  to  receive  the  same,  or  to  deliver  a  ticket,  ^c,  all 
persons  are  primA  facia  included ;  and  therefore  it  is  incumbent 
on  the  other  side  to  shew  a  ground  for  exemption  in  this  particular 
instance.     It  has  been  already  decided  in  the  case  of  the  King 
V.  Webber  {b)  that  an  express,  as  such,  is  not  exempted^  though 
sent  through  the  medium  of  the  post-office:  that  indeed  was  ibe 
case  of  a  private  express;  but  there  is  no  foundation  for  any  dis- 
tinction between  that  and  a  public  express.  For  reasoning  by  ana- 
logy from  the  4  Geo.  3.  c.  24.  [the  general  post  actj  it  appears 
that  the  exemptions  from  the  duties  thereby  imposed  are  altoge- 
^er  personal,  and  attached  to  the  characters  of  the  Secretaries  of 

(a)  95  Gto,  S.,  c,  51. «.  4.  (6)  Ante,  3  voJ.  73. 

Stat« 
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State  and  pobt-master-general  and  extend  to  all  letters  sent  or        1790. 

received  by  them,  without  any  distinction  of  such  as  relate  to 

public  or  private  concerns  :  which  also  shews  that,  without  such        a^jrainu 
particular  exemptions,  the  Legislature  supposed  that  every  de-        Cook. 
scription  of  persons,  whether  acting  in  official  employments  or 
otherwise,  would  be  liable  to  pay  the  duty  for  every  letter  sent 
or  received  by  them.     If  the  exemption  had  been  intended  to 
arise  in   respect  of  the  nature  of   the  service,    being  for  the 
public,  it  would  also  have  been  extended  to  every  other  public 
office.    But  it  never  was  pretended  ihat  letters  received  by  such 
other  offices,   not  included  within  the  exceptions  in  the  act, 
were  not  liable  to  pay  the  postage,  though  written  on  the  pub- 
lic account.     Now  as  no  such  exemptions  are  introduced  in 
this  act  in  favosr  of  public  expresses,  it  is  fair  to  infer  that  the 
Legislature  did  not  intend  that  they  should  be  exempted.     In 
the  case  of  Lord  Amherst  v.  Lord  Somers  (a),  the  exemption 
from  the  rate  did  not  arise  in  respect  of  the  public  service,  but 
because  in  that  case  the  plaintiflf  could  not  be  said  to  be  the  oc- 
cupier.    There  seems  to  be  no  more  reason  for  excusing  the 
post- master* general  from  the  payment  of  this  particular  duty 
than  from  the  land-tax,  excise,  or  other  duties;  nor  why,  if 
he  should  be  exempted,  other  public  offices  should  not  have  the 
same  exemption.   Whereas  it  is  well  known  that  all  those  offices 
pay  taxes  of  every  description.    There  is  an  additional  reason 
for  making  public  expresses  liable  to  the  duty,   because  no 
means  are  left  to  the  tax  gatherers  of  ascertaining  which  is  a 
public  or  private  express,  they  being  both  forwarded  in  the 
same  manner.     It  may  also  happen  that  the  same  cover  may 
contain  a  private  as  well  as  a  public  express,  which  will  introduce 
another  difficulty,  whether  the  private  express  shall  be  then  ex- 
empt from  the  duty.    [Per  Buller  J.   That  difficulty  is  easily 
solved ;  for  if  the  horse  be  not  exempt  in  toto,  there  is  no  exemp- 
tion at  all ;  and  the  individual  must  pay  the  duty.] 

Bearcroft  and  Russel,  contra,  were  stopped  by  the  Court. 
Lord  Kenyon,  Ch.  J. — Generally  speaking  in  the  con-  •  , 
struction  of  acts  of  parliament  the  King  in  his  royal  character  is 
not  included,  unless  there  be  words  to  that  effect.  Thb  has  been 
likened  to  several  cases  to  which  I  cannot  by  any  means  assi- 
milate it :  it  has  been  said  that  if  the  duty  be  not  paid  for 
such  an  express  as  the  present^  because  it  related  to  public  bnsi- 

(a)  Ante,  2  voL  372.  , 

ness. 
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1790«  oessy  the  excise  duties  will  not  be  paid  at  the  public  oflices  : 
but  excisable  commodities  are  tbiogs  promscui  usus,  on  which 
ifgainst  ^€  duty  is  payable  before, it  is  known  by  whom  they  are  to  be 
Cook.  consumed.  It  was  very  properly  decided  in  12.  v.  Webber  that  m 
conveyance  by  express  is  not  exempt  from  the  payment  of  the 
duties  imposed  by  this  act  of  parliament,  if  there  be  an  imme- 
diate subject  on  whom  the  tax  will  fall.  But  this  is  the  case  of 
a  public  express  on  the  service  of  Government.  The  stat» 
£5  Geo.  3.  c.  51.  s.  4.  enacts  that  '*  for  and  in  respect  of  everjf 
"  horse  hired  by  the  mile  or  stage,  to  be  used  in  travelhng.  post, 
''  there  shall  be  charged  a  duty  of  lid.  for  every  mile  such  horse 
"shall  be  hired  to  travel  post;  and  (he  15lh  section  enactt, 
**  that  (he  post-master  shall  ask,  demand,  and  receive  of  and 
^'  from  the  person  or  persons  hiring  the  same  the  sum  of  1  Id.  per 
**  mile/'  tfc.  Now  in  this  case  who  can  be  said  to  be  the  per* 
son  hiring  the  horse  ?  The  packet  was  sent  for  the  use  of  Go* 
vernment ;  and  it  passed  through  the  hands  of  the  different  post- 
masters, who  forwarded  the  express  in  consequence  of  an  official 
duty  incumbent  on  them.  But  they  cannot  be  said  to  be  the 
persons  hiring  (he  horses  within  the  meaning  of  the  act.  My 
opinion  proceeds  on  the  ground  that  this  was  on  the  serviee  of 
Government;  and  the  case  states  in  express  terms  that  the  packet 
Contained  a  letter  directed  to  one  of  the  Principal  Secretaries  of 
State,  atidihat  it  was  not  on  any  private  business  zchatever,  hU 
wholly  related  to  the  public  eoncems  of  this  kingdom.  Now  al- 
though there  is  no  special  exemption  of  the  King  in  this  act  of 
parliament,  yet  1  am  of  opinion  that  he  is  exempted  by  virtue  of 
his  prerogative,  in  the  same  manner  as  he  is  virtually  exempted 
from  the  4dd  Eliz.  and  every  other  act  imposing  a  duty  or  tax  on 
the  subjects.  And  I  understand  that  the  horses,  carrying  the 
mail,  were  never  deemed  liable  to  the  post-horse  duty. 
The  three  other  Judges  concurring. 

Order  of  Sessions  quashed. 
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The  King  against  The  Durectors  and  Guardians  of 

the  Poor  within  the  Hundreds  of  Tunstead  and     ^t!^?^' 
Happing  in  Norfolk. 

THESE  directors,  by  virtue  of  the  power  given  them  by  AlthoniehiMs 

the  25  Geo.  3.  e.  27.  with  the  consent  of  two  justices,  2J}*g!*3.c^2l 

bound  a  poor  male  child,  belonging  to  one  of  the  hundreds,  ap-  relative  to  the 

prentice  to  Joseph  Rejfnolds,  who  is  an  occupier  of  lands,  but  p|^/appren- 

not  an  inhabitant  within  the  hundreds.     Reynolds  appealed  to  tices  within 

the  Court  of  Sessions,  who  were  of  opinion  that  he  was  not  Incorporated 

bound  to  receive  the  apprentice,  because  he  was  not  an  inha-  dintricts,  that 

bitant  as  well  as  occupier ;  subject  however  to  the  opinion  of  be  bound  to 

this  Court  on  a  case  stating  these  facts.     By  the  25  Geo.  3,  ""ecfi^eany 

°  .  •'  such  appren- 

c.  27.  the  directors  are  empowered,  with  the  consent  of  two  tice«jii€MAfi 

justices  for  the  county  of  Norfolk,  to  bind  any  child  or  children  J^/UVid*"" 
to  be  apprentices  to  any  occupier  or  occupiers  of  lands  or  tene-  occupier  ia  tht 
ments,  or  to  any  person  or  persons  using  any  irade  in  any  parish,  ^hchildUveti 
hamlet,  or  place  within  the  hundreds,  whom  they  shall  judge  it  is  not 
proper  persons   to    take  apprentices,  Sfc,;  and   the  persoos,  the  muter 
to  whom  such  children  shall  be  bound  apprentices,  shall  be  should  Miiudi^ 
bound  to  receive  and  provide  for  such  appi;entices  in  like  man-  parish.    If  he 

ner  as  they  are  now  obliged  by  the  laws  in  beinz  to  provide  for  ",^  *■*  occupier 

.  °         "  or  there,  it  is 

apprentices.  sufficient;  for 

Mingay  and  Cooper,  in  support  of  the  order  of  Sessions  ob-  **  inhabitant" 
served  that  the  statutes  20  Geo.  3.  c.  36. 4r  25  Cr^o.  3.  c.  27.  were  pier,"  are,  for 
made  in  pari  materid,  and  ought  therefore  to  be  taken  into  con-  **^P?Tx»® 

.  I  n  rm  synonimous 

sideration  together.  1  Burr.  447.  The  former  is  entitled^  terms. 
"  An  act  for  obviating  doubts,  touching  the  binding  and  re-  ^^  ^'  ^  ^^'^ 
''  ceiving  of  poor  children  apprentices,  in  pursuance  of  several 
<'  acts  of  parliament  made  for  the  relief  of  the  poor  within  parti- 
''  cular  incorporated  hundreds  or  districts.''  It  recites  that  several 
acts  had  been  passed  for  the  better  relief  and  employment  ef  the 
poor  in  particular  incorporated  hundreds,  whereby  power  is  given 
to  bind  poor  children  apprentices  under  certain  restrictions 
therein  mentioned,  and  that  doubts  had  arisen  whether  persons 
are  compellable  to  receive  such  poor  children,  i^c;  and  it  enacts 
that  such  persons  shall  be  compellable  to  receive  and  provide 
for  such  poor  children;  with  a  proviso  that  nptbing  in  the 
act  shall  be  construed  to  compel  any  person  to  take  any  such 
poor  child  apprentice,  itnlett  $ueh  person  $haU  be  an  inhabitant 

and 
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The  King, 

agttinat 
The  Guard- 
ians of  the 
Poor  of 

TUNSTEAD. 


and  occupier  of  lands,  &c.  in  the  parish  to  which  such  child  bC' 
longs.  Now  the  clear  meaning  of  these  two  statutes,  taken  to- 
gether, is  that  no  person  shall  be  bound  to  receive  an  apprentice 
unless  he  be  an  inhabitant  as  well  as  occupier  in  the  parish.  And 
this  case  is  distinguishable  from  that  of  R,  v.  J,  Clapp  {a),  for 
that  was  determined  on  the  43  Eliz.  c.  2. 

Lord  Ken  YON,  Ch.  J.— (stopping  Lc  i5/fl/ic,  Serjt.  and  Pres- 
ton contra) — This  case  is  not  to  be  distinguished  on  principle 
from  that  of  R,  v.  Clapp ;  and  we  see  no  reason  to  depart  front  the 
opinion  which  we  give  in  that  case.    It  would  require  very  strong 
words  to  convince  me,  that  this  particular  district  should  be  go- 
verned by  a  different  law  from  the  generality  of  parishes  through- 
out the  kingdom :  if  indeed  the  Legislature  had  used  imperative 
words,  we  must  have  been  bound  by  them  ;  but  there  are  none 
such  in  this  statute.    Here  great  stress  has  been  laid  on  the  pro- 
viso in  20  Geo.  S.  which  has  the  words  ^'  inhabitants  and  occu- 
**  piers."    Now  the  statute  43  Eliz,  uses  the  word  "  inhabitants/' 
which  has  been  held  not  to  be  confined  to  resiants :  and  Lord 
Coke  (b)^  his  reading  on  the  22  Hen.  8.  c.  5.  relative  to  the 
repairing  of  bridges  by  the  inhabitants  of  counties,  says  the  word 
^^  inhabitants^  includes  those  who  occupy  lands  in  the  county, 
though  they  do  not  reside  there.    For  some  purposes  ''  inhabit-- 
''  anls^'  and  '^  occupiers"  are  synonimous  terms.     Where  a  per* 
son  derives  a  benefit  from  property  which  he  occupies  m  a  pa- 
rish, he  is  liable  to  contribute  to  the  ease  of  it :  aiid  in  R.  v. 
Clapp,  we  observed  that  this  was  one  of  the  modes  by  which  he 
was  to  contribute  to  the  ease  of  his  parish.     If  indeed  the  Le- 
gislature had  added  the  words  *'  resiants"  to  "  inhabitants"  in 
this  act  of  parliament,  that  would  have  confined  this  burden  to 
persons  actually  residing  within  the  parish. 

The  three  other  Judges  concurring. 

Order  of  sessions  quashed. 

(a)  Ante  107.  {b)  ft  Inst,  709. 


UJ^J^'  Curry  against  Edensor. 

A  broker  when  nPHE  plaintiff,  through  the  medium  of  the  defendant  his 
gooda^his  broker,   had  made  two  purchases  of  cotton,  the  one  of 

priDcipal  50  bags  from  Baieman,  the  other  of  40  bags  from  Entwisle :  and 

agreed  for  ^ 

per  cent,  to  indemnify  him  from  any  loss  on  the  re-sale;  it  was  held  that  this  undertaking  was 
discharged  when  the  principal  had  a  fair  opportunity  of  selbng  to  advantage,  but  neglected  it, 
thongh  be  was  afterwards  obliged  to  seU  at  a  loss.-^The  agreement,  if  reduced  to  writing,  need 
not  be  stamped,  becaose  it  is  a  contract  reUOing  to  the  salt  </  goods,  [l  Esp.  404.  3  East,  S05. 
8  East,  24S.J 

then 
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the  defendant  engaged  for  }  per  cent,  to  indemnify  the  plaintiff        1790. 

from  any  loss  on  the  re-sale  of  them.   It  appeared  that  the  market        

price  of  cotton  had  risen  gradually  for  about  three  weeks  after  ^"^S 
the  purchase,  of  which- advantage  the  plaintiff  did  not  avail  him-  Edbmior. 
self,  though  there  was  evidence  to  shew  that  he  was  io  the  ha- 
bit of  attending  the  market,  but  he  waited  for  some  weeks  longer, 
when  he  re-sold  them  at  a  considerable  loss ;  to  recover  which 
difference  the  present  action  was  brought  upon  the  defendant's 
contract  of  mdemnity.  At  the  trial  before  Lord  Kenyon^  at  the 
Sittings  after  last  term  at  Guildhali,  the  plaintiff  gave  parol  evi« 
dence  of  the  contract  of  indemnity  between  him  and  the  de- 
fendant ;  and  for  further  proof  called  upon  the  defendant  to 
produce  his  book,  upon  inspection  of  which  it  appeared  that 
the  defendant  had  entered  a  minute  of  the  contract  between  the 
plaintiff  and  Bateman  and  EntwUle  for  the  purchase  of  the 
cottons,  at  the  bottom  of  which  had  been  written  the  letter 
*'  G,"  which  was  a  private  mark  of  the  defendant's,  and  was 
explained  by  his  clerk  to  mean  guarantee.  It  was  objected,  on 
the  part  of  the  defendant,  that  this  entry,  having  been  produced 
as  written  evidence  of  the  contract,  ought  to  have  been  stamped, 
by  virtue  of  the  23  Geo  3.  c.  68.  which  requires  a  stamp  on 
every  piece  of  paper  upon  which  any  agreement  shall  be  written, 
whether  the  same  shall  be  only  evidence  of  the  contract,  or  obli- 
gatory on  the  parties  from  its  being  a  written  instrument. 
c^dly  {a),  that  the  defendant  was  not  liable  at  all  under  the  cir» 
cunistances  of  this  case ;  the  contract  of  indemnity  having  been 
satisfied  by  the  subsequent  rise  of  cotton  in  the  public  market, 
of  which  the  plaintiff  ought  to  have  availed  himself.  And  to 
that  opinion  Lord  Kenyan  inclined,  in  summing  up  the  evidence 
to  the  jury^  but  they  found  their  verdict  for  the  plaintiff  to  the 
amount  of  the  loss  sustained  by  him  on  the  re-sale.  And  thete 
points  being  reserved  for  the  consideration  of  the  Court,  a  rule 
was  obtained  to  shew  cause  why  a  nonsuit  should  not  be 
entered  on  the  ground  of  the  first  objection,  or  a  new  trial 
awarded  on  the  second. 

ErskinCf  Mingay,  and  Wood,  now  shewed  cause ;  insisting,  as 
to  the  first  objection,  that  the  contract  between  these  parties  was 

(a)  Another  objection  was  also  taken  at  the  trial,  namely,  that  it  was  ncce^ 
sary  to  have  recourse  to  tome  evidence  in  vrriting  in  order  to  charge  the  defen- 
dant; for  that  a  mere  parol  agreement  between  these  parties  would  be  void  by 
the  statute  of  frauds,  which  declares  that  any  special  promise  to  answer  for  the 
debt,  default,  or  miicarriage,  of  another,  shall  be  void  tmless  reduced  to  writing : 
but  this  objection  was  afterwards  abandoned. 

onlj 
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I790*        only  by  parol,  and  thaft  the  minute  in  the  defc^ndant's  book  wai 
*"""*        merely  a  memorandum  entered  at  the  bottom  of  the  other  con- 
agmmt        tvBct  for  his  own  private  use,  and  not  by  the  direction  or  agree- 
Edbnsob*     ment  of  the  plaintiff.     The  minute  entered  in  the  book,  with 
respect  to  the  purchase  of  the  cotton,  was  as  between  the  plain* 
tiff  and  other  persons,  and  was  no  further  connected  with  the 
agreement  between  these  parties  then  as  it  was  made  the  basis 
of  their  contract  in  respect,  to  the  subject-matter  of  it :  for  it 
could  not  be  supposed  that,  if  the  contract  had  been  agreed  to 
be  reduced  to  writing  whereby  the  defendant  engaged  to  gua- 
ranty to  the  plaintiff,  the  instrument  by  which  the  former  bound 
himself  should  remain  in  his  own  hands*     Neither  was  it  po8« 
sible  under  these  circumstances  for  the  plaintiff  to  get  it  stamped, 
as  it  never  was  under  his  control.  It  was  only  appealed  to  in  con- 
firmation of  the  plaintiff's  case,  which  was  however  sufficiently 
established  without  it.  But  admitting  that  the  entry  in  the  book 
had  been  produced  as  the  evidence  of  the  contract  on  which  this 
action  was  founded,  still  it  need  not  have  been  stamped :  for  this 
case  comes  within  the  eiception  contained  in  the  4th  section  of 
the  23  Geo.  3.  c.  68.  whereby  it  is  provided  that  nothing  in  that 
act  shall  extend  to  any  memorandum,  letter,  or  agreement,  made 
for  or  relating  to  the  sale  of  any  goods;  under  which  latter  de- 
scription this  contract  undoubtedly  falls.     But,  at  all  events, 
there  being  parol  evidence  of  the  contract  sufficient  to  support 
the  verdict,  this  objection  alone  is  not  a  sufficient  ground  upon 
which  the  Court  in  their  discretion  will  set  aside  the  verdict. 
2dly,  The  extent  of  this  contract  was  expressly  left  to  the  jury, 
who  by  their  verdict  have  found  that  the  meaning  of  the  parties 
was,  that  the  defendant  should  make  good  to  the  plaintiff  the 
loss  arising  from  the  re-saie  under  the  circumstances  of  this  case. 
And  their  construction    is  fairly    warranted  by  the  nature  of 
the  contract ;  by  which  the  defendant  engaged  at  all  events  that 
the  plaintiff  should  not  be  a  loser  on  a  re-sale  of  the  cottons. 
There  was  no  limitation  of  time  in  the  contract  itself;  and  if 
this  broad  line  of  construction  be  departed  from,  it  will  be  ex- 
tremely difficult  to  draw  any  other,  or  to  ascertain  what  sort  of 
rise  in  the  market,  or  for  how  long  a  duration,  would  bind  the 
plaintiff;  non  constat  that  the  plaintiff  had  notice  of  the  rise  in 
this  case.     In  order  to  have  discharged  himself  before,  the  de« 
fendant  should  at  least  have  given  special  notice  of  it.    It  was 
sufficient,  in  order  to  charge  the  defendant  upon  his  undertaking, 

that 
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that  tiie  plaintiff  acted  bondjidennd  ^ith  comroon  prudence,        1790* 
which  was  not  controverted.  ' 

The  Court  being  of  opinion  with  the  defendant  upon  the  se-        ul^!Si$t 
cond  ground,  which   was  made  for  a  new  trial,   would  have      Eoikior. 
stopped  his  counsel :  but  they  desired  to  be  heard  on  the  first 
ground,  as  to  entering  a  nonsuit ;  upon  which 

Bearcroft  and  Bower  obeerved,  that  though  the  plaintiff  had 
given  parol  evidence  of  the  contract,  yet  as  he  did  not  choose 
to  rely  on  that,  but  produced  a  written  entry  of  it,  it  must  now 
be  taken  as  if  no  other  evidence  had  been  given,  that  being 
the  higher  species  of  evidence.  That  therefore  ought  to  have 
been  stamped  by  virtue  of  the  first  section  of  the  act,  and  can- 
not be  considered  as  coming  within  the  exception  in  the  fourth 
section,  which  means  only  contracts  relating  to  the  sale  of  goods 
as  between  vendor  and  vendee^  and  cannot  be  taken  to  extend  to 
other  than  th(*  contracting  parties. 

Lord  Kbnyon,  Ch.  J. — When  the  first  objection  was  made 
at  the  trial,  I  thought  that  it  was  not  taken  without  some  ground ; 
but  on  looking  into  the  act  of  parliament,  I  am  of  opinion  that 
this  is  not  such  an  agreement  as  is  required  to  be  stamped.  For 
it  was  made  at  the  time  of  the  original  contract  of  sale  of  these 
goods  and  related  to  the  sale  of  them.  But  the  ground  on  which 
I  proceed,  is  on  the  merits  of  the  cause.  I  do  not  impute  to  the 
plaintiff  any  misconduct,  but  that,  being  a  speculator  in  cotton, 
he  was  not  satisfied  with  the  moderate  profits  which  he  might 
have  gained,  but  waited  for  a  still  higher  rise  in  the  market ; 
and  having  waited  too  long,  he  now  Wishes  to  be  indemnified  at 
the  expence  of  the  defendant.  But  I  think,  on  the  fair  con- 
struction of  the  contract  of  indemnity,  that  the  defendant  is 
discharged  under  the  circumstances  which  have  happened ;  for 
the  fair  import  of  the  contract  is,  that  the  defendant  should 
guaranty  to  the  plaintiff  that  he  should  be  enabled  to  make  a 
profit  of  the  cotton  ;  and  there  was  evidence  to  shew  that  there 
had  been  a  gradual  rise  in  the  market  for  three  weeks  after- 
wards, during  which  time  the  plaintiff  might  have  made  con- 
siderable profits  if  he  had  chosen  to  avail  himself  of  the  op. 
portunity.  And  having  lost  that  opportunity,  I  think  be 
cannot  now  have  recourse  to  the  defendant,  if  the  agreement 
Lad  been  that  the  defendant  was  bound  to  give  the  plaintiff  in- 
formation respecting  the  time  when  these  goods  could  be  re- 
sold to  the  greatest  advantage,  there  wonid  have  been  some 
ground  for  the  plaintiff's  argument:  but  that  was  not  ne- 
cessary ; 
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1790.        cessary ;  and  indeed  it  appears  that  the  plaintiff  must  have  beetf 

'  fully  apprised  of  the  gradual  rise  of  the  market,  as  he  was  hi  the 

against        habit  of  attending  it.     If  this  were  not  sufficient  to  satisfy  the 

Edehsor.      contract  of  indemnity,  no  other  line  could  be  drawn.    There> 

fore  I  am  of  opinion  that  there  should  be  a  new  trial. 

AsHHURST,  J. — I  agree  with  my  Lord  on  both  points.  As  to 
the  first :  this  is  within  the  exception  in  the  23  Geo.  3.  c.  58. 
This  was  not  indeed  a  contract  for  the  sale  of  goods,  but  arisiog 
out  of  a  contract  for  the  sale  of  them ;  therefore  it  is  relating  to 
the  sale  of  them*  But  on  the  other  ground  I  am  of  opinion  that 
an  new  trial  should  be  granted;  for  it  does  not  follow  that,  pro- 
vided the  plaintiff  acted  bondjide,  he  was  at  liberty  to  keep  the 
goods  as  long  as  he  pleased;  he  ought  to  have  taken  advantage 
of  the  rise  of  the  market,  and  could  not  indulge  himself  in  any 
further  speculation  at  the  expence  of  the  defendant.  It  would 
be  unjust  to  put  such  a  construction  on  the  contract ;  for  then 
there  would  be  no  limits  to  the  defendant's  risk,  and  the  advan- 
tage would  be  all  on  the  side  of  the  plaintiff. 

BuLLBR,  J. — In  answering  the  first  objection,  the  counsel 
for  the  plaintiff  have  taken  two  different  grounds;  1st,  con- 
tending that  this  was  a  mere  parol  agreement  only,  and 
was  not  affected  by  the  written  evidence ;  and,  2dly,  that  if  this 
written  entry  must  be  taken  as  evidence  of  the  contract,  it  need 
not  be  stamped.  As  to  the  first,  I  am  clearly  of  opinion  that 
it  must  be  considered  as  a  contract  in  writing,  and  that  there  ex- 
isted but  one  contract  in  writing  between  these  two  parties.  If 
the  plaintiff  had  relied  on  the  parol  evidence  only,  the  witness, 
who  was  called  to  prove  it,  would  have  been  asked  on  his  cross 
examination  whether  or  not  it  was  reduced  to  writing :  and  if 
he  had  answered  in  the  affirmative,  no  parol  evidence  cotild  have 
been  given  of  it.  This  was  all  one  entire  contract,  the  founda* 
tion  of  which  was  the  defendant's  agreement  to  indemnify  the 
plaintiff  against  any  loss  which  might  arise  on  the  re-sale  of  these 
goods.  But,  notwithstanding  this,  I  think  that  this  entry 
need  not  be  stamped:  and  this  appears  from  the  manner  in 
which  1  have  already  considered  the  contract.  For  this  was  a 
contract  directly  for  the  sale  of  goods,  or  at  least  it  was  a  con- 
tract relating  to  the  sale  of  them.  If  the  contract  of  indemnity 
had  not  existed,  there  would  have  been  no  contract  whatever 
between  the  plaintiff  and  the  original  vendors  of  the  cotton. 

But,  on  the  merits,  the  defendant  is  entitled  to  a  new  trial. 
The  meaning  of  the  guarantee  seems  to  me  to  be  this ;  ''  I  will 

<*  engage 
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*'  engage  (said  the  defendant)  that  you  mat/  sell  the  cottons  for  as        1790. 

**  much  as  you  gave  for  them."     That  is  the  full  extent  of  the        

.        •  Curry 

contract :  If  so,  it  remains  to  be  inquired  whether  the  plaintiff        agoiiut 

could  have  sold  the  goods  at  an  advanced  price,  and  whether  or  Eusnsok. 
not  he  has  been  guilty  of  negligence  in  not  having  so  done. 
There  is  no  doubt  upon  the  evidence  but  that  he  might  have  re- 
sold them  at  a  considerable  advance.  But  it  is  objected  that  rt 
does  not  appear  (hat  the  plaintiff  knew  of  the  rise  of  the  mar- 
kety  and  that  the  defendant  was  bound  to  give  him  notice  of  it. 
To  this  it  may  be  answered  that  the  plaintiff,  having  engaged 
in  a  mercantile  transaction,  and  having  speculated  on  the  rise 
and  fall  of  the  market,  was  bound  to  take  notice  of  the  true 
state  of  it.  In  such  a  case  as  this,  where  there  was  a  continued 
advance  in  the  price  for  three  weeks,  it  was  not  necessary  for  the 
defendant  to  call  on  the  plaintiff  to  re-sell  the  goods.  If  indeed 
there  had  been  a  sudden  rise  in  the  market  for  a  few  hours,  or 
for  one  morning,  and  that  was  known  to  the  defendant  and  not 
to  the  plaintiff,  the  former  would  not  have  been  discharged, 
unless  he  had  informed  the  latter  who  then  neglected  to  take  . 
advantage  of  it.  But  here  it  is  clear  upon  the  evidence  that  th^ 
plaintiff  might  have  made  some  gains,  if  he  had  chosen  (o  avail  - 
liimself  of  the  opportunity.  He  neglected  however  to  take  that 
opportunity,  and  chose  to  speculate  still  further,  but  that  he 
could  not  do  at  the  defendant's  risk  ;  for  if  he  might  have  pro- 
fited by  a  resale  of  his  goods,  and  did  not,  that  is  sufHcient  to 
discharge  the  defendant. 

G  ROSE,  J. — It  does  not  seem  necessary  to  determine  whether 
or  not  this  contract  was  in  writing;  if  it  were,  I  should  be  in- 
clined to  differ  from  my  brother  Buller.  I  rather  think  it  was 
a  contract  bj/  parol,  founded  indeed  on  a  contract  in  wHting. 
The  agreement,  on  which  this  action  is  brought,  was  a  contract 
of  indemnity  ;  of  which  the  written  contract  between  the  ori- 
ginal parties  formed  no  part.  However  I  am  clearly  of  opinion 
that,  whether  this  was  so  or  not,  this  writing  was  admissible 
in  evidence,  though  not  stamped,  as  it  related  to  the  sale  of 
goods.  On  the  other  ground,  I  think  that  the  contract  of  indem- 
nity cannot  be  construed  to  continue  in  force  at  all  events  till 
the  goods  should  be  sold,  be  that  time  when  it  might.  But 
the  construction  put  upon  it  by-  my  brother  Buller  is  the  true 
one,  that  the  defendant  engaged  that  the  plaintiff  might  re-sell 
the  goods  to  advantage :  and  as  there  is  no  doubt  on  the  evidence 

Vol.  III.  M  m  but 
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1790.  but  that  that  might  have  been  done,  I  think  the  defendant  b  Ais* 

charged,  and  that  there  ought  to  be  a  new  trial, 

^li^t  Rule  absolute  for  a  new  trial. 

Edensor. 


Tkurzday, 

Feb.4.i\i.  Bland  against  Darley. 

Kihe  plaintiff  A  RULE  having  been  obtained  to  shew  cause  why  the  judg- 
inthecaase  "^^  ment  in  this  case  should  not  be  set  aside  for  irregularity  ; 
amnlTSi**™**  because  four  terms  had  intervened  between  the  last  step  and  sign- 
foDrth  nign  a  ing  judgment,  without  giving^  a  term's  notice  that  the  plaintiff 
SbS^W*  int'n-^ed'o  proceed ; 
ment  io  the  Conste  now  shewed  cause ;  insisting  that  this  did  not  come 

fifth  ♦    ,i_        41,  ^ 

signing^ the  ^'^^^i"  ^^^  rul^9  which  requires  a  term's  notice,  in  order  to 
Mnct'/iumis  prevent  the  defendant  being  surprised^  because  the  signing 
io  the^cauM  ju<lgQ>ent  had  been  delayed  merely  from  an  indulgence  to  the 
so  as  to  make  defendant ;  repeated  applications  having  been  made  by  his  at- 
tofnve a  term's  ^^^^y  for  this  purpose,  who  had  promised  to  pay  the  debt, 
notice.   The     Thin  is  like  the  case  where  the  proceedings  are  suspeniled  by  an 

nile, rcquinng     ...  ,  •         ..  •  ,  •       •  . 

a  term's  notice   injunction,  and  in  which  a  term  h  notice  is  not  necessary  when 
four^te*****^**^  the  injunction  is  dissolved  (a).     But  even  if  this  were  not  an  ex- 
does  not  apply  ception  to  the  rule,  there  has  not  been  in  point  of  fact  a  delay 
Sed^^ha'vT  °^  ^^"''  complete  terms  ;  for  in  the  fourth  term,  namely  in  Tri- 
been  delated     Titty  term  last,  a  concilium  was  signed  by  the  plaintiff's  counsel, 
dant'f  reqoat       ^ozs)per,  in  support  of  the  rule  observed,  that  though  the  con- 
cilium had  been  signed  in  Trinity  term,  it  was  neither  served  on 
the  defendant,  or  filed  in  the  office,  till  Michaelmas  term,  so  that 
he  had  no  notice  whatever  that  any  step  had  been  taken  within 
the  four  terms.    And  if  this  were  allowed,  it  would  always  be  in 
the  power  of  the  plaintiff,  who  wished  to  surprise  the  defendant, 
to  take  some  step  in  his  absence,  and  at  a  favourable  opportunity 
give  a  short  notice  that  the  cause  was  either  to  be  tried  or  ar* 
gued,  when  the  defendant  might  not  be  prepared  for  his  defence. 
With  respect  to  the  other  ground,  a  mere  request  by  the  deten* 
dam's  attorney  to  delay  signing  judgment,  has  never  yet  been 
considered  as  an  exception  to  the  rule.     But , 

The  Court  said  that  signing  a  concilium  was  taking  a  step  iu 
the  cause.     And 

BuLLER,J.  added — ^That  the  rule  was  established  for  the  purpose 
of  preventing  any  surprise  on  the  defendant  after  the  plaintiff  had 
lain  by  four  terms  without  proceeding  in  his  action*;  and  there* 

(a)  Vid.  2  BU  Rep,  762.  784*  and  2  Burr.  660. 

fore 
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fore  it  did  not  apply  to  a  case  like  the  present^  where  the  defend^        1790. 
ant  bad  beeo  using  false  pretences  to  prevent  the  plaintifTs  ob-         " 
taining  judgment  in  the  regular  time.  against 

Rule  discharged.  Darley. 


Tate  against  Wellings.  ]?rfth^ 

DEBT  on  bond,  dated  24lh  March  1786,  by  the  defendant  '^tUmnof^ 
to  one  Ann  fVellings,  since  deceased,  and  the  plamtiff,  in  duced  by  the 

1550/.  65.     The  defendant  craved  oyer  of  the  bond,  and  also  »ale  of  stock, 

00  an  agfpp- 
of  the  condition ;  which  was,   that  the  defendant  would,  on  or  meot  that  the 

before  the  5th  of  January  1787,  transfer  into  the  names  of  ^I^^^^^ 

jinn  fVellings  and  the  plaintiff,  their  executors,  &c.  291*  55.  stock  oq  a 

consolidated    annuities   in    the   bank   of   England,   commonly  ream^l^^^^ 

called  short  annuities,  &c    and  would  in  the  mean  time  pay  moa^yona 

uuio  Jnn  fVeltings  and  the  plaintifl*,  their  executors,  &c.   the  da^^j'iul'sach 

said  annual  sum  by  even  half-yearly  payments  of  14/.  ISs.  6J.  interest  in  tiie 

each,  when  and  as  the  same  would  become  due  and  payable,  the  stock  itself 

provided  the  same  were  part  of  the  aforesaid  stock  ;  (that  is  to  would  have 

say,)  on  the  5th  of  Julif  and  the  5th  of  January  next ;  and  not  usurioiu, 

also  would  on  or  before  the  5th  of  January  1788  transfer  fhongl'the 

interest  exceed 
into  the  names  of  ^.  IVellings  and  the  plaintiff,  their  executors,  5L  per  cent. 

8cc.  other  29/.  5s.  per  annum,  of  the  said  consolidated  an-  yn^^Mtbe 

transaction  be 

nuitics,  and  would   in   the   mean  time   pay  unto  A.  ffeliings  colourable,  and 

and  the  plaintiff,  their  executors,  &c.  the  said  last-mentioned  *™ere  device 
r  '  >  to  obtain  more 

annual   sum,   by  even   half-yearly  payments  of    14/.    125.  6d,  than!' gal 

each,  when  and  as  the  same  should  become  due  and  payable,  !?fl!?!\  A^ 
'  .  .  corrupt  agree- 

provided  the  same  were  part  of  the  aforesaid  stock,  (that  is  to  meut  for  the 
say,)  on  the  5ili  of  July  and  the  5th  of  January  in  each  year,  money^tiw 
And  he  then  pleaded,  1st,  non  est  factum;  and  2dly,  that  on  or  tke other  ^ 
the  1st  of  September  1784,  at,  ^c.  it  was  corruptly  and  against  ©ption^ofUie 
the  form  of  the  statute  agreed  between  one  T.  JVellings,  since  bowrower 
deceased,  to  whom  the  plaintiff  is  the  surviving  executor,  as  ed,  according 
after-mentioned,   and  the  defendant,   that  the  testator  should  ^?^^'^^^*" 
lend,  forbear,  and  give  to  the  defendant  day  of  payment  of  and  if  it  be 
the  sum  of  912/.   12«.  6d.    then  charged,   alleged,  and   ad-  '^^JJ^^foJi 
mitted  to  be  due  to  the  testator  from  the  defendant,  for  certain  bearauce  till 
periods,  and  on  certain  terms,  then  agreed  upon  between  them,  Jal^"^the**^ 
(that  is  to  say,)  that  the  defendant,  for  the  loan,  forbearance    evidence  wiU 
and  giving  day  of  payment  of  the  said  sum  of  912/.   125.  6d!  JuipST'* 

[8  T.  R.  162. 
2R.&P.119.    2  East,  2.    15lb.416.J. 

M  m  2  until 
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1790.        until  the  1st  of  September   1785,    and  in  discharge  thereof 

; should  on  ihe  Ist  of  September  17B5,  transfer  unto  the  testator 

ngainat  ^^^  suni  of  74/.  IO5.  per  annump  in  the  short  annuities,  and 
W'eLLiKGs.  should  in  the  mean  time  pay  to  the  testator  the  said  annual  sum 
of  74/.  \0s.  on  the  5th  of  January  and  5th  of  July  in  each 
year ;  OR  should  pay  to  the  testator  on  the  5th  of  January  1786, 
the  sum  of  9i^/*  1^^*  6d.  together  with  the  sum  of  3lL  5s, 
and  in  the  mean  time  the  sum  of  37/.  os.  on  the  5th  of  January 
1785,  and  the  further  sum  of  37/.  5s,  on  the  5th  of  July  1785  ; 
and  that  for  the  securing  the  said  sum  of  912/.  12^.  6d.  so  agreed 
to  be  lent  as  aforesaid,  and  the  said  several  sums  of  money  so 
agreed  to  be  given  and  paid  as  aforesaid  for  the  lending  and  giv* 
ing  day  of  payment  of  the  said  sum  of  912/.  12s.  6c/.  the  de- 
fendant should  execute,  and  as  his  deed  deliver,  to  the  testator  a 
certain  writing  obligatory,  with  a  condition  thereunder  written, 
making  void  the  same  in  case  the  defendant  should  on  the  1st 
of  September  1785,  transfer  to  the  testator  the  said  sum  of 
74/.  lOs.  per  annum,  in  the  short  annuities;  (which  annuity,  it 
was  agreed,  should  be  stated  in  the  said  condition  to  have  been 
the  interest  or  share  of  the  testator  in  the  said  joint-stock,  and  to 
have  been  by  him,  before  the  execution  of  the  said  writmg  obliga- 
tory, transferred  to  the  defendant ;)  and  should  in  the  mean  time 
pay  to  the  testator  the  said  annuity  by  even  half-yearly  pay- 
ments, as  the  same  should  become  due,  (viz.)  on  the  5th  of 
January,  and  5th  of  July  in  each  year ;  or  if  the  defendant  should 
on  the  5th  of  January  1786,  pay  unto  the  testator,  his  executors, 
^T.  912/.  125.  6 J.  which  should  be  mentioned  and  expressed 
in  the  said  condition  to  be  the  consideration  of  the  said  pretended 
transfer  or  sale  of  the  said  annuity,  together  with  37/*  5s.  as  the 
dividend  due  on  the  said  annuity,  and  did  and  should  in  the  mean 
time  pay  unto  the  testator,  his  executors,  &c.  the  said  annuity 
of  74/.  10s.  per  annumt  by  even  half-yearly  payments  on  the 
5th  of  January  and  the  5th  of  Juh/  in  each  year :  whereas  in 
truth  and  in  fact,  no  such  transfer  of  any  such  annuity  was  ever 
made,  or  intended  to  be  made,  by  the  testator  to  the  defendant, 
but  the  same  was  inserted  in  the  said  condition  only  as  a  colour 
and  device  for  the  purpose  aforesaid.  That,  in  pursuance  and 
prosecution  of  the  said  corrupt  contract  and  agreement,  the 
testator  afterwards,  (to  wit),  on  the  1st  of  September  1784,  at 
S^c.  did  lend  to  him  the  defendant  the  said  sum  of  912/.  ]2s.  6d. 
80  charged,  alleged,  and  admitted  to  be  due  as  aforesaid,  and 
did  forbear,  and  give  day  of  payment  thereof  according  to  the 

said 
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said  corrupt  agreement;  and  that  the  defendant,  for  securing        1790* 

the  said  sum  of  912/%  125.  6d.  so  lent  and  forborne  as  aforesaid,         

and  also  the  said  sums  of  money  so  agreed  to  be  given  and  of^inst 
paid  as  aforesaid  for  the  lending,  forbearance,  and  giving  day  of  Wei.limgs. 
payment  of  the  said  sum  of  91^/-  125.  fU.  executed  a  certain 
writing  obligatory,  whereby  the  defendant  became  bound  to 
the  testator  in  the  penal  sum  of  1825/.  5s.  with  a  condition 
thereunder  written,  for  making  void  the  same  on  performance  of 
the  said  corrupt  contract  and  agreement.  That  the  said  sums 
of  money  so  agreed  and  secured  by  the  said  writing  obligatory, 
and  the  condition  thereunder  written,  to  be  paid  as  aforesaid  to 
the  testator  for  the  lending  and  giving  day  of  payment  of  the 
said  sum  of  912/.  125.  6d.  as  aforesaid,  for  the  time  aforesaid, 
exceeded  the  rate  of  5/.  for  the  forbearance  and  giving  day  of 
payment  for  every  100/.  of  the  said  9^2/.  125.  6d,  for  a  year, 
and  so  in  proportion,  contrary  to  the  form  of  the  statute,  S^c, ; 
by  reason  whereof,  and  by  force  of  the  statute,  the  said  writing 
obligatory  so  executed  as  aforesaid  was  void  iu  law.  That  the 
testator  before  executing  the  said  writing  obligatory  in  the 
declaration  mentioned,  (viz.)  on  the  5th  of  June  1782,  at,  8fc., 
made  his  last  will  in  writing,  and  thereby  gave  and  bequeathed 
tothe  defendant  the  sum  of  200/.  and  thereby  constituted  and 
appointed  the  said  jinn  (then  being  his  wife)  executrix  and  the 
plaintiff  executor  thereof,  and  afterwards  on,  S^c,  at  ^c.  died ; 
after  whose  death,  on,  8fc.  the  said  jdnn  and  the  plaintiff  duly 
proved  the  said  will,  and  took  upon  themselves  the  burthen  of 
the  execution  thereof.  That  afterwards  and  before  the  time  of 
the  making  of  the  said  writing  obligatory  in  the  declaration 
mentioned,  (viz.)  on  the  24th  of  March  1786,  it  was  contracted 
and  agreed  between  the  said  Ann,  since  deceased,  in  her  life- 
time, and  the  plaintiff  and  the  defendant,  that  the  defendant 
should  deduct  the  yearly  sum  of  16/'  from  the  said  74/.  105. 
the  said  annual  payment  so  corruptly  secured  in  the  name  of 
short  annuities  as  aforesaid,  and  oo  account,  and  as  payment, 
of  the  said  sum  of  200/*  so  bequeathed  to  the  defendant ;  and 
that  the  defendant  should  execute,  and  as  his  deed  deliver,  to  the 
said  Ann  and  the  plaintiff  the  said  writing  obligatory  in  the  de- 
claration mentioned  with  the  said  condition  thereunder  written 
for  securing  to  the  said  Ann  and  the  plaintiff  the  residue  of  the 
money  so  corruptly  secured  and  payable  as  aforesaid,  after  such 
deduction  made.  The  defendant  then  averred  that,  in  pursuance 
and  prosecution  of  the  said  last*mentioned  agreement,  he  after- 
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1 790.        wards  on,  S^c.  at,  S^c.  in  order  to  secure  to  them  the  said  jitm 
.  and  John  the  said  residue  of  the  money  due  to  them  as  execu- 

Tate  •  • 

agairui  ^^^^  ^^  aforesaid,  upon  and  by  virtue  of  the  said  first  mentioned 
Wei  LINGS,  corrupt  contract,  did  execute  the  said  writing  obligatory  in  the 
declaration  mentioBed,  with  the  said  condition  thereunder 
ivritten ;  and  that  the  said  sum  of  money,  so  becured  by  the  Miid 
writing  obligatory  in  the  declaration  mentioned,  was  and  is  parcel 
of  the  said  sum  of  money  so  corruptly  lent  and  secyired  as  first 
aforesaid,  and  whereon  the  interest  secured  as  aforesaid  greatly 
exceeded  the  principal  sum  of  9]^L  125.  6d.  together  with 
the  interest  of  the  same  at  and  after  the  rate  of  5/.  for  the 
forbearance  and  giving  day  of  payment  of  every  100/.  of  the 
said  912/.  12s.  Qd.  for  a  year,  and  so  in  proportion,  contrary, 
Sfc. ;  by  reason  whereof  and  by  force  of  the  statute,  S^c.  the  said 
writing  obligatory  is  void  in  law. 

There  was  a  third  plea,  which  only  varied  from  the  second  in 
stating  the  forbearance  of  the  912/.  125.  Gd.  to  be  until  the 
bth  of  January  1786,  when  the  defendant  was  io  pay  that  sum, 
together  with  37/*  55.  and  in  the  mean  time  to  pay  37 /•  5s. 
on  the  6th  of  January  1785,  and  37/.  os.  on  the  5tb  of  July 
1785. 

The  plaintiff  in  bis  replication  traversed  the  corrupt  agree* 
ments  as  alleged  in  the  second  and  third  pleas,  on  which  issues 
were  joined. 

It  appeared  in  evidence  at  the  trial  that  the  first  bond  bad 
been  given  by  the  defendant  to  the  testator  for  securing  the 
principal  sum  in  the  manner  therein  mentioned  ;  and  that  the 
executors  of  the  obligee  having  threatened  to  put  it  in  suit,  the 
second  bond  was  given  at  the  defendant's  request  for  securing 
the  difference,  including  the  interest  which  had  accrued  under 
the  first.  With  respect  to  the  circumstances  under  which  the 
first  bond  had  been  given,  it  appeared  that  on  the  defendant's 
applying  to  the  testator  to  advance  the  money,  he  agreed  to  let 
him  have  it,  but  told  him  that  he  should  expect  the  same  interest 
which  he  received  in  the  short  annuities,  namely,  8}  per  cent. 
and  which  being  assented  to,  it  was  agreed  that  the  money 
should  be  raised  by  a  sale  of  short  annuities  to  the  amount  of 
912/*  125  ad.  which  the  defendant  was  to  replace  in  the 
same  stock  by  the  first  of  September  1785  ;  hut  if  it  were  not 
replaced  by  that  time  he  was  then  to  repay  that  sum  on  the  first 
of  January  1786,  and  in  the  mean  time  to  pay  such  interest  as 
the  stock  would  have  produced^    It  was  admitted  that  there 

was 
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was  no  actual  transfer  of  the  short  annuities  to  the  defendant        1790. 
himself;  but  the  stock  was  really  sold  to  some  other  person,  ai)d         ^^^^ 
the  defendant  received  the  produce  of  it  on  the  same  day.  Lord        against 
Kenyon  left  it  to  the  jury  to  consider  whether  this  was  intended     ^'^^'""gr, 
as  a  bona  fide  loan  of  btock,  to  be  replaced  at  a  subsequent  time, 
or  repaid  in  money,  or  whether  it  was  intended  to  be  a  loan  of 
money,  and  the  present  device  a  mere  colour  for  reserving  more 
than  legal  interest ;  they  found  that  it  was  a  fair  and  honest 
transaction,  a  mere  loan  of  stock,  and  gave  the  plaintiff  a  ver- 
dict. 

Bearcroft  having  obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nev/  trial  granted,  on  the  ground 
of  usury ; 

Erskine,  yUngay,  and  GibbSf  now  shewed  cause ;  insisting, 
first,  that  whatever  might  have  been  the  original  transaction 
between  the  parties,  the  usury  was  merged  by  the  cancelling  of 
the  first  bond,  and  the  execution  of  the  second,  on  which  this 
action  was  brought.  Secondly,  even  supposing  that  the  con- 
sideration of  the  first  bond  could  be  now  inquired  into,  it  is  suf- 
ficient to  say,  ihat  the  jury  have  expressly  fuuud  by  their  verdict 
that  this  was  a  f«iir  transfer  of  stock,  and  not  a  loan  of  money, 
and  have  thereby  negatived  the  usury ;  as  it  cannot  be  denied 
that  such  a  transaction,- if  bona  fide,  is  legal,  reserving  the  interest 
of  the  stock,  although  it  exceed  5  per  cent.  The  defendant  had 
it  in  his  power  to  get  rid  of  the  burden  by  replacing  the  stock 
any  time  before  September  17^.5.  During  that  interval  the 
testator  run  the  risk  of  the  fall  ot  the  btock  ;  and  had  the  stock 
fallen,  the  defendant  would  have  been  a  gainer  by  replacing  the 
stock  at  so  much  less  than  he  had  received.  And  the  testator 
himself  was  only  to  receive  \ihat  he  would  liave  received  in  case 
he  had  not  sold  out  his  ^ock.  '1  he  only  ground,  o\i  which  it 
can  be  contended  that  this  agreement  cannot  be  supported,  is 
that  though  it  be  fair  on  the  face  of  it,  it  was  a  mere  cover  for 
usury ;  but  that  the  jury  have  negatived.  But,  thirdly,  what- 
ever consideration  these  questions  might  deserve,  the  defendant 
is  not  entitled  to  a  new  trial,  as  there  was  a  variance  on  the  for- 
mer trial  (a)  between  the  charge  and  the  evidence  of  usury;  on 
which  ground  ^lone  the  plaintiff  was  entitled  to  a  verdict  on  the 
first  trial.  The  evidence  varied  from  the  defence  set  up  both 
in  the  second  and  third  pleas :  The  second  plea  states  the  foj- 
bearance  of   the  principal  sum  of  912/*    l^^*  6c/.   until  the 

(o)  This  objection  was  taken  at  the  trill. 
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1790.       fira  of  September  17B5;  whereas  ibe  evidence  was  in  the  aliei>- 

•"— -         pative,  till  the  6rst  of  September  1785,  or  tlsejirst  of  January^ 

agahwt         1786,  at  the  defendant's  option.    The  same  objection  applies  to 

Wbllings.     the  second  plea,  which  states  the  foFbearance  absolutely  till  the 

first  of  January  1786. 

Bearcroft,  Baldwin,  and  Wood,  in  support  of  the  rule.  If  the 
consideration  for  the  first  bond  were  usurious,  and  that  bond 
were  the  consideration  for  the  second,  it  cannot  be  pretended 
but  that  the  second  bond  is  also  void.  And  that  brings  it  to  the 
principal  question,  whether  the  consideration  for  the  first  bond 
was  or  was  not  usurious.  Now  although  a  contract  for  the  loan 
of  stock,  to  be  replaced  in  stock  at  all  events,  be  legal,  yet  a 
contract  for  the  loan  of  stock  to  be  replaced  on  a  given  day,  or 
to  be  repaid  in  money  at  a  subsequent  day,  reserving  a  greater 
interest  than  the  law  allows  in  other  cases,,  is  clearly  usurious 
and  illegal.  For  after  that  given  day  the  lender  does  not  ruo 
any  risk  in  the  fluctuation  of  the  stocks,  and  it  then  becomes  a 
bare  loan  of  money  with  a  reservation  of  usurious  interest.  In 
Roberts  v.  Trenayne  (a),  it  was  held  that,  unless  the  principal 
be  hazarded,  no  excess  of  interest  above  the  legal  allowance  can 
be  taken  on  any  condition.  Now  here  the  principal  was  not  in 
hazard  aAer  the  first  of  September  1785  ;  and  yet  after  that  time 
more  than  legal  interest  was  reserved.  If  on  this  transaction  an 
action  had  been  brought  against  the  testator  for  usury  in  taking 
more  than  legal  interest  from  September  1785  to  January  1786, 
a  verdict  must  have  been  given  against  him  on  these  facts  ;  and 
the  same  question  arises  on  this  plea.  Besides  it  might  be  con- 
'tended  here  that  there  was  no  loan  of  stock  at  all  to  the  de- 
fendant, the  transfer  having  been  made  toanother  person,  and  the 
only  loan  between  these  parties  being  of  money.  3dly,  Neither 
is  there  apy  ground  for  th«  supposed  variance  between  the  re- 
cord and  the  evidence.  The  second  plea  states,  according  to 
the  condition  of  the  bond,  that  the  testator  should  forbear 
and  give  to  the  defendant  day  of  payment  of  the  sum  of 
912/.  125.  6d.  for  certain  periods  and  on  certain  terms,  that  is 
tb  say,  for  the  forbearance  of  the  principal  till  the  first  of  Sep- 
tember  1785,  the  defendant  would  on  the  first  of  September  1785 
transfer  the  stock  to  the  testator,  and  would  in  the  mean  time  pay 
him  the  annual  sum  of  74/.  IO5.,  or  would  on  the  5th 
of  January  1786  pay  to  the  testator  the  principal  sum,  and 

(«)  Cto,  Juc,  507. 
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in  the  mean  time  pay  the  said  annuity  of  74/.   10«.  by  half-         1790* 
jearly  payments :  This  therefore  was  stated  in  the  alternative         "j; 
according  to  the  evidence.    The  third  plea  states  the  legal  effect        againtt 
and  operation  of  the  loan  :  By  the  terms  of  the  contract  it  was     WEtuMct, 
in  the  defendant's  option  to  keep  the  money  till  the  first  of  Ja- 
nuary  1786,  and,  as  he  made  his  option  to  keep  it,  it  became  a 
loan  till  that  time.    And  though  it  is  not  stated  in  either  of  the 
pleas  in  express  terms  from  what  time  the  testator  was  to  for- 
bear and  give  day  of  payment,  yet  the  forbearance  must  be 
taken  to  begin  at  the  time  of  the  loan. 

Lord  Ken  YON,  Ch.  J. — It  has  been  argued  by  the  plaintiff^s 
counsel  that  we  are  precluded  from  considering  whether  or  not 
the  first  contract  were  usurious ;  because  admitting  it  to  be  so, 
it  was  merged  in  the  second  bond.    But  as  the  former  bond  was 
the  consideration  of  this,  on  which  the  present  action  is  found- 
ed, if  that  were  void  as  being  given  for  an  usurious  considera* 
tion,  most  undoubtedly  this  second  bond  would  be  also  void. 
The   principal  question   therefore  seems   to  be   whether  the 
original  transaction  were  or  were  not  usurious.     With  respect 
to  one  part  of  the  argument,  that  there  was  no  loan  of  stock 
to  the  defendant,  there  is  no  doubt  whatever.     It  is  true  that  [8T.  R.39a.] 
there  was  no  actual  transfer  of  stock  to  the  defendant  in  fad, 
though  there  was  in  mbttance.    For  it  appeared  by  the  evidence 
that  the  stock  was  sold  on  the  1st  of  September ^  and  that  the  pro- 
duce was  paid  to  the  defendant  himself  on  the  same  day.     The 
transfer  of  the  stock  itself  was  never  in  the  contemplation  of 
tlie  parties,  and  would  not  have  answered  the  end  proposed; 
but  it  must  be  virtually  considered  as  a  loan  of  stock.   Now  it  is 
admitted  that  a  mere  loan  of  stock  is  not  usurious,  nor  the  pay- 
ment of  the  dividends  in  the  mean  time,  though  they  exceed  the 
legal  rate  of   interest.     In  this  case  it  is  clear  that  the  loan 
was  originally  a  loan  of  stock  during  the  first  year,  because  the 
party  borrowing  it  had  it  in  his  power  to  replace  the  stock  itself, 
if  lie  had  chosen.      During   that  period  therefore  there  was 
nothing  illegal  in  the  transaction.     But  I  have  had  some  doubt 
in  my  mind  in  the  course  of  the  argument  whether,  as  the 
defendant  had  no  power  to  re^place  the  stock  after  the  ex- 
piration of  the  year,  it  did  not  become  a  loan  of  money  from 
that  time  with  a  reservation  of  usurious  interest,  and  that  the 
pretence  of  transferring  the  stock  was  merely  a  colour  for  the 
usurious  transaction.     But  my  doubt  is  now  removed ;  for  this 
f  ase  ought  not  to  have  a  colour  imputed  to  it,  which  is  ex- 
pressly 
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pressly  negatived  by  the  finding  of  the  jurjf.  If  then  this  trans- 
action were  legal  during  the  first  year,  is  there  any  thing  super* 
added  to  make  it  usurious  ?  I  think  not.  The  whole  appears  to 
have  been  a  fair  transaction, 

I  am  also  of  opmion  that  the  objection  on  the  ground  of  the 
variance  has  great  weight.  One  of  the  pleas  states  it  as  as 
absolute  forbearance  till  the  Ist  of  September  \785:  But  this  is 
not  a  true  narrative  of  the  transaction  between  the  partieb;  for  in 
one  event  indeed  it  was  a  forbearance  till  that  day,  but  in  anotlier 
event,  at  the  defendant's  option,  it  was  till  a  subsequent  day. 
The  same  observation  also  applies  to  the  other  plea,  which 
states  the  forbearance  till  the  1st  of  January  17B6:  whereas  it 
was  not  an  absolute  forbearance  either  till  the  one  day  or  the 
other,  but  in  the  alternative,  llierefore  on  this  ground  also 
I  think  the  plaintiff  is  entitled  to  retain  his  verdict. 

AsHHURSTy  J. -.-The question  is,  whether  this  transaction  was 
merely  colourable,  and  intended  as  a  loan  of  money,  upon 
which  usurious  interest  was  to  be  taken,  or  a  loan  of  stock.  It 
appeared  from  the  evidence  that  in  substance  this  was  a  loan  of 
stock.  The  agreement  was,  that  the  defendant  should  have  the 
use  of  the  money,  which  was  the  produce  uf  the  stock,  paying 
the  same  interest  which  the  stock' would  have  produced,  with 
liberty  to  re-place  the  stock  on  a  certain  day,  till  which  time 
Ibe  lender  was  to  run  the  risk  of  the  fall  of  the  stocks;  but  he 
stipulated  that,  if  it  were  not  replaced  by  that  time,  he  would 
not  run  that  risk  any  longer,  but  would  be  re  paid  the  sum  ad- 
vanced at  all  events.  And  from  this  contract  he  derived  no  ad- 
vantage, for  he  was  only  to  receive  in  the  mean  time  the  same 
interest  which  the  stock  would  have  produced.  Now  though 
this  might  have  been  useti  as  a  colour  for  usury,  it  was  a  ques- 
tion for  the  consideration  of  the  jury,  and  they  have  negatived 
it. 

BuLLER»  J. — If  the  defendant  fail  either  in  the  manner  in 
which  he  has  charged  the  usury,  or  on  the  merits,  the 
plaintiff  must  succeed.  Now  I  think  he  has  failed  in  both.  As 
to  the  first ;  the  contract  is  in  the  alternative:  In  both  the  pleas 
it  is  stated  to  be  an  absolute  forbearance  till  a  certain  day ;  bnt 
the  proof  is  only  of  an  eventual  forbearance  till  either  of  those 
days.  On  the  principal  question  also  I  think  the  plaintiff  is 
entitled  to  retain  his  verdict.  This  has  been  assimilated  to  an 
action  on  the  statute  for  usury  :  but  I  think  it  is  different.  Here 
the  defence  set  up  is  that  the  contract  itself  was  illegal ;  and  in 

order 
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«rder  to  support  it,  it  must  be  shewn  that  it  was  usurious  at  the        1790. 
time  Mihen  it  was  entered  into ;  for  if  the  contract  were  legal  at        "^ — 
that  time,  no  subsequent  event  can  make  it  usurious.     Now  here        of^aiwd 
we  are  precluded  by  the  finding  of  the  jury :  they  were  to  con-     Wellwi«.s 
sider  whether  or  not  this  was  a  mere  cloak  for  usury,  and  they 
have  drawn  their  conclusion,  which  1  think  on  the  circumstances 
of  this  case  is  the  right  one.     This  is  not  like  the  case  cited  from 
Cro.  Jac.  where  the  principal  was  at  all  events  secure;  for  here 
the  testator  might  have  been  a  loser  in   the  event  of  the  stock 
rising  after  the  first  year. 

Grose,  J.  declared  himself  of  the  same  opinion  on  both 
points. 

Rule  discharged. 


Utterson  against  Vernon  and  others,  Assignees 

of  Elizabeth  Tyler,  a  Bankrupt.  Fpfr.dSk 

THIS  was  an  issue  directed  by  the  Lord  Chancellor^  on  the  Whenacredi- 
hearing  of  a  petition  in  bankruptcy,  preferred  by  Ihe  plain-  roandon  to" 
tiff,  in  order  to  try  the  following  question  ;  ''  Whether  E.  Tyler  debtor  which 
'^  was  indebted  to  the  petitioner  at  the  time  of  becoming  a  bank-  being  ascer* 
'^  rupt  in  any  and  what  sum  of  money  in  respect  of  10,000/,  ^ptr  tained  wiUiont 
'^  cent  consolidated  annuities,  for  which  he  gave  her  on  the  27th  tionof  ajary 
*'  of  Ausust  1781,  a  letter  of  attorney  to  sell  out  that  stock?*'     and  the  debtor 

becomes  A 

At  the  trial  at  the  Guf/t/Aii// sittings  before  Lord  Kenyon,  a  bankrupt,  it 
vordict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  this  n>ay  be  proved 
Court  on  a  case,  stating  in  substance  as  follows.     On  the  27th  the  commis- 
of  August   1781,   the   plaintiflF  agreed  to  lend  the  bankrupt  foreifS^lSd 
lOfOOOL  3  per  cent,  consolidated  annuities,  upon  her  engaging  B.  sokmuch 
to  replace  it  in  his  name,  and  to  pay  him  the  dividends  in  the  pj^edas  ^'^' 
mean  time,  as  the  same  would  have  become  due,  had  the  stock  stock,  withont 
remained  in  his  name  :  and  he  accordingly  on  that  day  gave  her  particalar  day, 

a  power  of  attorney  to  sell  out  the  stock,  and  the  bankrupt  at  the  ^^  ^:  ^^^^^^ 
•  •        J        J  L-        L     r  II       •  J  a  bankrupt,  i4. 

same  time  signed  and  gave  him  ihe  foliowmg  memorandum:  may  come  in 

"  London,  9,7iho^  August  1781, 1  do  hereby  promise  to  replace  ^to^^j^'Jte 
"  and  pay  the  dividends  of  10,000/.  coQfoIidated  3  per  cen/^inno-  price  of  the 
"  ilies,  in  the  name  of  J.  Utterson,  Esq.;  for  the  sale  of  which  J^ofJi,^® 
*'  he  has  given  me  a  power  of  attorney,  dated  the  27th  of  August  bankruptcy. 
''  1781 :  as  a  security  for  the  above,  Mr.  Utterson^  the  plaintiff,   [i2East,605. 
'^  has  got  my  assignment  to  (he  ship  Lady  Townshend,  which  he     14  ib.  la^.i 
*'  is  to  return  on  my  fulfilling  the  above."    At  the  time  this  me- 
morandum 


540  CASES  IN  HILARY  TERM 

1790.        morandum  was  signed^  the  bankrupt  gave  to  the  plaintiff  tb« 
■         grand  biii  of  sale  or  assignment  to  her  of  the  ship  Lady  Townshend: 
^gmmt        ^Q^  no  bill  of  sale  or  assignment  of  the  ship  was  made  by  her  to 
VaaifON.      the  plaintiff.     Upon  receiving  these  papers  the  plaintiff  gave  the 
bankrupt  the  following  receipt :  '*  London,  27th  of  Atigust  17bl, 
**  Received  of  Mrs.  Elizabeth  Tyler  her  assignment  to  the  ^hip 
*'  Lady  Townshend^  as  a  security  for  the  replacing  and  paying 
^  the  dividends  of  10,000/.  3  per  cent,  consolidated  annuities  ; 
'*  for  the  sale  of  which  I  have  given  her  a  power  of  attorney ; 
''  dated  this  27th  of  August  17B1 ;  which  assignment  I  promise 
'^  to  deliver  to  her,  on  her  fulfilling  her  agreement.''    llie  stock 
was  sold  out  by  the  bankrupt  as  follows;     on  the  3()th  of 
August  1781,  6000/.;  September  4th,  £000/.;  12th  October, 
3000/.;  producing  in  the  whole  5670/.     The  bankrupt  gave 
credit  to  the  plaintiff  in  accouut,  with  his  privity  and  consent, 
for    150/.    for  the   half-year's   dividends,    which   would  have 
become  due  to  the  plaintiff  on  the  stock  in  December  1781,  and 
also  300/«  a-year  for  the  subsequent  annual  dividendsj  as  they 
would  have  become  due,  in  case  the  stock  had  not  been  sold 
out,  up  to  the  time  of  her  bankruptcy.     On  the  2d  of  May 
1785,  the  bankrupt  committed  an  act   of  bankruptcy,   never 
having  replaced  the  stock  or  any  part  thereof.     On  the  9th 
March  1786|  a  commission  of  bankrupt  was  issued  against  her, 
under  which  she  was  declared  a  bankrupt,  and  the  defendants 
were  chosen  her  assignees.    The  market  price  ot  3  per  cent  con- 
solidated annuities  on  the  2d  of  Mat/  1785,  when  Mrs.  f^/er  be- 
came a  bankrupt,  was  57/.  iper  cent,  at  which  rate  the  10,000/. 
3  per  cent,  annuities  would  have  produced  the  sum  jof  5750/. 
The  market  price  of  the  same  stock  on  the  6th  of  March  1786, 
(the  date  of  the  commission  of  bankrupt,)  was  70|^  per  cent,  at 
which  rate  the  10,000/.  3  per  cent,  annuities  would  have  pro. 
duced  7012/.  IO5. 

Grant  for  the  plaintiff.  1st,  This  being  an  agreement  to 
replace  stock,  and  that  agreement  not  having  been  perform « 
ed,  the  specific  price  of  the  stock  so  to  be  replaced  may  be  con- 
sidered as  so  much  money  received  by  the  bankrupt  to  the  plain- 
tiff's use.  In  Dutch  v.  Warren  (a),  the  plaintiff  paid  a  sum  of 
.  money  on  the  defendant's  promise  to  transfer  stock  at  a  future 
day,  and  on  a  breach  of  that  promise  brought  an  action  for 
money  had  and  received  to  his  use :  An  objection  was  taken  to 
the  form  of  the  action  ;  but  the  Court  were  of  opinion  that  it 

(a)  1  Str.  406*    See  a  better  note  of  that  case  in '2  Burr.  1010, 1011. 

was 
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was  properly  brought.    There  isdeed  the  money  had  been  paid         1790* 

by  the  plaintiff,  but  the  principle  on  which  that  case  was  de-        

cided  is  the  same.  If  therefore  in  this  case  it  had  been  agreed  ngmnH 
that  the  stock  should  have  been  replaced  on  a  given  day^  there  is  Virhok. 
no  doubt  but  that  the  price  of  the  stock  on  that  day  would  have 
been  so  much  mone^  had  and  received  by  the  bankrupt  to  the 
use  of  the  plaintiff:  and  that  circumstance  will  not  be  found  to 
vary  the  case;  for  the  meaniug  of  the  agreement  was,  that  it 
should  be  replaced  within  a  convenient  time.  Now,  l^hoiigh  it 
may  be  difficult  to  ascertain  a  priori  what  shall  be  a  convenient 
time,  yet  afterwards  when  a  certain  period  has  elapsed  the 
Court  may  determine  whether  or  not  a  convenient  time  has  not 
passed.  In  Botht/'i  case  (a),  this  difference  was  taken;  when 
the  concurrence  of  the  obligor  and  the  obligee  is  requisite, 
there  the  obligor  shall  have  time  to  do  it  during  his  life, 
if  the  obligee  doth  not  hasten  it  by  request :  but  when 
the  act  is  local,  and  the  obligor  may  perform  it  for  the  benefit 
of  the  obligee  in  his  absence,  there  the  obligor  ought  to 
do  it  in  convenient  time.  Here  the  plaintiff's  presence  was  not 
necessary,  and  the  stock  might  have  been  re-transferred  into  his 
name  in  his  absence :  Then  as  an  interval  of  nearly  four  years 
elapsed  between  the  transfer  of  the  stock  to  the  bankrupt  and  the 
bankruptcy,  the  Court  may  now  say  that  that  convenient 
time  is  passed ;  and  the  day  when  Mrs.  Tyler  l>ecame  a  bank- 
rupt may  be  considered  as  the  day  when  the  stock  ought  to  have 
been  replaced,  and  consequently  the  price  of  the  stock  on  that  day 
may  be  deemed  the  measure  of  the  plaintiff's  debt.  But,  secondly, 
if  (his  cannot  be  considered  as  money  had  and  received  by  the 
bankrupt  to  the  use  of  the  plaintiff,  and  the  party  is  driven  to  ' 
his  action  to  recover  damages  for  the  breach  of  the  agreement, 
still  those  damages  are  certain  in  their  nature ;  and  those  cases, 
in  which  it  has  been  held  that  the  debt  could  not  be  proved  un- 
der the  commission  because  the  debt  rested  in  damages  merely, 
are  those  where  the  damages  were  totally  uncertain.  But  in  this 
case  the  damages  are  as  capable  of  being  precisely  ascertained  as 
in  any  possible  case ;  and  therefore  nothing  short  of  the  general 
proposition,  that  nothing  which  sounds  in  damages  can  be 
proved  under  a  commission  of  bankrupt,  can  exclude  the  plain- 
tiff. What  was  advanced  under  the  first  head  of  argument  is 
equally  applicable  here.    The  objections  to  the  proof  of  claims 

(a)  6  Rep,  SO.  b, 

under 
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I790«        tinder  bankrupt  commissions  are  either  where  there  is  no  debf, 
— "        no  caiiseof  action,  or  where,  though  there  is  a  cause  of  actkm^ 
^«^a^"     it  b  impoatible  to  ascertain  at  the  commencement  of  the  action 
Vaavoir*      ^faat  will  be  recovered.     Where  the  demand  is  not  payable  till 
'  a  future  day,  and  the  debt  is  conthigent,  it  is  uncertain  whether 

or  not  any  debt  will  accrue,  and  of  course  the  party  cannot 
prove  his  debt  under  the  commission.  So  in  another  clasa  of 
cases,  where,  though  there  does  exist  a  right  of  action,  it  is 
uncertain  till  verdict  what  will  be  the  amount  of  the  damages,  as 
in  all  personal  injuries;  and  there  the  debt  cannot  be  proved  under 
the  commission.  But  there  are  other  cases  in  which,  though  da* 
mages  are  recoverabief^the  party  knows  before  he  brings  his  action 
what  will  be  the  measure  of  the  verdict.  Such  is  the  case  of  an 
action  for  not  performing  a  stock  contract ;  there  the  price  of 
the  stock  is  the  standard  Of  the  damages,  though  those  damages 
are  not  ascertained  in  the  pleadings.  It  has  never  been  precisely 
determined  that  damages  cannot  be  proved  under  a  commission, 
but  it  may  be  fairly  inferred  from  several  authorities  that,  they 
auiy,  if  they  be  certain.  In  Johnson  v.  Spiller  (a),  where  the 
defendant  pleaded  bankruptcy  to  an  action  for  money  had  and 
received,  it  appeared  that  the  defendant  indorsed  a  promissory 
note  of  the  plaintiiF,  at  his  request,  as  a  security  for  which  the 
plaintiff  deposited  in  the  defendant's  haqds  three  ordnance  de- 
bentures, who  pledged  them,  and  then  the  note  becoming  due 
the  plaintiff  paid  it,  and  afterwards  the  defendant  became  bank- 
rupt, and  the  plaintiff  redeemed  the  debentures  and  brought 
this  action ;  it  was  held  that  the  bankruptcy  was  a  bar  to  the 
action  :  and  Buller  J.  said  "  It  is  not  to  be  taken  for  granted 
''  that  a  demand  in  trover  cannot  be  proved  under  a  commission 
'^  of  bankrupt ;  where  the  demand  can  be  liquidated  it  may.  It  is 
*'  only  personal  damage,  as  for  an  assault,  i$fc.  that  cannot  be  proved, 
*^  But  here  the  plaintiff  might  have  had  a  special  action  of  asmmp- 
*'  sit,  as  soon  as  the  debenture  was  pledged.  As  to  the  uncertainty 
**  of  the  demand  in  such  an  action,  would  it  have  been  more  uncer- 
tain than  the  demand  in  a  common  action  of  assumpsit  on  a  quan^ 
turn  meruit  for  goods  sold  ?''  Now  stock  is  at  least  as  capable  of  a 
certain  estimation  as  a  debenture.  Again  in  Goodtitle  v.  North  (6), 
bankruptcy  was  held  no  plea  to  trespass  for  mesne  profits;  but  that 
went  on  the  form  of  the  action.  Lord  Mansfield  said — **  The 
*'form  of  the  action  is  decisive.  The  plaintiff  goes  for  the  whole 
'<  damages  occasioned  by  the  iortf  and  when  damages  are  uncer* 

(a)  D9uel.  2  ed.  167.  n.  (b)  DougL  562. 

"  tain, 
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'*  tain^  tbey  cannot  be  proved  ander  a  commission  of  bankrupt."        1790.   * 
The  distinction  taken  both  on  the  bench  and  at  the  bar  was  " 

between  cases  of  certain  and  uncertain  damages  ;  and  the  plain-  a^^aliije 
tiff's  counsel  admitted  that  bankruptcy  miglit  be  pleaded  to  aA  Vbrnon. 
action  for  use  and  occupation.  There  are  many  cases  in  which 
it  has  been  holden  that  the  plaintiff  may  waye  the  tort^  and 
bring  assumpsit,  A  fortiori  then  in  this  case  the  plaintiff  may 
wave  the  action  for  the  non- performance  of  the  contract,  and 
bring  his  action  for  money  had  and  received  to  the  amount  of 
the  sum  for  which  the  stock  originally  sold.  It  it  be  objected 
to  this  that  the  plaintiff  has  received  the  dividends  in  the  mean 
time,  and  therefore  that  it  would  be  usurious,  it  may  be  answer- 
ed that  that  i»  not  the  question  now  to  be  discussed;  and  if  the 
plaintiff  has  been  guilty  of  usury,  he  is  liable  to  an  action  on  the 
statute  for  it:  but  it  does  not  avoid  thb  contract,  which  was 
not  usurious  in  it's  inception.  •  If  it  be  clear  that  a  right  of 
action  accrued  to  the  plaintiff  before  the  bankruptcy,  and  the 
damages  were  in  their  nature  capable  of  bemg  reduced  to  a  cer- 
tainty, that  is  sufficient  to  entitle  the  plaintiff  to  the  judgment 
of  the  Court ;  and  the  very.  act.  of  bankruptcy,  which  made  it 
absolutely  impossible  in  the  banlhipt  to  perform  this  contract, 
rendered  it  a  debt  payable  immediately.  Francis  v.  Rucker, 
cited  in  2  Bro.  Ch,  Ca.  598. 

Mauley,  contrd.  Before  the  plaintiff  can  be  permitted  to  come 
in  under  the  commission,  he  must  shew  that  a  certain  debt  ex* 
isted,  due  from  the  bankrupt  to  him  before  the  bankruptcy. 
But  the  contract,  under  which  the  plaintiff  claims  to  prove  his 
debt,  is  not  an  agreement  to  repay  a  certain  sum  of  money, 
but  to  re-place  stock,  and  that  tpo  at  an  indefinite  time.  For  a 
breach  of  this  contract  indebitatus  assumsit  will  not  lie ;  but  the 
plaintiff  must  have  recourse  to  his  action  for  the  non-perform- 
ance of  the  contract,  in  which  he  will  be  entitled  to  recover 
damages.  But  the  quantum  of  those  damages  is  uncertain  till  the 
jury  have  ascertained  it  by  their  verdict ;  and  therefore  the  plaintiff 
cannot  prove  this  under  the  commission  as  an  existing  debt.  In 
Nightingale  and  others,  assignees  of  Mettivier  v.  Devisme  (a), 
the  Court  held  that  stock  was  not  money,  and  that  indebitatus 
assumpsit  would  not  lie  for  it.  That  indeed  was  in  the  instance 
of  the  East  India  stock,  but  the  principal  equally  extends  (o 
government  stocks.  This  does  not  differ  from  a  contract  for  the 
delivery  of  goods,  or  for  the  building  of  an  house,  the  damages 

(a)  5  Bwrr.  259«. 

for 
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1789-        for  a  breach  of  which  can  only  be  estimated  byajury«    Tlhe 

case  of  GoodtUk  v.  North,  instead  of  affording  any  argument  in 

^^^1^ '      favour  of  the  plaintiff,  seems  to  shew  that  this  cannot  be  proved 
Vebmon.       as  a  debt  under  the  commission.     It  is  true  that  that  was  an 
action  of  trespass  in  form,  but  tn  substance  it  was  an  action  for 
rent ;  the  amount  of  which  was  as  capable  of  being  ascertained 
as  the  amount  of  stock  is :  but  the  Court  held  that  the  plaintiff 
could  not  recover,  because  the  damages  were  uncertain.   Where* 
ever  a  party  may  prove  bis  debt  under  the  commission,  and  be 
does  not,  the  debt  is  barred  by  the  certificate ;  the  terms  are 
commensurate.     Now  bankruptcy  does  not  discharge  the  bank- 
rupt from  covenants  for  rent,  unless  the  rent  be  due  at  the  time 
of  the   bankruptcy;    and  the  damages  to  be  recovered  for  a 
breach  of  such  a  covenant  are  not  less  certain  than  the  damages 
for  not  performing  this  contract.      {Per  Lord  Kenyon — Under 
a  covenant  it  is  uncertain  whether  or  not  any  rent  will  become 
due;  entry  and  eviction  will  excuse  the  tenant.)     This  case 
differs  materially  from  that  of  Dutch  v.  Warren :  There  a  sum 
of  money  was  actually  paid  as  the  price  of  the  stock,  for  which 
the  defendant  was  on  a  given  day  to  re-place  the  stock ;  and 
there  indebitatus  assumpsit  would  have  lain  for  the  price  of  the 
stock  on  that  day.     But  here  no  period  was  fixed  as  the  time 
when  the  stock  was  to  be  replaced ;  and  no  day  ascertained  on 
which  the  price  of  the  stock. is  to  be  considered  as  the  certain 
measure  of  damages.    The  stocks  are  subject  to  perpetual  fluc- 
tuation, and  a  jury  alone  can  ascertain  tlie  damage  which  the 
plaintiff  has  sustained  by  reason  of  the  bankrupt's  not  perform* 
ing  her  contract.    And  if  the  price  of  the  stock  on  the  day 
when  it  was  sold  by  the  bankrupt  under  the  letter  of  attorney  be 
taken  as  the  amount  of  the  debt,  then  the  contract  is  wholly 
▼Old  on  the  ground  of  usury ;  for  it  appears  that  the  plaintiff  has 
received  the  dividends  which  have  become  due,  and  which  ex- 
ceed the  rate  of  legal  interest.    But  the  plaintiff  cannot  consider 
that  as  the  quantum  of  his  debt,  because  here  is  a  specific  con- 
tract in  writing  between  the  parties,  to  which  the  plaintiff  must 
have  recourse,  if  he  wish  to  obtain  redress  for  a  breach  of  it. 
Tlie  plaintiff  therefore  cannot  abandon  bis  remedy  on  the  written 
contract  and  bring  indebitatus  assumpsit,  any  more  than  the  obligee 
of  a  bond  can  wave  his  remedy  on  the  bond,  and  sue  for  money 
had  and  received.  With  respect  to  the  case  o(  Johnson  v.  Spillerp 
the  money  which  the  plaintiff  paid  to  redeem  the  debenture 
was  so  much  money  paid  to  the  use  of  the  defendant,  for  which 

a  general 
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tt  general  indebitatus  asmmpsit  would  lic>  and  which  conse*        1790. 
quently  ihe  plainijiF  was  entitled  to  prove  under  the  commission.  ^  ^ 

Grants  in  reply.  In  the  case  of  Dutch  v.  Warren  the  Court  tigatiut 
held  that  the  plaintiff  was  not  entitled  to  have  his  m<mey  again,  Vbrnov. 
but  damages  arising  from  the  defendant's  not  transferring  the 
stock  at  the  time,  and  which  Vrere  ascertained  by  the  price  of  the 
stock  on  that  day.  So  here,  though  this  is  a  contract  for  the 
performance  of  a  specific  act,  yet  for  the  not  doing  it  a  specific 
duty  attached;  and  the  price  of  the  stock  on  the  day  of 
the  bankruptcy  is  the  criterion  by  which  the  plaintiff's  da«' 
mage  is  to  be  ascertained.  The  defendant's  argument,  as  to  the 
uncertainty  of  the  time  when  the  price  of  tlie  stock  is  to  be  con- 
sidered  as  to  the  amount  of  the  debt,  goes  to  shew  that  no  time 
whatever  could  be  fiied,  and  consequently  that  the  plaintiff 
never  could  recover :  but  it  was  the  bankrupt's  own  feult  to 
keep  the  money  so  long ;  she  ought  to  have  replaced  the  stock 
before  her  bankruptcy ;  and  therefore  neither  she,  or  her 
assignees,  ought  to  be  permitted  to  object  to  the  difficulty  arising 
from  the  length  of  time  of  keeping  the  stock.  In  Goodiitle  v. 
Norths  the  quantum  of  damages  was  necessarily  uncertain; 
the  rent  was  not  stated  on  the  record,  and  if  it  had  been,  the 
jury  would  not  have  been  bound  by  it,  as  the  damages  in  such 
a  case  depend  on  a  variety  of  other  circumstances.  Neither 
can  the  case  of  a  covenant  for  not  paying  rent  govern  thia 
for  that  is  a  renewing  covenant,  where  the  obligation  attaches 
at  different  times,  and  is  governed  by  many  events.  The  case 
which  has  been  mentioned  of  an  action  for  not  delivering  goods 
according  to  an  agreement  is  very  distinguishable  from  the  pre- 
sent :  for  if  tiie  buyer  has  paid  for  them,  he  may  maintain  debt 
to  recover  back  what  he  has  so  paid,  and  consequently  if  he  will 
be  satisfied  with  the  mere  value  of  the  goods  the  debt  is  capable 
of  being  easily  ascertained.  It  does  not  follow  that,  because  the 
guantum  of  the  debt  is  uncertain,  there  is  no  debt  at  all :  a  debt 
may  arise,  though  the  quantum  of  it  be  uncertain,  as  in  the  castf 
of  interest,  and  yet  that  is  capable  of  being  reduced  to  a  cer<* 
tainty. 

Lord  Kenton,  Ch.  J. — ^This  is  a  question  of  some  novelty, 
and  of  considerable  difficulty ;  and  though  I  do  not  say  but 
that  some  doubt  may  be  formed  on  it,  I  am  of  opinion  with 
the  plaintiff.  This  is  an  issue  directed  out  of  the  Court  of 
Chancery,  to  try  whether  the  bankrupt  was  indebted  to  the 
plaintiff  in  any  and  what  sum  of  money,  in  respect  of  some 

Vol.  Ill*  N  n  stock 
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1790.         stock  Nvhich  ihe  plaintiflF  gave  her  a  power   of  altomey  to  sell 
-  out  of  the  funds.     The'produce  of  that  stock  increased  the  pro- 

¥Jttkr80\  *  • 

uf:mHsi  perty  of  the  bankrupt.  And  (he  question  is,  whether  or  not  this 
VtuNo.v.  created  a  debt  to  the  plaintiff  so  as  to  be  capable  of  being 
proved  under  tlie  commission.  Now  where  it  is  perfectly  contin* 
gent  whether  or  not  a  debt  will  become  due^  or  where  the  de- 
mand arises  on  account  of  some  tortious  act,  in  neither  of  those 
cases  can  the  debt  be  proved.  But  the  rule  with  regard  to  de- 
mands payable  at  allevents,  on  a  future  day,  though  the  amount 
of  them  is  uncertain,  falls  under  a  different  consideration.  Where 
*  a  father  covenants  that  he  will  make  a  provision  for  his  wife 

and  children,  and  becomes  a  bankrupt,  that  cannot  be  proved 
as  a  debt  under  the  commission,  though  the  amoaut  of  it  be 

,  specified,  vjiless  he  has  stipulated  to  do  it  within  a  reasonable 

time,  and  given  a  bond  for  the  performance  of  it  which  is  for* 
feited  at  law:  For  tlien,  uncertain  as  the  sum  is,  the  Court  of 
Chancery  proceeding  on  the  rules  of  law  will  order  a  part  of  the 
effects  tq*  be  set  apart  to  secure  it;  therefore  the  mere  uncer'^ 
taint  If  of  tlie  sum,  provided  there  be  a  legal  remedy  before  the 
bankruptcy  happens,  will  not  deprive  the  creditor  of  relief  un- 
der the  commission.    The  case  of  Dutch  v.  Warren,  though 
different  in  one  respect  from  the  present,  gees  a  great  way  to 
support  the  plain tiff^s  argument.     It  differs  indeed  in  this  re- 
spect that  in  that  case  a  specific  day  was  mentioned  on  which  the 
stock  was  to  be  transferred ;  but  that  case  answers  the  argument 
urged  on  the  ground   of  uncertainty,  for  the  aniount  of  the 
damages  in  tliat  case  was  not  more  certain  than  in  the  present ; 
they   both  depend  on   the  same  denomination  of  property.     I 
cannot  forbear  alluding  to,  and  laying  considerable  stress  on,  the 
statute  7  Geo.  1.  c.  31.  though  it  does  not  meet  this  very  case. 
That  act,  after  reciting  that  doubts  had  arisen  whether  bills, 
bonds,  S^c.   payable  at  a  future  day  could  be  proved  under  the 
commission,  enacted  and  declared  Xhht  they  might  Now  it  is  to 
be  observed  that  the  word  *^  declare''  is  always  inserted  in  acts  of 
parliament  with  great  caution,  and  it  does  not  occur  in  any  other 
of  tlie  bankrupt  laws.  This  therefore  was  declaratory  of  the  com- 
mon law;  and  the  common  law  would  probably  have  been  held  to 
apply  to  this  case  as  well  as  to  those  mentioned  in  the  statute,  if 
it  had  been  clear  what  the  common  law  was.  For  here  (not  money 
in  deed,  but)  money's  worth  was  lent  by  the  plaintiff  to  the  bank- 
rupt,  to  be  recovered  on  the  ground  of  the  contract,  and  not  in 
a  tortious  action.     The  plaintiff  had  a  cause  of  action  which  be 
might  have  enforced  when  he  chose,  and  not  at  the  option  of  the 

bankrupt. 
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bankrupt.  1  am  therefore  of  opinion  that  in  this  case  the 
plaintiff  has  a  right  to  come  in  under  the  commission  for  a 
satisfaction:  and  the  only  remaining  question  is,  what  shall  be 
the  amount  of  that  satisfaction,  which  depends  on  the  time  when 
the  price  of  the  stock  is  to  be  taken.  Now  1  have  no  difficulty 
in  saying  that  it  ought  to  be  computed  on  the  day  of  the  bank* 
ruptcy,  which  was  the  last  possible  time ;  and  it  is  found  by  the 
case  that  the  value  of  the  stock  on  that  day  was  57501.  There- 
fore it  seems  to  me,  without  making  any  innovation  on  any  of 
the  principles  of  law,  that  the  plaintiff  is  entitled  to  prove  that 
sum  under  the  commission ;  and  there  appears  to  be  no  ground 
for  deciding  this  to  be  usurious,  as  was  argued,  'the  whole  being 
a  bona  fide  contract  for  the  loan  of  stock.  This  is  not  like  the 
case  put  at  the  bar,  of  an  action  for  not  performing  a  contract 
for  (he  delivery  of  goods ;  for  that  sounds  merely  in  damages^  and 
there  is  nothing  to  guide  the  judgment  of  the  Court :  but  here 
the  price  of  the  stock  is  the  criterion,  and  it  is  capable  of  being 
reduced  to  a  certainty. 

AsHHVRST,  J. — Althougli  the  inclination  of  my  mind  would 
induce  me  to  say  that  debts,  which  ought  in  justice  to  be 
proved  under  a  commission  of  bankrupt,  might  be  so  proved, 
yet  I  have  great  doubt  on  admitting  the  present.  I  have 
always  understood  it  to  be  a  general  rule  that  nothing  is  prove- 
able  under  a  commission  that  cannot  be  recovered  in  the  form  of 
an  indebitatus  assumpsit ;  and  that  wherever  it  is  necessary  to  have 
recourse  to  a  special  action  on  the  case,  or  trespass,  to  recover 
damages^  the  party  cannot  come  in  under  the  conunission.  As 
to  the  action  for  mesne  profits,  though  inform  it  is  an  action  of 
trespass,  yet  in  effect  it  is  to  recover  the  rent,  which  is  at  least 
as  certain  in  its  nature  as  the  stock  in  this  case.  It  is  true  there 
may  be  some  cases  where  the  jury  are  not  bound  by  the  amount 
of  the  rent  but  may  give  extra  damages.  But  why  may 
not  the  plaintiff  in  that  case  wave  the  extraordinary  damages, 
if  he  please,  and  rest  content  with  the  rent  alone?  and  yet 
in  such  a  case  he  cannot  come  in  under  the  commission.  The 
form  of  the  action  then,  in  which  this  demand  was  to  be  reco- 
vered, seems  material  in  this  case  as  well  as  in  that.  I  cannot 
therefore  at  present  bring  myself  to  think  that  the  plaintiff 
ought  to  be  permitted  to  prove  his  demand  under  the  com- 
mission. 

BuLLER,  J. — I  cannot  by  any  means  agree  that  the  form  of 
the  action  can  decide  this  question  which  arises  on  the  bank« 
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1790.        rupt  laws.    The  form  of  the  action  very  properly  decided  the 
case  of  Goodlille  v.  North ;  but  that  has  no  application  to  the 

Utter  low 

i^otiui  question  in  this  stage  of  it.  There  the  action  was  brought  to 
Vernon.  recover  damages,  and  tliere  were  no  means  by  which  the  Court 
could  ascertain  the  amount  of  them;  they  were  uncertain  in 
their  nature,  depending  on  a  variety  of  circumstances  to  be  sub- 
mitted to  the  consideration  of  a  jury,  who  alone  could  ascertain 
them.  And  therefore  there  is  great  weight  in  what  Lord  Af aits- 
Jield  said ;  for  he  thought  that  the  only  difficulty  arose  from  the 
nature  of  the  action  which  the  plaintiff  had  brought,  which 
WMis  for  damages.  But  the  rule  is  this;  if  the  creditor  wish 
to  prove  a  debt  under  a  commission  of  bankrupt,  it  is  necessary 
that  he  should  be  able  to  ascertain  the  amount  of  it  without  the 
intervention  of  a  jury ;  and  if  it  be  so  certain  that  he  can  swear 
to  it,  he  is  entitled  to  prove  it  under  the  commission.  In  some 
cases  the  form  of  the  action  is  material,  in  others  not.  If  mo- 
ney be  levied  by  the  sale  of  goods  udder  an  execution,  and  the 
execution  be  afterwards  set  aside,  there  if  the  party,  whose 
goods  have  been  seized,  insist  on  contingent  damages  for  keep- 
ing him  out  of  his  goods  and  selling  them,  it  cannot  be 
proved  as  a  debt  under  the  commission :  but  if  he  demand  only 
the  value  of  the  goods,  he  may  come  in  under  the  commission, 
because  the  debt  is  capable  of  being  ascertained,  and  he  may 
swear  to  the  amount  of  it.  So,  the  case  put  at  the  bar,  of 
an  action  for  not  delivering  goods  according  to  an  agreement, 
admits  of  the  same  distinction ;  if  the  party  has  actually  paid 
for  the  goods,  there  he  ma^  recover  the  precise  value  in  case  of 
non-delivery,  and  consequently  may  prove  it  as  a  debt  under 
the  commission  :  but  if  he  will  not  be  content  with  recovering 
the  precise  value  of  them,  but  goes  for  contingent  damages,  aris* 
ing  from  the  fluctuation  of  the  market  he  cannot  come  in  under 
the  commission^  because  those  damages  are  uncertain.  There  is 
also  another  case,  which  shews  that  the  form  of  the  action  is  not 
the  criterion.  t:uppose  money  has  been  lent  on  interest,  and  the 
'  principal  has  been  paid,  and  the  only  point  in  dispute  be  on  the 

interest,  indebitatus  assumpsit  will  not  lie  for  it  eo  nomine  as 
interest,  but  the  party  must  have  recourse  to  a  special  action  on 
the  case  to  recover  it ;  and  yet,  as  the  amount  of  the  interest  is 
a  matter  of  computation,  he  may  prove  it  as  a  debt  under  the 
commission.  Besides  which  I  am  also  of  opinion  that  this  case 
falls  within  the  principle  and  good  sense  of  the  statute  7  Geo,  1. 
c.  31.  though  not  within  the  very  words  of  it.     The  object  of 

that 
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that  act  was  that  all  demands  that  existed  prior  to  the  time  of        1790. 

the  bankruptcy,  thougli  not  payable  till  a  future  day»  might  be        

proved  under  a  commission  of  bankrupt,  provided  they  were  capa-       a^fomst 
ble  of  being  ascertained.  Vehnoit. 

Grose,  J. — 1  have  had  considerable  difficulty  in  forming  my 
opinion  on  this  case,  because  it  is  perfectly  new :  but  on  con- 
sidering the  justice  of  this  case,  and  the  principles  of  former 
decisions,   my  doubts  are  removed.      Where  a  demand  rests 
merely  in  damages,  and  is  not  capable  of  a  clear  certain  liquid- 
ation, it  cannot  be  proved  under  a  commission  of  bankrupt :  but 
1  consider  this  as  a  contract  to  do  a  specific  act,  which  the  bank-    * 
rupt  is  rendered  utterly  incapable  of  performing  by  the  bank« 
ruptcy ;  and  his  incapacity  to  perform  i(  is  attended  with  a  certain 
damage  to  '.he  plaintiff.    The  value  of  the  stock  is  mixed  in  the 
general  mass  of  the  bankrupt's  ptoperty,  of  which  the  assignees 
and  the  other  creditors  are  possessed ;  and  there  is  no  reason  why 
in  substantial  justice  the  plaintiff  should  not  have  the  same  ad- 
vantage which  the  rest  of  the  creditors  have,  especially  as  the 
amount  of  his  demand  is  capable  of  being  ascertained.  •  Several 
cases  have  been  mentioned,  the  principles  of  which  fully  war- 
rant us  in  deciding  in  favour  of  the  plaintiff.     I  perfectly  con- 
cur wilh  my  Lord  Chief  Justice  in  the  observations  which  he 
has  made  on  the  case  of  Dutch  and  Warren^  and  in  those  made 
by  my  brother  Buller  on  that  of  Goodtitle  v.  North*     Much 
has  been  said  respecting  the  form  of  the  action :  but  I  do  not  by 
any  means  think  it  collusive ;  it  may  illustrate,  but  cannot  de* 
cide,  the  question.     On  the  whole  I  am  of  opinion  tliat  this 
being  a  case  of  clear  liquidated  damages  for  the  not  performing 
a  specific  act,  which  the  bankruptcy  has  rendered  impossible  tp 
be  done,  the  plaintiff  may  come  in  under  the  commission,  and 
the  time  of  the  bankruptcy  is  the  time  whsn  the  amount  of  is  to 
be  ascertained  by  the  price  of  the  stock  on  that  day. 

Lord  Ken  YON  also  mentioned  this  instance ;  where  a  person  is 
guilty  of  a  tort,  as  by  cutting  down  trees,  and  then  dies,  no 
action  lies  against  his  representatives  for  damages  arising  out  of 
the  tortious  act,  but  the  value  of  the  timber  may  be  recovered 
out  of  his  assets. 

TJie  Court  ordered  the  verdict  to  be  entered  for  the  plaintiff 
for  5750/.  the  price  of  stock  on  the  day  of  the  bankruptcy  (a). 

(o)  But  thU  case  wu  afterwards  reconsidered,  and  a  different  judgment 
ipven.    Fid.  post*  4  vol.  570.    See  also  Parker  t.  ^§rtw,  pott^  6  TOl*  695» 
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Saturday, 

Feb,  litli. 
The  pauper 
bein^  duly 
rated,  and 
having  ab- 
sconded, hia 
landlord 
desired  the 
collectors  to 
levy  a  distress 
on  bb  goods, 
lest  he  {the 
la'iillord; 
should  lose  the 
money;  m 

consequence  of 
which  they 
went  to  the 
house,  where 
the  pauper's 
daughter  said 
a  fnend  uf  her 
father  would 
aH»i!»t  them ; 
thev  imuje* 
diat(*ly  went 
to  this  friend, 
who  '^ave  a 
guinea  to  the 
coUecturs,  who 
thereout  re- 
ceived the  tax ; 
this  was  held 
payraeut  of  the 
rate  by  the 
pauper. 


The  King  a^aiW^  The  Inhabitants  of  Bridgewater. 

TWO  jastices  removed  by  an  order  the  children  of  JTiomas 
Bastard  (who  had  absconded  and  left  his  family)  from 
Saint  John  the  Baptist  in  Cardiff  io  Bridgewater;  which  order 
the  Sessions  coxi^rmed  on  appeal,  subject  to  the  opinion  of  this 
Court  on  the  following  case. — Thomas  Bastard  (tlie  father)  in* 
habited  for  some  time  in  a  house  in  St.  John\  which  be 
rented  of  William  Lewis;  while  he  so  occupied  the  same  an  as- 
sessment was  made  in  Saint  John* s  for  the  land  tax,  intitled  ^  a 
''  rate  on  the  several  iuhabitauts,  owners,  and  occupiers  of 
*'  houses,  lands,  At.  in  the  parish  f  and  in  this  form  ; 


Landlords. 

Tenants. 

Premises. 

Sum  Assessed. 

J.  miliams, 
and  Otiicrs. 

Thomas  Bastard, 

House. 

£0    6    9. 

Thomas  Bastard  having  absconded  and  left  his  house  and  child- 
ren, JVilliam  Lewis  the  landlord,  on  the  12th  of  May  \7^9y 
desired  Uie  collectors  of  the  land-tax  to  go  with  him  to  Bastard's 
house  in  order  to  make  a  distress  on  his  goods  for  the  65.  9^. 
otherwise  he  should  lose  the  money :  and  Lettfs  accompanied  them 
to  Bastard^a  house,  where  they  saw  one  of  BastarcTa  daughters, 
about  I'i  or  13  years  of  age,  of  whom  they  inquired  for  Bastard's 
goods;  she,  pleading  poverty,  said  she  had  a  friend  who  would 
pay  the  money ;  and  accordingly  she  went  with  the  collectors 
and  the  landlord  to  one  Mrs.  Owen,  who  gave  a  guinea  to  the 
collectors,  who  received  thereout  the  land-tax;  and  both  the  col- 
lectors signed  a  receipt  for  the  tax,  but  the  receipt  was  not  pro« 
duced  to  the  Sessions. 

Bearcrojt  and  Lane,  in  support  of  the  order  of  Sessions,  ad- 
mitted that  the  father  of  the  paupers  bad  been  duly  rated  (a\ 
but  contended  that  he  had  not  paid  the  rate.  The  money  was 
raised  at  tht  express  request  of  the  landlord,  and  for  his  sake,  lest 
(as  he  himself  expressed)  he  should  lose  it.  The  payment  bj 
Mrs.  Owen  cannot  be  considered  as  the  act  of  Bastard;  she  paid 
it  without  any  authority  or  even  request  from  him,  and  could 
not  therefore  maintain  assumpsit  against  him  for  money  paid  to 
liis  use.    But 


(a)  Ftd  oale  505, 6. 
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ITie  Court  were  clearly   of  opinion  thai  it  was  money  raised  1790. 

for  his  use,  for  which  an  action  might  be  maintained  against  • 

him.     The  money  was  advanced  by  a  friend  in  order  to  protect  azinmi  ' 

him  from  a  distress,  under  which  his  goods  would  otherwise  im-  The  Itihalii- 

mediately  have  been  taken.                            "^^  Bkidgk- 

Both  orders  quashed*  water. 


Jackson  against  Duchaire.  Feb.ewi. 

THE  defendant  succeeded  the  plainliflf    in  a  liouf^e  which  It*^.  agree  to 
the  latter  bad  before  occu pied >  and  it  was  agreed  that,  if  the  taiosumfor 

defendant  could  get  the  money,  the  goods  on  the  premises  should  goadi  iu  ad- 

.  vaocement  of 

remain  there,  and  be  taken  by  her  at  a  valuation ;  as  she  could  c,  any  secret 

not  however  raise  the  money  herself^  she  applied  to  one  Welch^  agreemeutbe- 
a  friendy  who  accordingly  treated  with  the  plaintiff  respecting  C.  that  tiie  lat- 
the  price^  and  finally  agreed  to  purchase  them  for  the  defend-  |5r^»a**pay,a 
ant  for  70/.^    and    took  a    bill  of  sale  of   them    to    himself  void,a8atraiicl 
wherein  that  was  expressed  to  be  the  consideration.     It  appear-  tlicMl  of  wl?* 
ed  however  that  there  was  a  private  agreement  between  the  is  made  to  a,-. 
plaintiff  and  defendant  unknown  to  Welch,  that  the  defendant  rec1)fcr*^suc"h^ 
should  pay  the  further  sum  of  30/.  over  and  above  the  70/.  to  further  sum 
be  paid  by  Welch;  and  had  in  pursuance  thereof  given  to  the    ^^ 
plaintiff  two  promissory  notes  of  15/.  each^  on  one  of  which  2  Camp!  6U7.] 
this  action  was  brought,  and  the  plaintiff  called  witnesses  to 
prove  that  the  goods  were  worth  more  than  70/.  independently 
of  the  convenience  to  the  defendant  of  purchasing  them  on  the 
spot.     But  Lord  KenyoUj  before  whom  the  action  was  tried  at 
the  Sittings  after  last  term,   was  clearly  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  upon  the  ground  that  the 
private  agreement  between  these  parties  was  a  fraud  (a)  upon 
Welch,  who  had  paid  this  money  iu  advancement  of  the  defend- 
ant in  confidence  that  the  sum  paid  by  him  was  the  whole  con- 
sideration :  the  jury  however  found  a  verdict  for  the  plaintiff; 
and  a  rule  for  setting  aside  the  verdict  having  been  obtained  on 
a  former  day, 

Rooke,  Serjt.  and  Manyat,  now  shewed  cause  ;  insisting  that 
there  was  fair  evidence  that  the  goods  under  the  circumstances 
stated  were  at  any  rate  worth  more  than  sufficient  to  cover  the 
value  of  this  note  on  which  the  present  action  was  brought ;  and 
therefore  as  far  as  consideration  went,  it  was  not  wantmg  to 

(a)  Vid,  Roberts  v.  Robtris^  S  P.  ffnu,  66  to  76 ;  and  the  cases  referred  to  in 
N.  1.  p.  75. 
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1790.        support  the  action.    The  only  ground  of  objection  then  which 

remained  to  be  answered  was,  that  Welch  was  not  privy  to  the 

ngairut        agreement  for  paying  the  further  sum  ef  50/. :  but  that  could 
Dlcuaire.     only  have  been  necessary  in  case  it  had  appeared  that  tlie  de-r 
fendant  stood  in  ihe  relation  of  pupil,  ur  ward,  or  child  to 
Welch ;  but  no  such  evidence  was  given  ;  on  the  contrary  it  ap- 
peared that  she  was  near  30  years  old,  and  fully  capable  of  ex- 
ercising her  own  discretion  upon  the  subject.    Supposing  Welch 
to  have  acted  as  a  trustee  for  the  defendant,  it  does  not  follow, 
nor  has  it  ever  been  held,  that  the  agreenaent  of  (he  cestuy  que 
trust  is  void  without  the  privity  and  concurrence  of  the  trustee. 
This  was  assimilated  at  the  trial  to  a  case  where  one  man  agrees 
to  advance  a  certain  sum  in  consideration  of  his  friend's  beiog^ 
released  out  of  custody  for  a  debt,  where  the  creditor  afterwards 
sues  his  debtor  upon  a  private  agreement  between  them;,  unknown 
to  such  third  person,  (o  pay  the  residue  of  the  demand.  But  that 
has  been  held  to  be  a  void  agreement  on  the  ground  that  if  the 
original  debtor  is  still  to  remain  liable  for  the  residue  of  the  debt, 
tfiere  would  be  no  consideration  whatever  for  the  sum  paid  by 
the  third  party  for  discharging  ijim«     Whereas  here  there  was 
an  ample  contiideration  for  the  sum  advanced  by  Welch,  he  having 
taken  the  bill  of  sale  in  his  own  name,  and  thereby  enabled 
himself  to  keep  the  goods.     This  circumstance  too  distinguishes 
this  case  from  that  of  Cockshott  v.  Bennett  (a),  which  was  an 
agreement  amongst  all  the  creditors  of  an  insolvent  person  to 
compromise  their  respective  debts  with  hinfi ;  where  the  Court 
held  that  a  private  agreement  between  one  of  those  creditors  and 
the  insolvent  to  be  paid  his  whole  demand  was  a  fraud  upon  the 
others ;  because  the  very  ground  and  consideration  to  each  of 
thenf  for  relinquishing  part  of  his  demand  was  that  all  the  res( 
should  do  the  same. 
Erskine,  in  support  of  the  rule  was  stopped  by  the  Court. 
Lord  Ken  YON,  Ch.  J. — continued  of  the  same  opinion. 
AsHUURST,  J. — 1  perfectly  concur  in  the  opinion  given  by  my 
Lord  at  the  trial.     It  is  clear  both  on  the  principles  of  law  and 
equity  that  when  any  friend  advances  money  to  relieve  another 
person  from  the  pressure  of  his  necessities,  and  the  parties  in- 
•   terested  enter  into  a  private  agreement  over  and  beyond  that  with 
which  the  friend  is  acqua'mted,  such  agreement  is  void  in  law,^ 
as  being  a  fraud  on  such  friend.    This  case  is  similar  in  it's 
principle  to  one,  which  was  determined  in  this  Court  not  Ion|^ 

(a)  Ante  t  toL  763. 


IN  THE  Thirtieth  Year  of  GEORGE  III.  353 

vgo  (a).   Here  it  is  to  be  observed  that  fVekh^  who  was  desirous        1790* 

of  benefiting  his  friend^  agreed  to  advance  70/.  which  he  uq-        ^"^^ 

derstood  to  be  the  full  purchase  money ;  for  such  was  the  repre-        o^inst 

•entatioo  made  to  him^  aod  70/.  is  expressed  in  the  bill  of  sale  to    Buchaiab 

be  the  coQsideratioo.     But  now  it  turns  out  that  the  defendant 

was  to  give  two  promissory  notes  for  a  further  sum,  under  a  pri* 

vate  agreement  between  her  and  the  plaintiff,  to  which  Welch 

was  not  priv/y  and  which  if  he  had  known  he  would  not  probably 

have  advanced  his  money,    This  therefore  was  a  fraud  on  him  ; 

a^d  the  principles  of  analogous  cases  go  to  shew  that  this  private 

agreement  between  the  plaintiff  and  the  defendant  cannot  be 

enforced.     It  has  been  attempted  to  distinguish  this  casefrora 

them  by  saying  that  Welch  had  a  consideration  for  his  money  iQ 

the  goods :  but  that  does  not  vary  the  case  ;  for  he  did  not  wish 

to  make  a  bargain  for  himself,  but  acted  solely  for  his  friend. 

And  even  if  it  be  considered  that  Welch  has  purchased  goods 

for  himself  for  greater  value  than  70/.,  and  has  only  paid  70/. 

himself,  then  it  appears  that  the  defendant  had  no  consideration 

whatever  for  her  notes. 

BuLLER,  J. — Ah  the  jury  have  only  given  a  verdict  for  15/^ 
this  comes  within  the  rule  which  the  Courts  have  long  establish- 
ed, that  they  will  not  grant  a  new  trial,  unless  it  can  be  done 
without  compelling  the  party  applying  for  it  to  pay  the  costs. 
It  is  clear  that  in  this  case  there  was  no  mis-direction  at  the  trial ; 
but  that  is  not  the  only  case  in  which  the  Court  will  award  a 
new  trial  without  costs.  For  if  the  verdict  be  manifestly  against 
the  justice  of  the  case,  and  the  Judge's  direction,  it  is  fit  that  a 
new  trial  should  be  granted  without  costs :  and  this  verdict  is 
of  that  description.  Here  it  appears  that  the  plaintiff  has  been 
privy  to  a  gross  fraud  on  Welch  in  this  transaction  ;  and  then  the 
rule  applies,  ex  dolo  malo  nonoritor  actio.  The  plaintiff  wished 
to  get  100/.  (or  the  goods,  which  sum  the  defendant  could 
not  advance ;  but  the  scheme  was  that  the  goods  shonld  be  ap- 
parently sold  to  Welch  for  70/.,  and  that  the  defendant  should 
pay  the  rest  under  a  private  agreement  unknown  to  Welch:  now 
that  was  a  gross  fraud  on  him,  in  order  to  induce  him  to  ad- 
vance his  money  :  and  as  this  fraud  was  practised  by  the  plaintiff, 
he  cannot  recover. 

Grose,  J. — of  the  same  opinion. 

Rule  absolute,  without  costs  (i). 

(a)  Vid.  f  vol  76S. 

(6)  rid^Jaekson  v.  LMiaf/jMi<«4voL  1663&Firue  v.RaMfai0,pM<.6  vol.  146. 
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179a 
Mimdayf  Wright  against  Reed. 

Bank  notes  are    T^INGAY  obtained  a  rule  to  shew  cause  why  the  annuity 

S^'^TiS""  «*«««•»  >n  ^*>«  case  should  not  be  delivered  up  to  be  can- 

act,  17  Geo.  Si  celled  (a),  on  the  ground  that  the  true  consideration  was  not  ^t 

*  forth  b  the  memorial ,  part  of  the  consideration  was  in  maney^ 

and  the  rest  in  bank  notes  of  the  bank  of  Englarul,  whereas  the 

whole  consideration  was  described  as  money  in  the  memorial. 

ErskinenoYi  shewed  caute,  and  said  that  bank  notes  had  always 
been  considered  as  money ;  they  are  so  in  the  case  of  tenders. 

Lord  Kbnyon,  Ch,  J. — Bank  notes  are  considered  as  money 
to  many  purposes :  it  was  so  held  by  Lord  Mansfield  and  the 
Court  in  Miller  v.  Race  (6). 

AsHHUKSTy  J,— The  annuity  act  was  passed  for  the  purpose 
of  guarding  against  fictitious  considerations :  but  it  cannot  be 
contended  that  the  payment  in  this  case  is  within  the  mischief 
which  that  statute  intended  to  remedy.  Bank  notes  are  money 
to  all  intents,  and  in  this  instance  were  taken  as  such. 

BuLLER,  J. — ^This  Court  has  never  yet  determined  that  a 
tender  of  bank  notes  is  at  all  events  a  good  tender  :  but  if  they 
have  been  offered,  and  no  objection  has  been  made  on  that  ac- 
count, this  Court  has  considered  it  to  be  a  good  tender :  and 
▼ery  properly  so,  for  bank  notes  pass  in  the  world  as  cash.  In 
a  case  on  the  other  side  of  the  Hall,  the  Lord  Chancellor  once 
suggested  a  doubt  whether  these  kind  of  notes  were  money ;  but 
here  we  have  always  been  inclined  to  consider  them  as  such, 
though  the  question  has  never  yet  been  directly  determined. 

Per  Curiam,  Rule  discharged. 

(a)  Under  17  Geo,  S.  c.  26.  See  also  Cousins  v.  Thompson,  post,  6  vol.  5^5.  S.  P, 
(6)  1  BufT.  4b2. 


|f***2r  LovELL  against  Eastaff. 

Feb,  8th.  o 

Defendant  af-  nT^HIS  was  an  action  of  assumpsit  00  four  bills  of  exchange^ 
a^nsthim*  ^°  ^^^  ^^  ^'   which  at  the  sittings  after  last  Trinity 

obtained  a  nde  term,  before  Lord  Kenyon,  the  plaintiff  obtained  a  verdict.  In 
for  a  new  trial, 

which  after  argoment  en  a  subteqnent  day  was  discharged :  He  then  pleaded  a  plea  puis  dmrreui 
eomiimumee,  entitled  qf  the  term  zeneraUy  ;  and  the  Court  refused  to  order  a  special  memoran- 
dnm  of  the  day  when  it  was  filed  under  these  circumstances. 

If  a  pleajwis  dorreia  continuance  be  filed  and  verified  on  oath,  the  Court  cannot  set  it  aside 
fn  notion  3  but  are  bound  to  receive  it«    [5  Taunt.  333.J 

Michaelmas 
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Michaelmas  term  last,  a  rule  was  obtained  to  shew  cause  why        179CX. 

there  should  not  be  a  new  trial,  which  on  the  17lh  of  November 

was,  after  argument,  discharged.  On  the  19th  of  November  the  agaiM9< 
defendant  pleaded  the  bankruptcy  of  the  plaintiff  between  tlie  Sastaff. 
trial  and  the  day  in  bank,  as  a  plea  puis  darrein  continuance; 
but  though  it  was  filed  on  that  day  it  was  entitled  generally  of 
Michaelmas  term.  Afterwards  in  the  same  term,  a  rule  was 
obtained  to  shew  cause  either  why  the  plea  should  not  be  entitled 
as  of  the  day  on  which  it  was  filed;  or  why  the  plea  itself  should 
not  be  set  aside ;  against  which 

Mingay  and  IVood,  shewed  cause  in  Michaelmas  term  last ; 
and,  in  answer  to  the  first  part  of  the  rule,  observed  that  it  was 
discretionary  in  the  Court  whether  or  not  they  would  order  a 
special  memorandum  to  the  plea,  and  that  th^re  was  suSkieut 
reason  why  it  should  not  be  permitted  in  this  instance :  for  as 
there  was  a  rule  for  a  new  trial  depending  in  the  Court  id  the 
former  part  of  the  term,  it  was  thought  advisable  to  wait  till 
that  was  disposed  of  before  the  defendant  pleaded  this  plea ; 
bince  if  the  rule  had  been  made  absolute,  it  might  have  been 
unnecessary  to  have  put  in  this  plea  at  all.  Then  if  the  Court 
will  not  interfere,  the  plea,  being  filed  generally  of  the  term,  will 
have  a  reference  to  the  first  day  of  the  term,  and  then  it  will  ap- 
pear that  it  was  well  pleaded ;  for  the  defendant  had  a  day  in 
Court  on  the  day  in  bank.  This  is  not  like  the  case  of  a  judg* 
ment  by  default,  where  the  defendant  has  no  day  in  court  after 
the  execution  of  the  writ  of  inquiry,  and  consequently  has  no 
opportunity  of  pleading.  But  even  if  the  plea  be  bad,  the  Court 
will  not  interfere  on  motion,  but  will  drive  the  plaintiff  to  demur 
to  the  plea.  In  Paris  v.  Salkeld  (a)»  the  Court  held  that  they 
had  no  discretion  either  to  rejector  to  receive  a  plea  puis  darrein 
continuance,  but  that  if  it  were  verified  by  affidavit  they  were 
bound  to  receive  it.  It  is  a  mattecof  right,  not  of  favour,  in 
the  party  tendering  it, 

Erskine  and  Marryat,  in  support  of  the  rule.  1st,  The  Court 
will  order  any  pleadings  to  be  entitled  agreeably  to  the  fact,  in 
order  that  justice  may  be  done  to  the  party  applying  for  the  rule. 
In  Smith  v.  Key  (A),  a  special  memorandum  of  the  day  when 
the  bill  was  exhibited  was  ordered  by  the  Court,  to  let  the  de- 
fendant have  the  benefit  of  a  tender  between  the  first  day  of 
the  term  and  the  day  of  suing  out  the  writ.    The  same  thing 

(f)  2  WUs^  XV.  139.  {h)  iStr.iSQ. 

was 
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179CK       was  also  ordered  in  PoU$  v.  Cretmll  (fl).    So  in  Wilki$  v.  The 

Earl  of  Halifax  (6),  the  Court  ordered  ihe  declaration  to  be  en- 

^^^^  titled  according  to  the  fact ;  and  said  that  it  was  not  a  matter  of 
EAtTifr.  favour  to  the  defendant  to  grant  the  rule,  but  of  right.  If  the 
real  day  on  which  the  plea  was  filed  were  to  be  shewn  on  the 
record,  the  plaintiff  will  have  an  opportunity  of  demurring ;  for 
then  it  will  appear  most  unquestionably  that  the  defendant  had 
BO  day  in  Court  when  his  plea  was  filed,  and  consequently  that 
the  Court  ought  not  to  receive  it.  But,  Sdly,  even  if  that 
amendment  be  not  made,  and  that  the  plea  must  have  a  reference 
to  the.  first  day  of  the  term,  it  appears  from  all  the  authorities, 
that  after  verdict  the  defendant  cannot  plead  any  natter  arising 
between  that  time  and  the  day  in  bank.  2  Luiw.  1143. 
1174.  Pearson  ▼.  Parkins.  Ilil.  SG.l.  Ball.  N.  P.  310. 
Stamp  V.  Parker,  Cro.  Jac.  646.  Com.  Dig.  title  *'  AbatemetU^ 
J.  24.  34.  And  in  4  Bac.  Jbr.  143.  the  reason  given  is  this, 
^  If  a  release  be  given  after  the  day  at  Nisi  Prius,  and  before 
^  the  day  in  bank,  he  cannot  plead  it,  because  there  is  a  verdict 
**  already  in  the  cause,  and  upon  another  plea;  and  therefore  the 
^'  cause  is  determined.  So  that  he  is  put  to  his  audita  querela  to 
'^  hinder  the  execution  of  the  judgment."  And  in  Cro.  Car. 
tS2.  where  the  defendant  after  verdict  pleaded  at  the  day  i» 
bank,  and  that  the  plaintiff  prayed  to  have  it  disallowed,  for  that 
the  defendant  had  no  day  in  bank,  the  Court  so  determined  it, 
and  ordered  that  the  plea  should  be  ousted.  Here  then  as  the 
defendant  had  no  day  in  bank,  the  Court  ought  to  reject  his  plea 
pleaded  after  verdict,  and  drive  him  to  his  audita  querela*. 

The  Court  enlarged  the  latter  branch  of  the  rule  till  the  next 
term  and  discharged  the  former  part  of  it.  They  said  that  as 
there  was  a  rule  depending  at  the  beginning  of  the  term  to  shew 
cause  why  there  should  not  be  a  new  trial,  it  would  have  been 
idle  to  file  this  plea  pendipg  that  rule,  because  in  one  event  it 
might  have  become  unnecassary  to  have  pleaded  such  a  plea  at 
all.  Therefore  they  would  suffer  the  general  rule  to  operate  in 
this  instance,  namely,  that  the  plea,  being  entitled  generally  of 
the  term,  might  have  relation  back  to  the  first  day  of  it*  For 
though  a  fiction  of  law  ought  not  to  be  permitted  to  prevail 
where  it  would  work  injustice,  yet  here  the  Court  would  not 
interfere  to  prevent  the  operation  of  it  when  such  a  fiction  was 
ip  furtherance  of  justice. 

(a)  Bum.  4to.  ^.  543.  (6)  t  WOf .  S56* 

The 
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11)6  latter  part  of  the  rule  (which  had  been  enlarged)  now        1790. 
coming  on  again, 

JMingay  and  Wood  relied  on  the  case  of  Paris  v.  Salkeld,  as 
decisive  of  the  question  in  this  stage  of  it.  Eastaft. 

Erskine  and  Martyai,  contra,  said  that  that  case  was  clearly 
distinguishable  from  the  present,  because  there  the  plea  was 
pleaded  in  due  time,  and  the  judgment  of  the  Court  only  goes 
to  shew  that  they  would  not  discuss  the  merits  of  the  plea  on 
motion.  But  here  the  question  arises  on  the  regularittf  cf  the 
plea  in  point  of  time,  and  the  Court  may  in  this  as  well  as  in  all 
other  instances  of  practice  interfere  where  an  irr^ularity  is 
pointed  out  to  them.  And  it  is  to  be  observed  that  in  one  of 
the  cases  cited  on  the  former  argument,  Cro,  Car,  $32,  tbo 
Court  did  interfere  on  motion^  and  (as  is  there  said)  ordered 
'*  that  the  plea  should  be  ousted" 

Lord  Kenyon,  Ch.  J. — The  Court  very  properly  discharged 
one  part  of  the  rule  in  the  last  Term  under  the  special  circum- 
stances  of  the  case  ;  and  in  so  doing  they  acted  by  analogy  to 
the  common  practice  of  the  Court,  where  in  a  variety  of  in- 
stances they  give  a  party  permission  to  plead  nunc  pro  tunc  under 
particular  circumstances.  And  as  to  this  part  of  the  rule,  I 
tliiok  we  are  bound  to  discharge  this  also,  on  the  authority  of 
the  case  of  Paris  v.  Salkeld;  where  the  Court,  after  great  con- 
sideration, held  that  it  was  not  discretionary  in  them  to  receive 
a  plea  puis  darrein  continuance,  but  that  they  were  bound  to 
receive  it ;  and  the  opinion  of  Ifilmot,  Ch.  J,  is  conveyed  in 
language  peculiarly  forcible. 

Per  Curiam.  Rule  discharged. 

A.  and  J.  Rai^linson  against  Shaw  Executor  of    n^wicy, 

WOODHOUSE.  ^•^-^^ 

THIS  was  an  action  of  assumpsit;  and  the  eight  first  counts  ^****JjJ** 
in  the   declaration   were  on   promises  made  by  the  tes-  creditor  and 

tor;   the   last   count   was   on   promises   by  the   defendant  as  another pcrwii 

,        *  ,  execnton,  and 

executor.      To   the  first  eight   counts  the   defendant  pleaded  the  auditor 

That  Woodhouse,  the  testator,  in  his  life-time,  (to  wit,)  on,  Sfc.  Sl*5Si  no7^ 
duly  made  and  published  his  U^t  will  and  testament  in  writ-  actsasexeca- 
ing,  and  thereof  constituted  and  appointed  the  defendant  and  ^^^^^ 
J.  Rawlinson,  and  three  other  persons,  joint  executors ;  and  action  against 
soon  afterwards  died  without  altering  or  revoking  it*  And  as  |^  demand  oa 
to  the  last  count,  that  that  promise  and  undertaking  (if  such  were  the  teiutor. 

made) 
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1790.  made)  wm  made  by  the  defendant  together  with  die  said  J. 
Rawlinson,  and  those  three  persons,  and  not  by  the  defendant 
offmnH  alone.  The  piaintifFs  by  their  replication  said  that  J.  Rawlinson 
Shaw.  ^^^^^  proved  the  will  of  fVoodhouse,  nor  took  upon  himself  the 
burthen  of  the  execution  thereof,  nor  in  any  manner  whatsoever 
ever  accepted  of  the  supposed  appointment  of  him  the  said 
J.  Rawlinson  to  be  an  executor  of  the  said  will,  nor  ever 
administered  any  goods  or  chattels  which  were  of  the  said 
Woodliome  deceased  at  the  time  of  his  death,  as  executor  of 
the  last  will  and  testament  of  the  said  fVoodhouse.  And  as  to 
the  other  plea  they  replied  that  the  promise  in  the  last  count 
was  not  made  by  the  defendant  together  with  J.  RawlintOHf 
and  tlie  other  three  persons,  as  in  the  plea  alleged. 

To  the  replication  to  the  first  plea  there  was  a  general  de- 
murrer,  and  joinder  in  demurrer. 

Lattes,  in  support  of  the  demurrer,  contended  that  the  no* 
mination  of  the  plaintiff  as  executor  in  the  will  of  fVoodhouse 
the  testator  operated  as  a  suspension  of  his  legal  remedy,  as  be 
had  not  actually  renounced,  though  not  to  an  extinguiskmenl  of 
the  debt,  or  even  to  a  suspension  of  his  remedy  in  a  Court  of 
Equity.  If  so,  the  plea  is  a  bar  to  the  action,  and  the  fEict  dis- 
closed by  the  replication  does  not  vary  the  case.  AIl^  the  legal 
parties  to  a  contract  must  by  law  sue  and  be  sued,  which  is  suf- 
ficiently proved  by  the  usual  plea  in  abatement  where  any  of  the 
parties  are  omitted  to  be  named ;  and  though  this  rule  has  some 
exceptions  withregard  to  defendants,  it  is  universal  as  to  plaintiff's. 
Kow  here,  the  plaintiff  not  having  renounced  must  in  a  Court 
of  law  be  considered  as  having  all  the  legal  qualities  of  executor 
still  attached  to  him,  and  therefore  cannot  sue  the  defendant 
in  his  character  of  co-executor :  for  one  executor  cannot  sue 
his  co-executor,  the  former  being  supposed  in  contemplation 
of  law  to  be  equally  in  possession  as  joint-tenant  of  all  the 
testator's  assets,  fVent.  Of.  of  Executors  100,  out  of  which  he 
may  pay  himself;  and  the  effect  of  a  judgment  against  an  exe- 
cutor is  rather  to  attach  on  the  property  of  the  testator  than  on 
the  person  of  the  defendant.  I n  Co.  Lit.  264.  b.  it  is  said  that  if  the 
obligor  make  his  obligee  his  executor,  this  is  a  release  in  law  of  the 
action.  But  the  duty  remains  for  which  the  executor  may  retain. 
fVankford  v,  fVnnkford,  Salk.  299.  Fryer  v.  Gildridge,  Hob.  10. 
and  2  Show.  401.  where  it  is  added  that  the  debt  is  not 
extinguished,  but  only  superseded,  as 'to  the  executor.  Plonkkn 
184,  .5.  gives  the  reason  why  the  action  is  gone,  because  Hi 

judgment 
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judgment  of  law  the  plaintiff  is  satisfied  before  ;  for  if  the  exe- 
cutor has  as  much  good  in  his  hands  as  his  own  debt  amounts 
to,  the  property  in  those  goods  is  altered  and  vested  in  himself, 
that  is^  he  has  them  as  bis  own  goods  in  satisfaction  of  his 
debt,  and  not  as  executor.  If  the  case  of  Dorchester  v. 
fVebb,  Sir  fV,  Janes  346.  be  cited  on  the  other  side,  it  is  dis- 
tinguishable from  the  present;  for  that  case  only  shews  that 
>%here  the  obligee  had  been  made  co-executor  with  another,  and 
had  renounced,  the  executor  of  the  obligee  might  sue  the  sur- 
viving executor.  It  is  indeed  given  as  t  reason  in  that  case  that 
when  an  obligor  makes  the  obligee  and  another  his  executors, 
and  the  obligee  refuses,  the  debt  is  neither  released  nor  discharged, 
and  ihe  obhgee  may  sue  the  assets ;  but  that  was  an  obiter  dictum 
not  necessary  for  the  decision  of  the  case  before  the  Court :  and 
there  too  it  must  be  taken  that  he  had  legally  renounced ;  and  by 
(he  death  of  the  obligee  the  period  of  suspension  had  ceased, 
and  the  whole  of  the  property  had  gone  into  another  channel, 
namely,  into  the  hands  of  the  surviving  executor.  But  here  the 
plaintiff  has  not  legally  renounced. 

Holroydy  contra  (a\  was  stopped  by  the  Court. 

Lord  Kenyon,  Ch.  J. — It  is  impossible  to  entertain  the 
least  doubt  in  this  case.  The  argument  is  that  if  A*,  owe  JB. 
a  sum  of  money,  and  chuse  to  make  him  his  executor,  though 
B.  wili  not  act,  his  legal  remedy  is  extinguished.  The  propo- 
sition is  too  monstrous  to  admit  of  any  argument.  If  indeed 
the  creditor  had  accepted  of  the  executorship,  and  acted,  there 
might  perhaps  have  been  something  in  it.  But  the  facts  dis- 
closed by  the  replication  positively  negative  that ;  for  it  is 
there  averred  that  he  never  proved  the  will,  nor  took  upon 
himself  the  burthen  of  the  execution  thereof,  nor  in  any  man- 
ner whatsoever  accepted  of  the  supposed  appointment  to  be  an 
executor,  nor  ever  administered,  &c.  And  notwithstanding  this 
he  is  now  told  that  he  cannot  enforce  the  payment  of  his  debt 
in  a  Court  of  Law.  I  should  have  been  extremely  sorry  to  have 
found  myself  bound  by  authorities  to  accede  to  such  a  position: 
And  I  am  glad  that  none  are  found  to  warrant  it,  and  that  there 
is  one  direct  authority  against  it.  There  is  no  pretence  there- 
fore for  this  demurrer ;  and  even  if  it  could  have  been  support* 
ed,  it  would  be  dishonest  in  the  extreme. 

(a)  Vid,  1  Lev.  161 ;  2  Uo,  73i  1  Om.  Dig.  *^  AbateoMat,''  H.  10;  Rmi* 
Entr.  324.  b.StS',  CliJft.  15 j  11  H.  4.  83.  ^.;  SiOk.  305;  fT  H,  8. 11.  5.  C«». 
Diff.  "  Pleader,'' «  D.  7 ;  Ifiii.  341 ;  ^eafv.  O/.  £x.  32;  Sir.  fT.Joa.  345; 
Cro.  Car.  372 ;  1  Roi.  394.  pl.f. 
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AsHHURST,  J. — of  the  same  opinion. 

BuLLERy  J. — ^The  argument  in  support  of  this  demurrer  j^ 
fully  answered  by  the  plain  words  of  the  replication.  The 
foundation  of  the  argument  is,  that  this  is  an  action  in  respect  of 
property,  and  that  the  plaintiff  has  possession  of  that  property : 
but  the  replication  pointedly  states  that  he  never  proved  the 
will,  nor  in  any  manner  whatever  acted  as  executor,  nor  admi- 
nistered. Then  if  he  has  not  the  possession  of  the  property  of 
the  testator,  he  stands  in  the  same  situation  as  any  other  stranger, 
and  may  equally  sue  the  persou  who  has  the  legal  possession  of 
that  property. 

Grose,  J« — It  is  laid  down  universally  in  all  the  authorities 
on  this  subject,  from  the  Year  Books  down  to  the  present  time, 
that  a  defendant,  who  is  sued  as  executor,  cannot  plead  that  an- 
other person  is  also  executor  with  him,  unless  he  aver  that  that 
other  has  administered.  The  case  of  Svcallow  v.  Emberson  (a), 
is  directly  in  point.  'Jlie  only  difference  is,  that  here  the  defend- 
ant says  that  the  plaintiff  himself  is  one  of  the  executors,  birt 
that  does  not  vary  this  case  for  the  reasons  already  given.  I  la- 
ment that  the  same  practice  does  not  obtain  here  that  prevails  in 
the  Court  of  Common  Pleas,  where  several  pleas  are  not  per- 
mitted to  be  pleaded  without  the  special  leave  of  the  Court.  It 
is  attended  with  infinitely  good  consequences  to  the  suitors,  as 
it  frequently  prevents  unnecessary  expence  to  the  parties,  in 
introducing  improper  pleas.  If  that  were  the  practicp  here, 
this  expence  would  never  have  been  incurred. 

Judgment  for  the  plaintiffr. 

(a)  1  Lev.  161. 


Wedntidtnf^ 
Fib.  toth. 


The  King  against  M.  Down£s  and  Another. 

A  penoD,  who    f?    Turner  having  been  convicted  in  the  penalty  of  405.  with 
Mlbispiiitooiui  •  costs,  by  the  defendants,  for  selling  gin  and  rum,  being  ex- 

tail  widiout  a     eisable  liquors,  without  being  licensed  so  to  do,  appealed  to 
J^*"5®^"  f  ^^^  Westminster  Sessions,  where  the  conviction  was  quashed,  sub- 
the  peace,  if     ject  to  the  opinion  of  this  Court  on  the  following  case. 
praaJtiM^f  the      "^^^^  conviction  was  stated  at  length  :  and  it  appeared  to  be  in 

a  Gm.  5.  e.  46.  the  summary  form  prescribed  by  the  statute  of  5  Geo.  3.  c.  46. 
though  he  has  a 

licence  from  the  commiBsionen  of  the  excise  to  retail  spiritaooi  liqaon— Tba  exception  in  the 
26  Geo.  t,  €,  £8.,  that  nothing  in  that  act  shall  extend  to  alter  the  time  of  grantuig  licences  in 
tliUe  and  tmnu  corporate  does  not  exempt  such  places  from  the  operation  of  the  other  parts  of 
that  act:  but  magtstrates  in  such  districts  must  give  the  same  notice  of  their  meeting  to  grant 
ficeacei  as  josticcs  for  a  county  give. 
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■ 

i.  26.    The  case  then  stated  that  Turner  on  the  8th  of  October        1790. 

1788,  at  his  house  in  Norris-streetin  the  parish  of  Saint  James.         

Westminster,  sold  gin  by  retail.     Turner  produced  a  license  to        against 
sell  brandy,  and  other  spirituous  liquors,  regularly  granted  by       Downs. 
two  commissioners  of  excise,  pursuant  to  the  statutes  of  1 6  and 
24  Geo.  2. ;  and  also  an  alehouse  license  in  the  common  form, 
under  the  hands  and  seals  of  tzsH>  justices  for  the  city  and  liberty 
of  Westminster,  in  the  county  of  Middlesex,  dated  the  20th  of 
September  1788,  by  which  he  was  licensed  to  sell  by  retail  beer, 
ale,  and  other  excisable  liquors^  (except  brandy,  rum,  arrack, 
usquebaugh,  geneva,  aquavitae,  and  all  such  other  distilled  spi- 
rituous liquors,  and  strong  waters  unmixed,  or  mixed,  ^c.)     No 
warrant  was  issued  under  the  hands  and  seals  of  those  two  justices 
^vho  granted  this  last  license,  or  any  other  magistrates,  previous 
to  the  granting  of  it,  appointing  a  meeting  of  his  Majesty's 
justices  for  granting  licenses,  and  directing  the  high  constable  to 
order  the  constables  of  the  respective  constable  wicks  in  the  parish 
to  give  notice  to  the  several  innkeepers,  and  alehouse-keepers, 
within  the  several  constablewicks  of  the  parish»  of  the  day  and 
place  for  granting  licenses  ;  nor  was  any  such  notice  given  for 
that  purpose.     On  the  29th  of  August  1788  a  warrant  of  that 
date  was  issued  under  the  hands  and  seals  of  the  defendants,  two 
of  his  Majesty's  justjces  of  the  peace,  acting  in  and  for  the  said 
city  and  liberty,  and  directed  to  the  high-constable  of  the  said 
city  and  liberty,  appointing  a  general  meeting  of  the  justices  for 
granting  licenses  to  victuallers  within  the  parish  of  Saint  James, 
Westminster,  on  the  I  ]th  of  September  next,  and  requiring  such 
high  constable  to  order  his  respective  petty  constables,  or  other 
peace  officers,  to  give  notice  to  the  several  innkeepers,  and  ale- 
house-keepers, within  their  respective  constablewicks,  of  the  day 
and  place  of  such  meeting;  and  notice  of  such  meeting  was 
given  in  the  public  papers  on  the  29lh  of  August  1788.    On  the 
11th   of  September   1788   the  defendants,    and  several  other 
magistrates,  met  on  the  day  and  place  appointed  by  that  war- 
rant, and  proceeded  to  grant  licenses  in  pursuance  thereof;  but 
no  application  was  made  at  such  meeting  by  Turner  for  any 
license.     By  a  statute  passed  in  the  27th  of  Queen  Elizabeth 
certain  regulations  were  made  for  the  division  of  the  city  or 
borough  of  Westminster  into  wards,  and  for  the  annual  appoint- 
ment  of  burgesses  to  act  as  aldermen's  deputies  act  in  the  city 
of  London ;  but  no  justices  or  magistrates  were  appointed  by  that 
statute,  nor  were  the  inhabitants  incorporated.    That  act  was 
continued  by  subsequent  statutes,  and  it  still  in  force.    In  the 
Vol.  III.  O  o  reign 
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1790.  reign  of*  king  Charles  the  Second  letters  patent  were,  and  from 
—  -  time  to  time  since  have  been,  issued  under  the  great  seal,  assigo- 
'^l^nsi^  ing  justices  to  keep  the  peace  within  the  liberty  of  the  dean  and 
Downs.  chapter  of  the  collegiate  church  of  Saint  Peter,  fVesiminsler, 
the  citi/j  borough,  and  town,  of  Westminster  in  the  counfy  of 
Middlesex,  and  Saint  Martin's  Le  Grand,  London;  and  certain 
letters  patent  issued  under  the  great  seal,  dated  the  5th  of  Jlugust 
in  the  2dd  year  of  the  present  reign,  directed  (amongst  others) 
to  the  defendants  and  the  tv;o  justices  who  granted  the  alehouse 
license,  assigning  them  to  keep  the  peace  within  the  liberty  of 
the  dean  and  chapter  of  Westminster,  See.  (as  above).  Theeity 
and  liberty  of  Westminster  is  locally  situate  in  the  county  of 
Middlesex.  It  has  been  customary  since  the  statute  made  in  the 
26th  year  of  the  reign  of  Geo.  2.  c.  SI.  in  iTiiiiry  divisions  of  the 
said  city  and  liberty  of  Westminster,  to  grant  licenses  at  other 
times  than  at  the  time  prescribed  by  that  statute  as  well  as  at  the 
time  and  under  the  regulations  of  it, 

Piggott,  and  Garrotr,  in  support  of  the  order  of  Sessions, 
contended,  first,  that  Turner  had  not  incurred  any  penalty  under 
any  act  of  parliament ;  inasmuch  as  he  had  a  proper  ale  license  as 
veil  a9  an  excise  license ;  and,  2dly,  even  if  the  ale  license  were 
not  legally  granted,  this  conviction  which  was  founded  on  the 
statute  of  5  Geo.  3.  e.  46.  could  not  be  supported.  As  to  the  first, 
the  justices  were  authorised  to  grant  this  license  under  the  5  and 
6  Ed.  6.  c.  25.  under  which  they  may  license  alehouses  at  any 
time ;  and  their  power  in  this  case  is  not  affected  by  the  statute 
of  2  Geo.  2.  c.  28.,  nor  by  the  26th  Geo.  2.  c.  3 1 .  The  2  Geo,  2. 
c.  28.  s.  11.  (after  reciting  that  inconveniences  had  arisen 
from  persons  being  licensed  to  keep  alehouses  by  justices  living 
at  a  distance,  who  were  neither  informed  of  the  occasion  of 
such  alehouses,  or  of  the  characters,  of  the  persons  licensed) 
enacts  that  no  such  license  shall  be  granted  but  at  a 
general  meeting  of  the  justices  of  the  division  where 
the  person  lives,  to  be  held  on  the  1st  of  September  yearly 
or  within  20  days  after,  or  at  any  other  general  meetings 
of  the  justices  of  the  division  :  but  there  is  a  proviso  in  the  12th 
section,  that  nothing  in  that  act  shall  extend  to  alter  the 
method  or  poTver  of  granting  such  licenses  in  any  city  or  town  cor* 
porate.  The  26  Geo.  2.  c.>3l.  5.  4.  confines  the  time  of  hold- 
ing the  general  meetings  to  the  first  20  days  of  September,  and  the 
16th  section  provides  that  nothing  in  that  act  shall  extend  to 
alter  the  time  or  times  of  granting  such  licenses  in  any  city  or  town 
corporate.    So  that  the  power  of  granting  licenses  in  cities  or 

towns 
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towns  corporate  remains  as  it  did  under  the  5  ^  6  Ed.6.  c.  25.;        1790. 
for  taking  both  the  acts  of  Geo.  2,  into  consideration  together,  the 
exceptions  are  that  nothing  in  those  statutes  shall  alter  the  method        agmnst 
or  the  power^  or  the  timet  of  granting  licenses  in  those  places.       Dowss. 

1  JBi/r/i,  J.  tit.  "jikhouses/*  s.  3.  Now  Westminster  certainly  is  not 
within  the  purview  of  those  acts,  which  were  passed  to  remedy 
the  inconveniences  of  magistrates,  residing  in  a  distant  part  of  the 
county,  granting  licences  to  persons,  with  whose  characters  they 
were  not  acquainted  :  and  it  is  directly  within  the  exception  in 
both  those  statutes,  for  Westmimter  is  a  city.  The  provisos  ex- 
tend to  all  cities,  whether  corporate  or  not,  if  they  have  a  local 
magistracy  :  to  put  a  different  construction  on  them  the  Court 
must  insert  tlie  word  **  corporate"  after  city,  or  convert  the 
word  ''or^'  into  ''and/'  Westminster  is  described  as  a  city  in  a 
variety  of  acts  of  parliament ;  and  it  is  even  so  called  in  the  let- 
ters patent  referred  to  in  this  case.  In  Co.  Lit.  109*  b,  it  is  said 
to  be  a  city,  because  it  has  been  a  bishopric  ;  and  Hargrave  in 
a  note  there  also  says  that  it  is  a  city,  though  not  incorporated. 
Mr.  J.  Blackstone .{a)  has  likewise  adopted  the  same  opinion. 
It  appears  also  in  all  the  returns  of  members  of  parliament  for 
Westminster  since  the  reign  of  Ed,  VI.  to  be  described  as  a 
city.  But  even  if  it  were  doubtful  on  the  words  of  the  statutes 
whether  or  not  Westminster  were  a  city  within  the  provisos  in  the 

2  Geo,  2.  and  £6  Geo.  2.,  the  usage  in  granting  licenses  there  may 
assist  in  expounding  such  doubt ;  and  it  is  stated  in  the  case  that 
the  usage  of  granting  licenses  at  all  times  of  the  year  has  pre« 
vailed  in  Westminster,  But  2dly,  if  the  justices  had  no  power 
to  grant  this  alehouse  license  in  the  manner  or  at  the  time  at 
which  it  was  granted,  Turner  has  not  incurred  any  penalty  witli- 
in  the  5  Geo.  3.  c,  46.,  under  which  alone  he  has  been  con- 
victed. That  act  only  applies  to  persons  selling  by  retail,  ale, 
beer,  or  other  excisable  liquors,  but  not  to  distilled  ^irittfous 
liquors.  The  22d  section  recites  that  by  the  laws  then  in  force 
persons  selling  ale,  or  Jlieer,  or  other  excisable  liquors,  by  retail 
without  license,  are  subject  by  different  laws  to  different  penal'^ 
ties,  which  had  occasioned  much  confusion ;  and  for  the  pre- 
vention thereof,  it  enacts  that  persons  convicted  of  seliiog  ale, 
beer,  or  other  excisable  liquors,  by  retail,  without  license, 
shall  forfeit  for  the  first  offence  40s.  with  the  costs  of  the  con- 
viction ;  and  it  gives  a  summary  form  of  conviction  (£),  which 
has  been  used  in  this  instance.  Then  followed  t}ie  9  Geq.  3. 
c.  6.  s.  2«|  which  recites  that  doubts  bad  arisea  whether  thp 

(a)  1  Com.  111.  (6)  S.  95  4r  26. 

O  o  2  several 
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1790.  several  penalties  and  forfeitures  imposed  by  any  act  nnce  ih€ 
8  Geo.  2.  relating  to  the  selling  of  spirituous  liquors  by  retail 
against  without  licence  might  be  inflicted  and  recovered  on  persons  thus 
Downs.  offending ;  and  then,  in  order  to  put  an  end  to  such  doubts,  it 
enacts  and  declares  that  all  and  every  the  penalties  and  forfeitures 
imposed  by  any  act  since  the  8  Geo,  2.  (except  the  forfeiture  of 
100/.  rmposed  by  the  9  Geo.  2.  c.  23.  relating  to  the  selling  of 
spirituous  liquors  by  retail,  without  license,  might  have  been 
and  may  be  in  future  levied  and  recovered  against  such  offenders, 
notwithstanding  the  5  Geo,  3.  c.  4().  This  therefore  is  a  legisla- 
tive interpretation  of  the  5  Geo.  3.  c.  46. ;  by  which  it  appears 
that  the  5  Geo.  3.,  which  was  understood  by  many  persons  to 
operate  as  a  repeal  of,  and  commutation  for,  all  former  penalties 
for  selling  spirituous  liquors,  was  not  intended  to  have  that  ope- 
ration, and  was  only  meant  by  the  Legislature  to  relate  to  ale, 
.  beer,  or  other  excisable  liquors  ejusdem  generis,  ,The  distinction 
intended  to  be  made  in  all  the  statutes  on  this  subject  is  between 
distilled  spirituous  liquors,  zudoxher  excisable  liquors  not  distil/ed. 
Now  it  is  to  be  observed  that  the  statute  5  Geo.  3.  c.  46.  pro- 
fesses to  be  a  commutation  for  all  former  penalties,  and  for- 
feitures, on  which  it  was  intended  to  attach;  and  therefore  if 
the  offender  be  liable  to  the  penalties  of  the  5  Geo.  3.  he  is 
exempt  from  all  former  penalties :  but  the  Legislature  have  ex- 
pressly declared  by  the  9  Geo.  3.  that  the  offence,  of  which 
Turner  is  convicted,  of  selling  by  retail  gin  and  rum,  distilled 
spirituous  liquors,  is  not  commuted  for  any  penalty  in  the 
5  Geo.  3.;  that  he  is  liable  for  such  offence  to  other  penalties 
under  former  acts  of  parliament ;  and  consequently  that  he  is 
exempt  from  any  penalty  under  the  5  Geo.  3.  c.  46.  This  con- 
viction therefore,  which  is  founded  solely  on  the  5  Geo.  3.,  is 
bad.  This  is  a  conviction  in  the  penalty  of  4O5. ;  whereas  if 
Turner  h»s  incurred  any  penalty,  it  is  to  a  greater  amount ;  for 
the  16  Geo.  2.  c  8.  s.  9.  inflicted  a  penalty  of  10/.  on  persons 
selling  by  retail  distilled  spirituous  liquors,  (this  very  offence,) 
which  is  increased  by  the  J  3  Geo.  S.  c.  56.  s.  1.  to  50/.  under 
which  statute  the  penalty  can  in  no  instance  be  mitigated  below 
5l.  Besides  this  conviction  is  also^br  the  costs  of  it,  which  no 
other  act  authorises  the  justices  to  give. 

Erskine,  contra,  in  answer  to  the  first  objection,  insisted  that 
the  justices'  licence  was  illegal  under  the  26  Geo.  2.  r.  31. ;  be- 
cause, 1st,  Westminster  is  not  within  the  exception  in  that  statute, 
as  not  being  a  city  corporate;  and  2dly,  even  if  it  be,  still  the 

justices 
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justices  granting  thid  license  ought  to  have  pursued  the  regula-        1790. 

tions  pointed  out  by  that  statute  which  are  not  affected  by  the        

exception.  First,  Westminster  is  not  a  city.  Lord  Coke  (a)  is  agaiwd 
correct  in  his  definition  of  a  city ;  "  Every  borough  incorporate^  Downi. 
'^  that  had  a  bishop  within  time  of  memory,  is  a  city,  albeit 
''  the  bishopric  be  dissolved :"  but  when  he  proceeds  to  illustrate 
it  by  an  example^  he  is  unfortunate  in  the  instance  which  he  has 
chosen ;  for  he  adds  immediately  afterwards,  ''  As  Westminster 
*^  had  of  late  a  bishop,  and  therefore  it  yet  remains  a  city." 
In  order  to  be  a  city  within  his  own  definition,  it  should  be  a 
borough  incorporate^  and  have  had  a  bishop ;  whereas,  though 
Westminster  once  had  a  bishop ;  it  never  was  pretended  to  be  a 
borough  incorporate.  But  if  incorporation  were  not  necessary  to 
the  constitution  of  a  city,  still  Westminster  i^noX  a  city  corporate^ 
vhich  is  the  only  ground  on  which  it  can  be  contended  to  come 
within  the  exception  in  the  26  Geo.  2.  c.  31.;  for  "  corporate" 
refers  to  *'  city"  as  well  as  to  ''  town."  The  object  which  the 
Legislature  had  in  view  in  passing  the  statute  2  Geo.  2.  c.  28.  was 
to  remedy  the  inconvenience  arising  from  the  mode  of  granting 
alehouse  licenses  under  the  5  and  6  Ed.  6.  c.  25.;  and  therefore 
it  was  enacted  that  licenses  should  only  be  granted  at  general 
meetings  either  within  the  first  twenty  days  of  September,  or  at 
some  subsequent  period:  and  by  the  26  Geo.  2.  c.  31.  the  time  of 
those  meetings  is  confined  to  the  first  twenty  days  in  September; 
w  ith  a  proviso  that  nothing  in  that  act  shall  alter  the  time  or  times 
of  granting  such  licenses  in  any  city  or  town  corporate.  The 
clear  meaning  of  that  exception  appears  to  be  this;  the  Legisla- 
ture did  not  intend  to  interfere  with  incorporated  towns  or  cities, 
which  were  regulated  by  an  internal  police  of  their  own,  autho- 
rised by  charter  or  prescription :  credit  was  to  be  given  to 
corporations  that  they  would  not  abuse  the  trust  reposed  in 
them ;  they  were  therefore  to  be  left  in  the  possession  of  their 
franchises.  But  the  Legislature  did  not  mean  to  make  the  excep- 
tion co-extensive  with  all  places  having  a  local  magistracy;  for 
then  a  liberty  (like  St.  Alban^s)  which  has  a  local  magistracy 
would  be  excepted:  but  ^'  liberty" is  mentioned  in  the  enacting 
part  of  this  statute,  and  is  omitted  in  the  exception.  But  even 
if  Westminster  were  within  the  exception  of  the  26  Geo.  %.  c.  31., 
yet  that  exception  only  extends  to  the  time  when  the  licenses 
are  to  be  granted^  and  not  to  the  manner  and  place;  and  us  the 

(a)  Co.  Lit.  109.  *• 

O  0  3  justices, 
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1790.       justices,  who  granted  this  license,  have  not  complied  with  the  re« . 

gulations  contained'  in  the  fourth  section  of  this  statiite,  thu 

ara^?^  license  is  void.  That  section  requires  that  the  day  and  place  for 
Downs.  granting  licenses  shall  be  appointed  by  two  justices  by  a  warrant 
under  their  hands  and  seals  tMi  days  before  the  meeting,  directed 
to  the  high  constable  of  the  division,  requiring  him  to  order  his 
petty  constables  to  give  notice  to  the  alehouse-keepers  within  their 
respective  constablewicks  of  the  meeting :  but  it  is  expressly  stated 
in  the  case  that  no  nieeting  was  appointed  in  this  manner  on  the 
day  when  this  license  was  granted  ;  and  that  it  was  granted  at  a 
private  meeting  of  two  justices  only,  who  had  given  no  notice 
whatever,  of  their  intended  meeting,  and  this  even  subsequent  to 
the  time  when  a  general  meeting  had  been  regularly  holden  by 
other  justices.  So  that  if  Westminster  were  within  the  exceptioUi 
still  no  alehouse  license  can  be  granted  even  in  such  a  place  but 
at  a  general  meeting. 

Secondly,  this  license  then  having  been  illegally  granted. 
Turner  was  properly  convicted  under  the  5  Geo.  3.  c.  46. 
In  order  to  make  this  subject  clear,  it  is  necessary  to  atate 
the  several  acts  of  parliament,  relating  to  this  question,  in 
the  order  in  >%hich  they  passed;  from  the  whole  of  which 
it  will  appear  that  the  Legislature  had  two  objects  in  view ; 
the  one  of  police,  under  the  control  of  the  justices  of  the 
peace;  the  other  of  revenue,  under  the  jurisdiction  of  the 
commissioners  of  excise. .  So  that  before  any  person  can  sell 
spirituous  liquors  by  retail,  he  must  procure  a  license  as 
well  from  two  justices  of  the  peace  as  from  the  commissioners 
of  excise.  The  several  statutes  will  be  rendered  more  intelligi* 
ble  by  bearing  in  mind  this  distinction,  as  applied  to  the  word 
''  license ;"  when  the  Legislature  speaks  of  a  license  to  sell  spt- 
rituous  liquors,  or  distilled  liquors,  they  mean  an  excise  license  \ 
when  they  mention  a  license  to  sell  ale,  beer,  or  other  excisable 
liquors,  they  mean  ^  justices^  license.  Tlie  first  act  of  parliament  on 
this  subject  is  the  2,  Geo.  2.  c.  28.,  the  tenth  section  of  which  enacts 
that  no  person  shall  sell  brandy  or  other  distilled  liquors  by  retail^ 
but  those  who  are  licensed  in  the  same  manner  as  common 
alehouse-keepers,  under  such  penalties  and  forfeitures  as  com- 
mon alehouse-keepers  are  for  selling  drink  without  license;  and 
the '  same  jurisdiction  is  given  to  justices  of  the  peace  over 
such  retailers  of  brandy  X)r  other  distilled  liquors  as  they  have 
over  alehouse-keepers.  The  next  statute  is  the  9  Geo.  2.  c.  23. 
$•  L' which  (after  reciting  the  inconveniences  that  had  arisen 
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from  the  too  frequent  use  of  spirituous  liquors)  enacts  that  no         1790. 
person  sliall  sell  any  brandy^  rum,  geneva,  or  other  distilled  ipi*         —— ' 
rituous  liquors,  or  strong  waters,  in  any  less  quantity  than  two  gal-        JLumi^ 
Ions,  without  a  license  for  that  purpose  from  the  commibsioners       Downk 
of  excise  under  the  penalty  of  100/.    The  tenth  section  then 
provides  that  no  license  shall  be  granted  to  any  person  to  sell  by 
retail  any  spirituous  liquors  or  strong  waters  except  to  those 
who  keep  alehouses ;  and  the  fourteenth  section  provides  that 
no  person  shall  (notwithstanding  the  above  excise  license)  sell 
any  spirituous  liquors  or  strong  waUrSt  by  retail,  unless  he  be  first 
licensed  by  two  justices,  under  the  penalty  of  6/.  {a).  Then  fol- 
lowed the  l6  Geo.  2.  c.  8.  s.  8.  which  enacts  that  no  person 
should  sell  by  retail  any  brandy,  rum,  or  other  distilled  spirituous 
liquors,  without  a  license  from  the  commissioners  of  excise, 
under  the  penalty  of  10/.  (6) ;  with  a  similar  proviso  (c)  that 
no  license  shall  be  granted  to  any  person  to  sell  spirituous  liquors 
or  strong  waters,  but  alehouse-keepers ;  £nd  another  proviso  (J) 
that  nothing  shall  be  construed  to  enable  any  person  to  sell  ipt- 
rituous  liquors  or  strong  waters,  by  retail,  unless  he  be  &tsI  licensed 
bjf  two  justices  to  sell  ale,  or  spirituous  liquors*    The  next  statute 
is  the  29  Geo.  2.  c.  1'^.  s.  22.  which  enacts  that  the  commis- 
sioners of  the  excise  shall  not  grant  any  license  to  any  person  to 
retail  spirituous  liquors  or  strong  waters,  who  has  not  a  license 
to  sell  ale,  beer,  or  other  excisable  liquors.     And  then  came 
the  5  Geo.  3.  c.  46.  on  which  tkis  conviction  was  founded.     Now 
in  order  to  ascertain  what  was  the  intention  of  the  Legislature  in 
passing  it,  it  is  necessary  to  see  how  the  law  stood  before.     If  a 
person  retailed  spirituous  liquors  without  a  license  from  two 
justices,  though  he  had  an  excise  license,  he  was  liable  to  different 
penalties  and  punishments  under  different  acts  of  parliament : 
if  he  sold  such  liquors  without  an  excise  license,  he  was  liable 
to  a  forfeiture  of  100/.     And  the  several  acts  provided  that  no 
excise  license  should  be  granted  to  any  person  wlio  had  not  a 
justices'  license  to  sell  not  only  ale  and  beer,  but  other  exciseable 
liquors.    Then  the  5  Geo.  3.  c.  46.  s.  22.  recites, ''  that  by  the 
"  laws  then  in  force  persons  selling  ale,  or  beer,  or  other  excisable 
*'  liquors,  by  retail,  without  license,  were  liable  by  different  laws  to 
**  different  penalties  and  punishments,  which  had  occasioned  much 
*^  confusion,*'  8cc.  Now  this  confusion  was  not  introduced  by  the 

(a)  Tbii  was  stated  to  be  the  penalty ;  bat  the  5^,  mentioned  in  this  section, 
is  against  the  clerk  of  the  justices,  and  the  deik  of  the  peace,  for  tsJuQg  more 
than  2s.  6d,  as  a  fee  for  the  licente. 

(6)  Su^,  9.  (0  Sect.  10.  (d)  Stct^  11. 

O  o  4  several 
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1790.        several  laws  inflictiag  penalties  for  retailing  spirituous  liqucH's, 
-  without  an  excise  license,  but  by  those  which  required  u  justices*, 

agahut  license  to  sell  ale,  beer,  or  other  excisable  liquors.  That  sta* 
jDowNs.  tute  then  proceeds  to  enact,  that  in  lieu  of  the  penalties  and 
punishments  inflicted  by  former  acts  on  retailers  of  ale,  beer, 
or  other  exciseable  liquors  without  license,  they  shall  forfeit  40t. 
with  the  costs  for  the  first  offence,  Sfc. ;  and  the  £6th  sectioo 
gives  a  summary  form  of  conviction,  from  which  the  present  is 
taken.  But,  soon  after  this  statute  was  passed,  it  was  doubted 
whether  persons,  having  a  justices*  license,  could  be  convicted 
for  retailing  spirituous  liquors,  though  they  had  not  an  excise 
license;  to  remove  which  doubt  the  9  Geo.  t},  c.  6.  was  passed : 
And  the  2d  section  of  that  act  recites  that  **  since  the  passing 
*'  of  the  5  Geo,  3.  c.  46.  it  had  been  doubted  whether  the  several 
*'  penalties,  punishments,  and  forfeitures,  imposed  by  any  act  since 
"  the  8  Geo.  2.  relating  to  the  selling  of  spirituous  liquors  by  re* 
*^  tail  without  license,  might  be  lawfully  inflicted  and  recovered 
*'  against  any  person  for  retailing  spirituous  liquors  without  li- 
'^  cense ;"  and  then  in  order  to  put  an  end  to  such  doubts,  it  pro- 
ceeds to  enact  and  declare  that  all  and  every  penalties,  punish- 
ments, forfeitures,  ^c.  imposed  by  any  act  since  the  8  Geo.  2. 
relating  to  the  seWmgoi spirituous  liquors  byretail  without  licence 
(except  the  penalty  of  lOO/.  imposed  by  the  9  Geo.  2.  c.  6.)  might 
have  been,  notwithstanding  the  5  Geo.  3.  c.  46.^  and  may  in  future 
be  lawfully  inflicted  and  recovered  in  regard  to  all  persons  who 
have  offended  or  shall  offend  against  the  several  acts  made  since 
the  8  Geo.  ^.  The  alteration  therefore  which  the  5  Geo.  S* 
c.  46.  (as  explained  by  the  9  Geo.  S.  c.  6.)  made  on  this  subject 
Was,  that,  in  lieu  of  the  penalties  and  other  punishments  which 
might  have  been  inflicted  before  that  statute  on  persons  retailing 
spirituous  liquors  without  a  justices  license,  though  they  had  an 
excise  license,  the  penalty  of  405.  with  the  costs  was  given :  but 
that  statute  did  not  render  it  less  necessary  to  have  a  justices* 
license ;  and  the  excise  license  since  that  act  only  has  the  same 
operation  that  it  l^ad  before  in  a  case  where  no  justices  license 
has  been  granted.  Before  that  statute  the  excise  license  did  not 
exempt  a  retailer  of  spirituous  liquors,  who  had  no  licence  from 
the  justices ;  neither  does  it  exempt  him  since  that  act  from 
the  penalty  of  405.  given  by  it.  They  are  both  still  necessary. 
The  argument  on  the  other  side  would  have  applied,  if  Turner 
had  been  convicted  of  selling  spirituous  liquors  without  an  er- 
fise  license,  but  is  inapplicable  to  this  case,  where  the  offence 

impute^ 
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icnfHited  to  him  is  the  retailing  of  spirituous  liquors  without  a        1790* 
license  from  two  justices,  though  he  had  an  excise  license.  

Shepherd &ud  Ktiowlys  were  to  have  argued  on  the  same  side:        against 
but  the  Court  were  satisfied  with  the  argument  already  given.  Downs. 

Lord  Ken  YONy  Ch.  J. — On  hearing  the  argument  against  this 
conviction,  t  thought  that  the  statute  9  Geo.  3.  c.  6.  was  a  par- 
liamentary exposition  of  the  5  Geo.  S.  c.  46.  so  as  to  exempt 
all  persons  who  sold  spirituous  liquors  by  retail  from  the  opera- 
tion of  th£  latter,  on  which  this  conviction  is  founded.  But 
I  am  now  clearly  of  a  different  opinion,  on  the  argument  urged 
in  support  of  the  conviction,  that  there  is  a  difference  in  the 
whole  purview  of  these  statutes  between  the  justices'  license 
and  the  license  from  the  excise.  The  statute  5  Geo.  3.  c.  46. 
applies  to  all  those  instances  where  a  license  for  ale,  beer,  or 
other  exciseable  liquors  is  required ;  and  the  conviction  of  the 
party  offending  against  that  act  may  be  in  the  compendious  form 
there  pointed  out,  and  adopted  in  this  case.  And  I  am  of  opi- 
nion that  that  statute  remains  in  force,  notwithstanding  the 
9  Geo,  3.  c,  6.,  as  to  all  the  objects  of  the  license  to  be  granted 
by  the  justices  of  the  peace.  For  the  doubts,  which  the  Le- 
gislature wished  to  remove,  when  they  passed  the  9  Geo.  3., 
were  relative  to  the  excise  license  for  retailing  spirituous  liquors. 
I  did  not  know  till  it  was  pointed  out  at  the  bar  that  the  jus- 
tices of  the  peace  had  the  power  of  granting  licenses  for  selling 
s|)irituous  liquors ;  but  I  am  now  satisfied  that  they  have  under 
the  2  Geo.  2.  c.  26.  As  to  the  other  point;  if  it  depended  on  the 
question  whether  or  not  Westminster  be  a  city,  I  am  not  prepared 
to  give  any  opinion  on  it.  But  the  ground  on  which  1  rely  is, 
that,  whether  it  be  a  city  or  not,  all  the  regulations  prescribed 
by  the  :26  Geo.  2.  c.  31.  must  be  complied  with,  except  so  much 
of  them  as  comes  within  the  subsequent  proviso.  Now  that 
proviso,  on  which  so  much  stress  has  been  laid,  only  extends  to 
the  time  or  limes  of  granting  the  licenses  in  those  particular  dis- 
tricts. Such  is  the  construction  which  the  very  words  of  (he 
exception  /express;  and  which  is  a  consruction  highly  advan- 
tageous to  the  public.  For  it  is  of  importance  to  the  public  that 
licenses  of  this  sort  should  be  granted  openly,  and  not  by  stealth, 
in  order  that  they  may  have  an  opportunity  of  objecting  to  the 
granting  of  these  licenses  to  particular  persons  on  the  ground  of 
unfitness.  Inasmuch  therefore  as  the  regulations  of  that  statute 
were  not  complied  with  in  this  instance,  this  license  having 
\)een  granted  at  a  private  meeting  of  two  justices,  which  w»s 
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1789*        liolden  too  after  the  general  meeting  was  passed,  I  ant  of  opi- 
nion  that  the  license  is  illegal,  and  that  it  cannot  protect  the 

^iaitut       person  to  whom  it  was  granted  from  the  penalties  of  the  6  Geo.  5. 
Downs,       c.  46.;  and  that  the  present  form  of  conviction  may  be  aup- 
ported. 

AsHHCRST,  J. — The  principal  question  b  involved  in  some 
intricacy ;  but  all  the  acts  of  parliament  appear  reconcileable  bj 
considering  that  the  statute  5  Geo.  3.  €•  4t>.  solely  and  purely  r^ 
lates  to  licenses  granted  by  the  justices  of  the  peace,  apd  not  to 
licenses  granted  by  the  excise.  But  some  doubts  having  arisen 
on  the  construction  of  this  act,  the  9  Geo.  5.  was  passed*  not  to 
repeal  any  part  of  the  former  act,  but  to  declare  that  the  5  Geo.  5. 
was  not  intended  to,  and  did  not,  do  away  the  operation  of 
any  of  the  former  laws  relating  to  excise  licenses,  and  that  they 
should  remain  in  the  same  force  as  they  did  before  the  5  Geo.  3. : 
but  with  respect  to  justices*  licenses,  the  5  Geo.  3.  was  intended 
to  repeal  all  former  penalti^,  by  substituting  a  penalty  of  40s. 
in  their  stead,  and  prescribing  a  general  foivn  of  conviction.  As 
to  the  other  point ;  I  entirely  concur  in  the  opinion  which  has 
been  given  by  my  Lord.  I  think  it  would  be  a  most  mischiev- 
ous exposition  of  the  statute  26  Geo.  2.  to  say  that  justices  of  the 
peace  even  in  such  places  as  fall  within  the  meaning  of  the  ex- 
ception might  grant  licenses  privately,  and  without  giving  any 
public  notice  of  their  intention  to  grant  licenses  on  any  parti- 
cular  day.  For  though  perhaps  it  was  not  necessary  that  such 
magistrates  should  be  limited  to  the  time  mentioned  in  the  act  for 
granting  licenses,  yet  as  the  public  are  so  much  interested  in  the 
subject,  the  Legislature  thought  it  proper  to  include  all  placei 
in  the  general  provisions  of  the  act,  so  that  in  no  place  whatever 
can  the  justices  grant  a  license  but  at  ^public  meeting,  though 
in  places  within  the  exception  of  that  act  the  time  of  that  meet- 
ing is  not  confined  to  the  20  first  days  of  September. 

BuLLER,  J.— It  is  necessary  that  a  person  should  have  two 
licenses  to  enable  him  to  sell  spirituous  liquors ;  and  therefore  it 
is  material  to  ascertain  with  precision  the  terms  which  the  Le- 
gislature have  used  in  speaking  of  both  these ;  and  when  the  terms 
are  ascertained,  there  is  an  end  of  the  question.  From  the  argn- 
ment  which  has  been  urged  in  support  of  the  conviction,  it  is  clear 
that  when  the  Legislature  speak  of  a  license  to  sell  ale,  beer,  or 
other  excisable  liquors,  they  mean  2l justices^  license;  when  they  men. 
tion  a  license  to  sell  spirituous  liquors,  or  distilled  liquors,  they 
mean  an  excise  license.  If  so,  the  license  to  sell  ale,  beer,  or 
other  excisable  liquors,  mentioned  in  the  5  Geo»  3.|  means  a 

license 
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license  by  the  justices ;  and  the  9  Geo.  3.  M^hich  speaks  of  licenses        1970. 
to  sell  spirituous  liquors^  leaves  the  justices^  license  untouched, 
and  only  delares  that  the  Legislature  did  not  intend  in  passing        againai 
the  5  Geo.  3.  to  interfere  with  the  excise  licenses ;  and  consequently       Powks. 
the  penalty  of  40^.  given  by  the  5  Geo.  3.  attaches  on  persons 
who  retail  spirituous  liquors  without  a  license  from  the  justices. 
The  next  question  is,  whether  Westminster  be  or  be  not  a  citj 
within  the  meaning  of  the  exception  of  the  t6  Geo.  2. ;  for  it  is 
not  necessary  to  determine  generally  whether  it  be  a  city  or  not. 
But  supposing  it  to  be  a  city,  I  4hink  it  is  clearly  not  within  the 
meaning  of  this  proviso.     For  in  common  grammatical  con- 
struction, if  there  be  two  substantives,  and  one  adjective,  which 
may  apply  to  both,  it  must  be  taken  as  referring  to  both.    Or  if 
this  be  considered  on  the  reason  of  the  thing,  the  question  is 
equally  clear.     If  King  Charles  the  Second  had  never  granted  a 
commission  of  the  peace  for  Westminster^  the  licenses  there  must 
have  been  granted  by  the  Middlesex  justices ;  and  then  West* 
minster  would  have  been  precisely  within  the  mischief  which 
the  Legislature  were  desirous  of  remedying  by  the  26  Geo.  2.;  for 
justices  living  at  any  distant  part  of  the  country  might  have  grant- 
ed licenses  for  this  place.     Then  what  is  the  charter  of  Charles 
the  Second  ?    It  is  not  a  commission  to  city  justices ;  but  to 
enable  certain  persons  to  act  in  the  commission  of  the  peace 
**  within  the  liberty  of  the  dean  and  chapter  of  the  collegiate 
''  church  of  Satnt  Peter,  Westminster,  the  city,  and  borough,  and 
''  town  of  Westminster  in  the  county  of  Middlesex,  and  Saint 
"  Marlins  Le  Grand,  London."    These  therefore  are  not  city 
magistrates.    On  the  fair  construction  of  the  proviso  in  the  26 
Geo.  2.  it  appears  that  the  Legislature  did  not  wish  to  interfere 
with  cities,  and  towns  corporate,  which  are  governed  by  regula- 
tions of  their  own,  as  to  the  time  of  granting  licenses. 

Grose,  J. — This  conviction  may  be  supported  under  the  5  Geo* 
3.  c.  46. ;  for  the  9  Geo.  3.  enacts  and  declares  that  all  penalties, 
t^c.  imposed  on  persons  retailing  spirituous  liquors  without 
license  might  have  been,  notwithstanding  the  5  Geo.  3.,  and  may 
be  (except  as  herein  after  mentioned)  for  the  future  recovered, 
Sfc.  This  seems  to  me  to  be  a  declaratory  law ;  saying  that 
the  excise  licenses  were  to  remain  as  they  did  before  that  act ; 
and  that  the  only  alteration  which  the  5  Geo.  3.  c.  46.  madeMras 
with  respect  to  the  licenses  granted  by  the  justices.  And  this  is 
con6rmed  by  the  subsequent  proviso,  which  says  that  all  the 
powers  and  authorities  by  the  former  acts  to  the  justices  of  the 
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peace  and  the  commissioners  of  excise  respectively  given,  of 
transporting  or  whipping  persons  convicted  of  retailing  spirituous 
liquors  without  license,  shall  cease  and  be  no  longer  put  in 
force.  Now  that  proviso  directly  points  to  the  powers  which 
the  magistrates  had  relative  to  the  licenses  for  selling  spirituous 
liquors.  Therefore  it  is  clear  (hat  (he  statute  9  Geo.  S.  c.  6. 
did  not  mean  to  interfere  with  the  justices'  licences.  And  the 
distinction  which  has  been  taken  between  the  licenses  by  the 
justices  and  the  licenses  by  the  commissioners  of  excise,  as  ap- 
plied to  these  acts  of  parliament,  renders  the  question  more  clear. 
With  reepect  to  the  other  point:  I  cannot  think  that  Westminster 
is  a  city  within  the  proviso  in  the  26  Geo,  2. ;  which  only  means 
such  a  city  or  town  corporate,  as  by  virtue  of  its  incorporation 
had  a  power  of  doing  that  which  the  magistrates  for  the  county 
at  large  had  within  the  body  of  the  county.  But  even  supposing 
this  to  be  a  city  within  the  proviso ;  still  the  magistrates  of  such 
a  place  must  pursue  the  regulations  of  the  26  Geo.  2.  except  as  to 
the  time  of  granting  such  licenses :  and  the  objection  to  this 
license  is  not  to  the  time,  but  to  the  manner  and  place  in  which 
it  was  granted. 

Order  of  Sessions  quashed,  and  the  conviction  affirmed. 


F«6.  lOtb. 

The  Court 
refused  to 
order  a 
bail-bond  to 
be  caucelled 
on  an  affidavit 
of  the  defen- 
dant tfaat  he 
was  not  the 
person ;  and 
they  left  him 
to  his  plea  in 
abatemaot. 


Salter  qui  tarn  against  Shergold. 

nnHE  defendant,  having  been  arrested  and  given  bail  in  this 
'i-  action,  which  was  for  a  penalty  under  the  lottery  act,  for 
selling  an  unstamped  share  of  a  ticket,  (signed  H.  Shergold,) 
obtained  a  rule  to  shew  cause  why  the  bail-bond,  which  he  bad 
executed  in  the  name  of  T,  Williams,  should  not  be  delivered 
up  to  be  cancelled,  on  an  affidavit  that  Williams  was  his  name ; 
that  he  had  not  signed  the  name  of  H.  Shergold  to  the  share  of 
the  ticket  in  question;  and  that  he  had  not  used,  nor  was  known 
by  that  name. 

This  rule  was  now  opposed,  on  an  affidavit  of  one  Bennet, 
who  purchased  the  share  of  the  ticket  on  which  the  action  was 
brought,  stating  that  the  defendant  acted  as  owner  of  the  shop 
where  the  share  was  sold,  and  sold  and  delivered  the  share  of  the 
ticket,  signed  H.  Shergold,     On  which, 

The  Court  refused  to  interfere  in  this  summary  way,  leaving 
the  defendant  to  his  plea  in  abatement ;  and  they 

Discharged  the  rule* 
Erskine  and  Shepherd,  in  support  of  the  rule* 
Bearcroft  and  Lowndes,  against  it. 


IN  THE  Thirtieth  Ybau  of  GEORGE  III.  575 

1790. 


Yeardley  against  Roe.  Thursdav, 

Feb.llUk. 

^ ARROW  moved  to  change  ihe  veDue  from  Shropshire  to  ^^  attoraey, 

Middlesex,  on  the  ground  that  the  ilefendanty  being  an  when  plaiutifi; 
attorney,  had  the  privilege  of  having  his  cause  tried  in  Middle^  venae  m  Mid" 
sex:  and  cited  fVigley  v.  Morgan,  9,  Str.  1049-  ^^'d^^ 

Holroyd  oppo3ed  the  motion  on  an  affidavit  stating  that  the  on^,  he  hat  no 
defendant  resided  in  Shropshire ;  and  that  the  action  was  brought  ^^^'***5^ 
to  recover  2/.  I65.  only  for  serving  process  issued  out  of  a  Tenoeto 
hundred  court  in  Shropshire,  of  which  the  plaintiff  was  the  ^^^^^**^' 
bailiff.     And  he  said  that  though  an  attorney,  when  plaintiff', 
has  the  privilege  of  laying  the  venue  in  Middlesex^  yet  whea 
defendant  he  has  not  the  privilege  of  changing  the  venue  to 
Middlesex.  This  rule  was  finally  settled  in  Pope  v.  Redfearne  (a), 
and  has  been  the  invariable  practice  of  the  Court  since  that 
time.     He  also  hoped  that,  as  this  application  was  against  the 
settled  practice,  and  made  to  create  expence  by  having  the  cause 
tried  at  a  distance  from  (he  county  where  the  cause  of  action 
arose,  the  Court  would  discharge  it  with  costs. 

Garrow  observed  that  at  all  events  the  rule  ought  not  to  be 
discharged  with  costs ;  as  the  case  in  2  Str.  1049*  was  inserted 
in  one  of  the  most  modern  books  of  practice  (b),  as  the  rule  of 
the  present  practice.     But 

The  Court,  agreeing  that  the  rule  as  established  in  Pope  v. 
Redfearne  had  been  invariably  observed  since  that  time,  thought 
that  as  this  was  an  attempt  to  subvert  it,  the  rule  ought  to  be 
discharged  with  costs. 

Rule  discharged  with  costs. 

(a)  4  Burr.  2027.  (b)  Cro.  Pract.  120. 


The  King  against  Smith.  Friday, 

Fw»  12tu.- 

A  Rule  had  been  obtained  to  shew  cause  why  an  information  it  u  no  objec- 

in  the  nature  of  Quo  warranto  should  not  be  granted  ^?"  ^?  «>  ap. 

against  the  defendant,  to  shew  by  what  authority  he  claimed  to  an  information 

be  mayor  of  Nottingham,  upon  the  ground  of  his  not  having  2JJ**"'*  ^f 

taken  the  sacrament  according  to  the  rites  of  the  church  of  against  a 

mayor  for  not 
havine  taken  the  sacrament  within  the  proper  time  before  his  election,  that  the  relator!  con- 
curred in  his  election ;  because  that  defect  is  a  latent  one,  arising  from  the  omission  oft  an  act 
positively  required  by  the  Legblatarv. 

England, 
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peace  and  the  commissioners  of  excise  respectively  given,  of 
transporting  or  whipping  persons  convicted  of  retailing  spirituous 
liquors  without  license,  shall  cease  and  be  no  longer  put  ia 
force.     Now  that  proviso  directly  points  to  the  powers  which 
the  magistrates  had  relative  to  the  licenses  for  selling  spirituous 
liquors.    Therefore  it  is  clear  (hat  the  statute  9  Geo,  3.  c.  6. 
did  not  mean  to  interfere  with  the  justices*  licences.    And  the 
distinction  which  has  been  taken  between  the  licenses  by  the 
justices  and  the  licenses  by  the  commissioners  of  excise,  as  ap« 
plied  to  these  acts  of  parliamenti  renders  the  question  more  clear. 
With  respect  to  the  other  point:  I  cannot  think  that  Westminster 
is  a  city  within  the  proviso  in  the  26  Geo.  2. ;  which  only  means 
such  a  city  or  town  corporate,  as  by  virtue  of  its  incorporatioa 
had  a  power  of  doing  that  which  the  magistrates  for  the  county 
at  large  had  within  the  body  of  the  county.  But  even  supposing 
this  to  be  a  city  within  the  pr9viso ;  still  the  magistrates  of  such 
B  place  must  pursue  the  regulations  of  the  26  Geo.  2.  except  as  to 
the  time  of  granting  such  licenses :  and  the  objection  to   this 
license  is  not  to  the  time,  but  to  the  manner  and  place  in  which 
it  was  granted. 

Order  of  Sessions  quashed,  and  the  conviction  affirmed. 


Wednesday, 
Feb.  10th. 

The  Court 
refused  to 
order  a 
bail-boud  to 
be  cancelled 
on  an  affidavit 
of  Uie  defen- 
dant that  he 
was  not  the 
person ;  and 
they  left  him 
to  his  plea  in 
abatemaot. 


Salter  qm  tarn,  against  Shergold. 

^1  ^HE  defendant,  having  been  arrested  and  given  bail  in  this 
-^  action,  which  was  for  a  penalty  under  the  lottery  act,  for 
selling  an  unstamped  share  of  a  ticket,  (signed  H.  Shergold,) 
obtained  a  rule  to  shew  cause  why  the  bail-bond,  which  he  bad 
executed  in  the  name  of  T.  Williams,  should  not  be  delivered 
up  to  be  cancelled,  on  an  affidavit  that  Williams  was  his  name  ; 
that  he  had  not  signed  the  name  of  H.  Shergold  to  the  share  of 
the  ticket  in  question;  and  that  he  had  not  used,  nor  was  known 
by  that  name. 

This  rule  was  now  opposed,  on  an  affidavit  of  one  Bennet, 
who  purchased  the  share  of  the  ticket  on  which  the  action  was 
brought,  stating  that  the  defendant  acted  as  owner  of  the  shop 
where  the  share  was  sold,  and  sold  and  delivered  the  share  of  the 
ticket,  signed  H.  Shergold.     On  which. 

The  Court  refused  to  interfere  in  this  summary  way,  leaving 
the  defendant  to  his  plea  in  abatement ;  and  they 

Discharged  the  rul^» 

Erskine  and  Shepherd,  in  support  of  the  rule* 

Pearcroji  and  Lowndes,  against  it. 


IN  THE  Thirtieth  Ybau  of  GEORGE  IIL  575 

§ 

1790. 


Yeardley  against  Roe.  Thursdav, 

i=V6.11th. 

^^ ARROW  moved  to  change  the  venue  from  Shropshire  to  ^„  attorney 

Middlesex,  on  the  ground  that  the  defendant,  being  an  when  plaintifi; 
attorney,  had  the  privilege  of  having  his  cause  tried  in  Middle^  venae  m  Mid" 
sex:  and  cited  fVigle^  v.  Morgan,  9,  Str.  1049.  ^^'d^^ 

Holroyd  oppo3ed  the  motion  on  an  affidavit  stating  that  the  on^,  he  bat  no 
defendant  resided  in  Shropshire ;  and  that  the  action  was  brought  ^^'^^^^le^ 
to  recover  2/.  I65.  only  for  serving  process  issued  out  of  a  Tenoeto 
hundred  court  in  Shropshire,  of  which  the  plaintiff  was  the  ^*^^^**^' 
bailiff.     And  he  said  that  though  an  attorney,  when  plaintiffs 
has  the  privilege  of  laying  the  venue  in  Middlesex ^  yet  when 
defendant  he  has  not  the  privilege  of  changing  the  venue  to 
Middlesex,  This  rule  was  finally  settled  in  Pope  v.  Redfearne  (a), 
and  has  been  the  invariable  practice  of  the  Court  since  that 
time.     He  also  hoped  that,  as  this  application  was  against  the 
settled  practice,  and  made  to  create  expence  by  having  the  cause 
tried  at  a  distance  from  (he  county  where  the  cause  of  action 
arose,  the  Court  would  discharge  it  with  costs. 

Garrow  observed  that  at  all  events  the  rule  ought  not  to  be 
discharged  with  costs ;  as  the  case  in  2  Str.  1049*  was  inserted 
in  one  of  the  most  modern  books  of  practice  (b),  as  the  rule  of 
the  present  practice.     But 

The  Court,  agreeing  that  the  rule  as  established  in  Pope  v. 
Redfearne  had  been  invariably  observed  since  that  time,  thought 
that  as  this  was  an  attempt  to  subvert  it,  the  rule  ought  to  be 
discharged  with  costs. 

Rule  discharged  with  costs. 

(a)  4  Burr.  2027.  (b)  Cro.  Pract,  120. 


The  King  against  Smith.  FHday, 

A  Rule  had  been  obtained  to  shew  cause  why  an  information  it  u  no  objec- 
in  the  nature  of  Quo  warranto  should   not  be  granted  ^.?n  ^?  an  ap- 
1  ^      .  I         ■         I  t      •.     f        1  •        1        plication  for 

agamst  the  defendant,  to  shew  by  what  authority  he  claimed  to  an  information 

be  mayor  of  Nottingham,  upon  the  ground  of  his  not  having  aJJ**"*^,^ 

taken  the  sacrament  according  to  the  rites  of  the  church  of  against  a 

mayor  for  not 
having  taken  the  aacrament  within  the  proper  time  before  his  election,  that  the  relators  con- 
curred in  his  election ;  because  that  defect  is  a  latent  one,  arising  from  the  omission  oft  an  act 
positively  required  by  the  Legiskiturv. 

England, 
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peace  and  the  commissioners  of  excise  respectively  given^  of 
transporting  or  whipping  persons  convicted  of  retailing  spirituous 
liquors  without  license,  shall  cease  and  be  no  longer  put  in 
force.  Now  that  proviso  directly  points  to  the  powers  which 
the  magistrates  had  relative  to  the  licenses  for  selling  spirituous 
liquors.  Therefore  it  is  clear  that  the  statute  9  Geo.  S.  c.  & 
did  not  mean  to  interfere  with  the  justices'  licences.  And  the 
distinction  which  has  been  taken  between  the  licenses  by  the 
justices  and  the  licenses  by  the  commissioners  of  excise,  as  ap- 
plied to  these  acts  of  parliament,  renders  the  question  more  clear. 
With  reepect  to  the  other  point:  I  cannot  think  that  fVestminster 
is  a  city  within  the  proviso  in  the  26  Geo.  2. ;  which  only  means 
such  a  city  or  town  corporate,  as  by  virtue  of  its  incorporation 
had  a  power  of  doing  that  which  the  magistrates  for  the  county 
at  large  had  within  the  body  of  the  county.  But  even  supposing 
this  to  be  a  city  within  the  proviso ;  still  the  magistrates  of  such 
B  place  must  pursue  the  regulations  of  the  26  Geo.  2.  except  as  to 
the  time  of  granting  such  licenses :  and  the  objection  to  this 
license  is  not  to  the  time,  but  to  the  manner  atid  place  in  which 
it  was  granted. 

Order  of  Sessions  quashed,  and  the  conviction  affirmed. 


Wednetdoff, 
Feb.  lOtb. 

The  Court 
refused  to 
order  a 
bail-boud  to 
be  cancelled 
on  an  affidavit 
of  the  defen- 
dant tfaat  he 
was  not  Uie 
person ;  and 
they  left  him 
to  his  plea  in 
abatemaot. 


Salter  qui  tarn  against  Shergold. 

^  I  ^HE  defendant,  having  been  arrested  and  given  bail  in  this 
X  action,  which  was  for  a  penalty  under  the  lottery  act,  for 
selling  an  unstamped  share  of  a  ticket,  (signed  H.  Shergold,) 
obtained  a  rule  to  shew  cause  why  the  bail-bond,  which  he  had 
executed  in  the  name  of  T.  Williams,  should  not  be  delivered 
up  to  be  cancelled,  on  an  affidavit  that  Williams  was  his  name  ; 
that  he  had  not  signed  the  name  of  H.  Shergold  to  the  share  of 
the  ticket  in  question;  and  that  he  had  not  used^  nor  was  known 
by  that  name. 

This  rule  was  now  opposed,  ou  an  affidavit  of  one  Bennet, 
who  purchased  the  share  of  the  ticket  on  which  the  action  was 
brought,  stating  that  the  defendant  acted  as  owner  of  the  shop 
where  the  share  was  sold,  and  sold  and  delivered  the  share  of  the 
ticket,  signed  H.  Shergold.     On  which, 

The  Court  refused  to  interfere  in  this  summary  way,  leaving 
the  defendant  to  his  plea  in  abatement ;  and  they 

Discharged  the  nil^» 

Erskifie  and  Shepherd,  in  support  of  the  rule. 

Bearcroft  and  Lowndes^  against  it. 


IN  THE  Thirtieth  Ybau  of  GEORGE  III.  575 

1790. 


YeARDLEY    affainSt    Roe.  Thursday, 

.  Fe6.llth. 

^ARUOW  moved  to  change  the  venue  from  Shropshire  to  ^„  aitoraey, 

Middlesex,  on  the  ground  that  the  defendant,  being  an  when  plaiutifi; 
attorney,  had  the  privilege  of  having  his  cause  tried  in  Middle"  venue  in  Mid' 
sex:  and  cited  Wigley  v.  Morgan,  9,  Str.  1049.  ^'k^^ 

Ilolroyd  opposed  the  motion  on  an  affidavit  stating  that  the  ttnt^  he  hat  no 
defendant  resided  in  Shropshire ;  and  that  the  action  was  brought  ^^"^^^^^ 
to   recover  2/.  iGs,  only  for  serving  process  issued  out  of  a  Tenoeto 
hundred  court  in  Shropshire,  of  which  the  plaintiff  was  the  ^^^^^**^' 
bailiff.     And  he  said  that  though  an  attorney,  when  plaintiffs 
has  the  privilege  of  laying  the  venue  in  Middlesex^  yet  when 
defendant  he  has  not  the  privilege  of  changing  the  venue  to 
Middlesex.  This  rule  was  finally  settled  in  Pope  v.  Redfearne  (a), 
and  has  been  the  invariable  practice  of  the  Court  since  that 
time.     He  also  hoped  that,  as  this  application  was  against  the 
settled  practice,  and  made  to  create  expence  by  having  the  cause 
tried  at  a  distance  from  the  county  where  the  cause  of  action 
arose,  the  Court  would  discharge  it  with  costs. 

Garrow  observed  that  at  all  events  the  rule  ought  not  to  be 
discharged  with  costs ;  as  the  case  in  2  Str.  1049*  ^as  inserted 
in  one  of  the  most  modern  books  of  practice  (b),  as  the  rule  of 
the  present  practice.     But 

The  Court,  agreeing  that  the  rule  as  established  in  Pope  v. 
Redfearne  had  been  invariably  observed  since  that  time,  thought 
that  as  this  was  an  attempt  to  subvert  it,  the  rule  ought  to  be 
discharged  with  costs. 

Rule  discharged  with  costs. 

(a)  4  Burr.  2027.  (6)  Cro,  Pract,  120. 


The  King  against  Smith.  Friday, 

^  ^  Feft.l2tb. 

A  Rule  had  been  obtained  to  shew  cause  why  an  information  it  u  no  objec- 
in  the  nature  of  Quo  warranto  should  not  be  granted  *>?«  ^?  •«  ap- 
against  the  defendant,  to  shew  by  what  authority  he  claimed  to  an  information 
be  mayor  of  Nottingham,  upon  the  ground  of  his  not  having  ^JJ**""^  ®f 

taken  the  sacrament  according  to  the  rites  of  the  church  of  against  a 

mayor  for  not 
havine  taken  the  sacrament  within  the  proper  time  before  his  election,  tliat  the  relators  con- 
eurred  in  his  election ;  because  that  defect  is  a  latent  one,  aricing  from  the  omission  oft  an  act 
positively  required  by  the  Legislature. 
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Englandj  within  one  year  next  before  bis  election,  as  required  by 
tbe  13  Car.  2.  stat.  2.  c.  1.  Tbe  election  had  been  made  on 
the  29lh  of  September  1789  {a). 

Erskine  and  S.  Heywoodj  now  shewed  caose,  objecting  to  tbe 
propriety  of  this  application  from  the  present  relators,  wbo  were 
members  of  the  corporation,  and  who  it  was  sworn  had  concur- 
red in  the  election  of  the  defendant ;  apd  therefore  ought  not  to 
be  permitted  to  impeach  it.     R*  v.  Stacey^  ante  1  vol.  4. 

Lord  KsNYONy  Ch.  J. — ^The  rule  under  which  the  defend- 
ant attempts  to  shelter  himself  from  the  present  application 
holds  very  properly  in  cases  where  the  relators  concur  in  tbe 
election  of  the  defendant,  knowing  of  a  defect  in  the  form  of 
conducting  it :  but  this  is  a  different  case  :  here  the  defect  is  a 
latent  one,  arising  from  the  omission  of  an  act,  which  the  Le- 
gislature have  positively  required  to  be  done  before  any  person 
is  elected  into  a  corporate  office. 

Per  Curiam,  Rule  absolute  (b). 

(a)  By  5  Geo.  1.  c.  6. «.  S.  liie  proMCotion  for  omittiog  to  take  the  sicrmment 
according  to  the  reqtiisitioiii  of  the  1 3  Car .  2.,  in  order  to  oust  the  party  elected  in* 
to  any  corporate  office,  most  be  commenced  within  six  months  after  the  election. 

(b)  Res  V.  Brown^  and  two  others.  East  t9  Geo,  5,  B.R. 

A  mle  (*)  had  been  obtained  for  an  information  in  nature  of  Quo  iMiti«r<*asainit 
the  defendants  as  common  council-men  of  York^  to  shew  by  what  anthority  they 
claimed  to  be  such.  The  ol^ection  was,  that  they  had  not  received  the  sacrament 
vithin  12  months  previous  to  their  election  under  IS  Cor.  S.  si.  2.  e.  1. ;  the  pro- 
secution being  within  six  months  afler  their  election,  accenting  to  5  Geo.  l.  e,  6. 

Erskine  now  sliewed  cause,  and  said  that  if  the  Court  thought  that  the  granting 
of  these  informations  was  not  es  debitojustUutf  but  discretionaiy,  no  case  could 
occur  where  that  discretion  might  more  properly  be  exercised  than  in  the  pre- 
sent. For  the  necessity  of  the  statute  in  question  liad  long  been  done  away, 
and  the  defendants  in  tliis  particular  case  had  been  elected  without  their  know- 
ledge, and  in  their  absence;  so  that  they  had  'no  opportunity  of  going 
through  the  previous  forms  with  a  view  to  their  elections,  and  by  their  affidavits 
they  state  unequivocally  Uiat  they  are  members  of  the  church  of  England.  Ap- 
plications of  this  sort  are  certainly  to  the  discretion  of  the  Court,  because  the 
subject  is  obliged  to  ask  leave  of  the  Court  to  Ale  his  information :  and  a  refusal 
to  grant  leave  on  this  ground,  will  not  operate  as  a  repeal  of  the  statute  of  Car, 
because  if  any  public  inconvenience  is  likely  to  arise  from  the  omission  in  qaes- 
tion,  it  is  still  open  to  tlie  attorney  general  to  prosecute,  if  he  pleases.  Besides 
it  docs  not  appear  here  that  the  party  making  the  appUcation  has  any  connec- 
tion with  the  corporation,  upon  which  ground  the  Court  refused  to  interfere  in 
the  case  of  tbe  King  v.  Siaeey,  ante  l  vol.  l. 

Lord  Ken  YON,  Ch.  J. — I  think  we  are  bound  to  grant  this  information.  The  law 
has  said  that  the  magistracy  of  the  country  shall  be  in  the  hands  of  those  who  profess 
the  religion  of  the  church  of  England,  This  law  had  been  revised  and  softened  down 
since  the  accession  of  the  House  of  Hanover  ;  but  we  are  now  called  upon  to  pare 
away  the  provisions  of  it  still  more  than  the  Legislature  have  yet  thouglit  fit  to  do. 

AsHHDRST,  J.— Where  the  application  is  made  merely  to  disturb  the  local  peace 
of  corporations,  it  is  right  to  enquire  into  the  motives  of  the  party  to  see  how  fiu* 


(•)  Fid,  Croftford  v,  Powell,  2  Bsir,  1013. 


he 
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lie  is  connected  with  the  corporation.    Bat  the  gronnd  on  which  thb  applica-  1790. 

tion  M  made  is  to  enforce  a  general  act  of  parliament,  which  interests  all  the  ■ 

corporations  in  the  kingdom  $  and  therefore  it  is  no  objection  that  the  party  ap-       The  Kma 
plying  is  not  a  member  of  the  corporation.    Another  reason  why  we  may  more         agmmi     • 
safely  interfere  in  this  case  is,  because  this  application  does  not  tend  to  a  disso-        Smith*     ^ 
lution  of  the  corporation. 

BuLLKR  iind  Grose,  Justices,  assented. 

Erskine  then  objected  that  the  rule  ought  at  least  to  be  discharged  as  to  two 
of  the  defendants,  because  they  were  protected  by  the  5  Cf.  1.  e.  6.  as  not 
having  been  sued  within  six  months ;  for  though  that  period  had  not  elapsed 
before  the  rule  to  shew  cause  had  been  prayed  for,  yet  that  was  immaterial, 
because  in  the  Ktag  v.  Regera,  4  Bur.  2524.  YateM,  Justice,  said,  that  it  was 
not  a  cause  in  court  till  the  rule  was  made  absolute  for  an  information. 

But  the  Court  thought  that  the  prosecution  was  commenced  in  this  case  by 
applying  for  the  rule ;  and  added  that  the  defendants  might  take  advantage  of 
that  after  wards,  if  they  thought  it  would  avail.  Rule  absolute. 

Williams  one,  Sfc.  against  Jackson.  fXistfc 

C^HEPHERD  obtaiued  a  rule  to  shew  cause  why  the  defend-  Affidant  ta 
ant   should   not   be  discharged   out   of  custody  on  filing  u^^^^ 
common  bail  on  the  ground  that  the  affidavit,   on  which  he  defendant  is 
had  been  arrested,  was  not  positive.    The  affidavit  was  this :  ^^pi^tiff m 
**  This  deponent  saith  that  J.  Jackson  is  juHtly  indebted  unto  20l.  aecordmg 
*^  this  deponent  in  the  sum  of  20/.  and  upwards,  according  to  deUvered  by  ihi 
**  the  bill  of  this  deponent  delivered  to  the  said  J.  Jackson,  which  pUmitiftofU 
*'  is  for  work  and  labour,  joumies,  and  attendances  done,  perform-  infofficieot. 
^^  ed,  and  bestowed,  by  this  deponent  for  the  said  J.  Jackson, 
''  and  for  money  paid,  laid  out  and  expended  by  this  deponent 
*'  for  and  on  account  of  the  said  J,  Jackson  in  and  about  his 
^  business  and  affairs,  and  at  the  special  instance  and  request  of 
*'  him  the  said  J.  Jackson^  and  for  divers  fees  due  and  of  right 
**  payable  therefore  from  the  said  J.  Jackson  to  this  deponent.** 
Manley  now  shewed  cause,  observing  that  this  was  not  by  re- 
ference (a) ;  that  the  affidavit  was  positive  as  to  the  debt ;  and 
that  what  followed  only  explained  the  nature  of  the  demand* 

But  The  Court  were  of  opinion  that  the  debt  was  not  positively 
sworn  to  ;  and  they  made  the  Rule  absolute* 

(a)  Vid,  1  WiU.  121. 

The  King  against  Jotham  and  others.  Fwf?«h. 

^IBBS  applied  on  a  former  day  for  a  mandamus  to  these  Wherathe 

persons  who  were  trustees  of  a  dissenting  meeting-house  at  endowed 

Bradford  in  Wilts j  called  the  Particular  Baptists,  to  restore  d»»enti«« 

meenng'hoose 
bad  been  expelled  by  a  nujority  of  the  congregation,  the  Court  refused  a  mandamnu  to  restore 
him  applied  for  to  enable  him  to  justify  his  conduct,  because,  it  did  not  appear  he  had  complied 
witli  all  the  recpiisites  necessary  to  give  him  a  primSt/aeU  title. 

John 
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1790*        John  Lloyd  to  the  office  of  minister  of  the  congregation,  anJ 
'        to  the  use  of  the  pulpit.    This  application  was  founded  on 
ogtamt        ^^^  affidavits  of  Lloyd  and  Jotham^  stating  that  in  July  1787 
JoTHAv.      Lloyd  received  an  invitation  from  twenty-seven  persons  of  tbb 
meeting  on  behalf  of  the  whole  congregation  to  accept  the  office 
of  minister,  in  consequence  of  which  he  procured  his  dismission 
from  another  meeting  of  the  same  sect  in  Devonshiref  and  in 
December  following  publicly  addressed  (he  congregation  at  Brad" 
ford,  and  signified  his  acceptance  of  the  office ;  and  that  he 
had  continued   to  officiate  there  as  minister   from   that  time 
till  November  last,  when  he  received  a  paper  from  some  part 
of  the  congregation  purporting  to  be  a  dismissal  of  him ;  that 
since  that  time  the  doors  have  been  shut  against  him  ;  and  that 
be  has  been  prevented  frpm.  performing  the  functions  of  his 
ministry,  although  he  has  offered  to  answer  any  charges  that 
can  be  brought  against  him.     They  further  stated  that  there 
was  an  endowment  for  the  minister  for  the  time  being  of  thb 
meeting-house,  and  that  these  defendants  were  trustees  for  re- 
ceiving the  rents  and  profits,  ^c.  for  that  purpose.     And  Lloyd 
further  deposed  that  when   he   took   upon  him  the  office  of 
minister,  he  conceived  that  the  congregation  could  not  remove 
him  witlwut  his  consent,  unhss  he  should  misbehave  himself j 
but  that  the  appointmetit  was  for  life ;  and  that  such  was  the 
understandmg  of  other  dissenting  ministers  of  the  same  com- 
munion. 

Bearcrofty  Erskine,  and  Jekyll,  shewed  cause,  and  stated  from 
their  affidavits  that  Lloyd  had  behaved  himself  with  great  im- 
propriety and  profaneness,  and  had  made  bis  pulpit  the  vehicle 
of  personal  slander  on  many  of  the  congregation ;  in  consequence 
'  of  which  a  special  meeting  was  held,  when  fifty- five  of  the 
congregation  [which  in  the  whole  consisted  of  less  than  one 
hundred  members]  agreed  upon  his  dismissal,  which  was  signified 
to  him  accordingly  ;  and  they  stated  an  instance  forty-three 
years  ago  of  a  minister  being  dismissed  from  this  meeting- 
house for  immoral  conduct.  The  affidavits  further  stated 
that  Lloyd  had  not  obtained  a  proper  license  as  required  by 
the  act  of  parliament;  and  that  amongst  that  sect  it  is  held 
to  be  absolutely  necessary  after  a  minister  hath  been  chosen 
that  he  should  be  ordained  by  the  ministers  of  the  Baptist 
churchy  who  meet  once  a  year  for  that  and  other  purposes, 
with  which  form  Lloyd  had  never  complied  after  this  elec- 
tion.   This  latter  circumstance  was  insisted  on  by  the  counsel 
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as  a  defect  in  Lloyd's  tide.    And  they  also  objected  to  the  issu-        1790. 

ing  of  this  mandamus  on  the  ground  that  Lloyd  had  not  stated  in 

his  affidavit  that  he  had  complied  with  the  several  regulations        ogainu 

of  the*  toleration  act  (a),  by  which  dissenting  ministers  are  re-      Jotham. 

quired  to  subscribe  the  declaration  therein  contained^  and  such 

of  the  thirty-nine  articles  as  they  do  not  dissent  from. 

Gibbs  in  support  of  the  rule  contended  tliat  it  was  not  necessary 
in  an  application  for  a  mandamus  to  state  with  so  much  precision 
that  all  these  forms  had  been  gone  through :  it  was  sufficient 
to  state  generally  the  title  of  the  party  making  the  application, 
and  the  wrong  for  which  he  seeks  redress.  Now  the  party 
states  his  election,  and  that  he  considered  it  as  an  appointment 
for  life :  but  if  there  be  any  doubt  the  Ck>urt  will  give  him  an 
opportunity  of  trying  the  right,  which  the  congregation  claim,  to 
dispossess  him  in  the  manner  stated  in  the  affidavits.  In  the  case 
of  Rex  v.  Barker  {b)  no  other  ground  was  laid  for  the  mandamus 
but  an  affidavit  of  the  endowment  of  the  pastorship,  and  the 
election  of  the  claimant  by  a  majority  in  whom  the  right  to 
elect  was  vested,  and  who  was  removed  from  the  possession  by 
the  trustees  ;  and  there  the  Court  granted  the  mandamus. 

Lord  Ken  YON,  Ch.  J. — There  is  no  doubt  but  that  a  manda- 
mus  lies  in  these  cases,  where  there  is  an  endowment,  if  a  proper 
case  be  made  out.  But  it  is  necessary  for  a  party  applying 
for  a  mandamus  to  be  restored  to  any  office  to  make  out  a  primA 
facie  title  to  such  office,  and  shew  at  least  that  he  has  complied 
with  all  the  forms  necessary  to  constitute  his  right.  Here  it 
does  not  appear  that  the  party  applying  has  gone  through  all 
those  ceremonies  which  the  particular  sect  of  which  he  is  a 
member  has  made  necessary.  His  Lordship  also  seemed  to  think 
that  the  party  applying  should  have  shewn  his  compliance  with 
the  requisites  of  the  toleration  act. 

AsHHURST,  J. — 'I'hought  the  application  not  sufficiently 
founded ;  and  that  it  was  not  enough  for  the  complainant  to  state 
his  supposition  that  he  was  elected  for  life ;  he  ought  to  have 
shewn  the  grounds  of  it.  And  in  opposition  this,  the  other 
party  has  shewn  an  instance  in  which  the  congregation  exercised 
the  right  of  removing  the  minister. 

BuLLER,  J . — ^The  King  v.  Barker  was  the  case  of  a  rnandamus 
to  admit :  and  there  is  a  great  deal  of  difference  between  that 
and  a  mandamus  to  restore.    The  former  is  granted  merely  to 

(a)  iW.lf  M.  c.  18.  f .  8.  (6)  3  Bwrr,  U6^; 

Vol.  IIL  P  p  enable 
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enable  the  party  to  try  his  rights  withotit  which  he  would  be 
left  without  any  legal  remedy.  But  the  Court  have  always 
looked  much  more  strictly  to  the  right  of  the  party  applying 
for  a  mandamus  to  be  restored.  In  these  cases  he  must  shew  a 
primd  facie  title  :  for  if  he  has  been  before  regularly  admitted, 
be  may  try  his  right  by  bringing  an  actiouj  for  money  had  and 
received  for  the  profits.  Therefore  in  order  to  entitle  himself 
to  this  extraordinary  remedy,  he  must  lay  such  facts  before 
the  Court  as  will  warrant  them  in  presuming  that  the  right  is 
in  him ;  whereas  here  no  facts  have  been  stated  to  shew  the 
groumd  of  his  title.  Therefore  I  am  clearly  of  opihion  that 
this  mandamus  ought  not  to  be  granted. 
Grose^  J.  of  the  same  opinion. 

Rule  discharged. 


Reynolds  Gent,  against  Adams. 

The  writ  of  l^ORGAN  obtained  a  rule  calling  on  the  plaintiff  in  out- 
2m  Myfie*^  lawry  to  shew  cause  why  the  writ  of  capias  utlagatum  and 

•beriff^retarn  the  sheriff's  return  to  it,  which  had  been  filed  by  the  plaintiff 
be  fiied^ltlT  ^°  ^^^  treasury  chamber,  should  not  be  taken  off  the  file  there 
the  clerk  of  ibe  and  carried  to  the  of&ce  of  the  clerk  of  the  exigents  and  out- 
*^^^^  lawries,  in  order  that  a  transcript  might  be  sent  to  the  Court  of 

Exchequeri  upon  which  to  apply  for  an  amoveas  manus. 

Marryat  shewed  cause ;  coutending  that  on  the  reason  of  the 
thing  the  capias  utlagatum  and  the  return  were  properly  filed  in 
the  treasury  chamber,  because  the  record  of  the  outlawry  bemg 
there  the  writ  and  return  were  necessary  documents  to  enable 
the  officer  to  enter  upon  the  roll  the  subsequent  proceedings, 
either  in  the  prosecution  or  reversal  of  the  outlawry.  Although 
all  previous  writs  towards  the  outlawry  are  filed  with  the  clerk 
of  the  exigents,  yet  each  of  those,  together  with  the  return,  is 
filed  with  him  as  a  warrant  for  his  issuing  the  next  subsequent 
process:  but,  after  a  capias  utlagatum  is  issued,  no  further  pro- 
cess goes  from  his  office,  and  consequently  no  warrant  is  requi- 
site for  his  justification  in  issuing  it.  And  the  capias  utlagatum 
being  after  judgment  ought  to  be  filed  in  the  treasury  like  any 
other  judicial  process. 

An  affidavit  was  also  produced  that  the  clerk  of  the  treasury 
chamberi  as  well  as  the  clerk  pf  the  exigents,  daimedj^  juid  ia 

fact 
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fact  exercised,  the  right  of  receiving  and  filling  the  capias  tif-         1790* 
lagatum.  — — 

Morgan  was  about  to  proceed  in  support  of  hb  rule :  but     ^I^^"* 
The  Court  ordered  it  to  be  referred  to  the  Master  to  enquire  in       Adaks. 
which  of  the  oflBces  this  writ  ought  to  have  been  filed ;  who 
reported  on  a  subsequentday  that  it  ought  to  have  been  filed  with 
the  clerk  of  the  exigents. 

But  Lord  Kenyon,  Cb.  J. — desired  it  might  be  understood 
that  it  was  afterwards  to  be  carried  to  the  office  of  the  cmtos 
brevium. 


The  King  against  G.  Babb. 


A  Rule  having  been  obtained  for  an  information  in  the  nature  Where  a  mle 
of  a  quo  warranto  against  one  Woolmer  to  shew  by  what  gnuited°for  aa 
authority  he  claimed  to  be  mayor  of  Great  Grimsby  in  Lincoln^  ^onnatien  in 
shirCf  at  the  relation  of  three  persons  who  were  aldermen  of  the  q%o  ummmu 
corporation,  those  persons  also  obtained  the  following  rule  in  the  ^^^^'^ 
last  term;  '*  R.  v.  Woolmeri  It  is  ordered  that  the  said  prosecutor  aatfaority  be 
**  in  the  said  cause,  his  agent,  attorney,  or  solicitor,  shall  have  the  ^^  ^^ 
^'  inspection  of  all  the  public  books,  records,  and  papers,  of  and  be-  the  relation  of 
"  longing  to  the  borough  of  Great  Grimsby  in  the  county  of  iin-  corooraton 
*'  coin,  in  whose  custody  soever  they  are,  and  shall  take  copies  of  and  anotber 
"  them  or  any  part  of  them  at  his  own  proper  costs  and  charges,  SiuTfor 
''  by  delivering  and  leaving  with  the  said  G.  Babb  [who  was  the  uupecting  aU 
"  town-clerk]  a  true  copy  of  this  rule,  and  at  the  same  time  boo^[^i^? 
^'  shewing  him  the  original.''     On  a  former  day  in  this  term  a  ^*  <Juected  to 
rule  was  obtained  against  Babb  to  shew  cause  why  an  attachment  clerk;  an 
should  not  issue  against  him  for  not  giving  an  inspection  of  all  l!^^^'*  ^ 
the  books,  Sfc,  in  obedience  to  the  rule.     Afterwards,  and  be-  related  to  ike 
fore  cause  was  shewn  against  this  last  rule,  the  orieinal  rule  for  ^J^^^^^^ 

.      .    -  .  ..     •  ■•  Office  qfmtnfn^ 

the  mformation  was  discharged.  was  beld  to  be 

Erskine  now  shewed  cause  against  the  rule  for  an  attachment  ^mpijiin!^ 
on  an  affidavit,  stating  that  the  defendant  had  complied  with  the  with  the  bitter 
substance  of  the  rule  by  having  given  an  inspection  of  all  those  JlJotect  the** 
books,  ^c.  which  related  immediately  to  the  subject  matter  in  ^^^^^"^^ 
dispute  in  the  rule  for  the  information  in  the  nature  of  quo  attachment  as 
warranto  against  Woolmer,  ^^'i'  ^  contempt 

Balguy,  Adam,  and  Lowndes,  on  the  same  side^  were  stopped,  it  appearing' 
by  the  Court.  ^!^h^^. 

n  -r^  ^    meted  bonA  fide. 

P  p  a  Bearcrqftf  [8.  T.  R.  69o.] 
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1790.  Bearcroji  and  Yorke,  in  support  of  the  rule,  contended  tfaat 

■         as  the  rule  in  plain  terms  extended  to  all  papers^  Sfc.  it  was  not 

alatiut  in  ^he  power  of  Babb  to  limit  the  constmction  of  it  to  such  papers 
Babb.  Qdiy  ag  respected  the  office  and  election  of  mayor.  It  is  suiE* 
cient  in  this  case  to  observe  that,  even  if  the  rule  bad  been  con- 
ceived in  terms  too  general,  it  was  equally  a  contempt  in  bim 
to  limit  the  operation  of  it.  If  he  had  had  any  doubts  respecting 
the  propriety  of  the  rule,  as  couched  in  the  present  terms,  be 
should  have  applied  to  the  Court  to  correct  it.  But  the  rule 
was  properly  conceived ;  for  it  was  applied  for  on  behalf  of 
some  of  the  corporators  themselves,  who,  having  an  interest  in 
common  with  the  rest  of  the  body  in  all  the  papers  belonging 
to  the  corporation,  have  a  right  to  inspect  them  at  all  times. 
And  the  practice  of  granting  such  rules  has  prevailed  since  the 
time  of  fVilliam  3.  1  Lord  Raym.  253.  M.  9  fV.  3.  B.  v. 
Littleton,  M.l  Geo.  \.  B.  R.  R.  v.  The  fraternity  of  Host- 
men  in  Newcastle  upon  Tj/ne^  2  Str.  1223.  R.  ▼.  Shelljf,  anie 
3  W.  141.  The  cases,  where  a  limited  inspection  has  been 
granted,  are  those  where  the  question  has  arisen  between  a  cor- 
poration and  a  stranger. 

Lord  Ken  YON,  Ch.  J. — It  has  been  argued  that  this  applica- 
tion for  an  inspection  of  the  papers  differs  from  the  case  of  an 
application  made  by  a  stranger,  because  (his  rule  was  obtained  by 
some  of  the  members  of  the  corporation.  For  the  purpose  of  the 
argument,  it  may  be  admitted  that  in  certain  cases  the  members 
of  a  corporation  may  be  permitted  to  inspect  all  papers  relating 
to  the  corporation  :  but  if  such  an  application  had  been  made 
in  this  instance,  it  would  have  been  for  a  mandamus  for  that 
purpose ;  whereas  this  is  an  application  for  a  rule  of  Court  in 
the  case  nhich  is  iutitled  "  R.  v.  Woolmer^^  where  the  in- 
quiry was  respecting  the  validity  of  Woolmers  election  to  be 
mayor :  and  it  must  be  remembered  that  we  cannot  grant  a  rule 
of  Court  for  the  inspection  of  papers,  unless  there  be  a  cause 
jn  the  Court,  and  some  proceeding  in  it.  This  therefore  is  like 
the  case  of  an  application  by  a  stranger  to  the  corporation.  And 
in  such  a  case  I  think  we  should  transgress  the  line  of  our  duty, 
if  we  were  to  grant  a  general  unlimited  inspection  of  all  papers 
respecting  the  corporation.  We  ought  to  confine  the  rule  to 
the  inspection  of  such  papers  only  as  respect  the  subject  matter 
in  dispute.  But  it  is  said,  that,  whether  or  not  this  rule  was 
properly  drawn,  the  defendant  has  been  guilty  of  a  contempt  of 

the 
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the  Court  in  not  obeying  the  rule  as  i^is  drawn  in  general  terms.        1790. 
But  as  he  s  w  ears  that  he  has  given  an  inspection  of  all  such  papers        ' 
as  relate  to  the  election  of  mayor,  which  was  the  pnly  subject  in        againu 
dispute  in  the  cause  of  The  King  v.  fVoolmer,  and  as  he  appears        Uabb. 
not  to  have  refused  an  inspection  of  all  the  other  corporation 
papers  from  corrupt  or  improper  motives,  I  think  that  this  rule 
ought  to  be  discharged;  though  we  ought  not  to  countenance 
the  idea  that  any  person,    to  whom  a  rule  is  directed,    may 
assume  to  himself  the  power  of  controlling  the  generality  of  the 
teinis  of  it. 

AsHHURST,  J. — I  think  the  Court  ought  to  make  some  regula-* 
tion  respecting  these  rules  for  inspecting  papers.  There  does 
not  appear  to  be  any  reason  why  we  should  grant  a  rule  for  in- 
spection till  the  rule  for  the  quo  warranto  information  is  made 
absolute.  It  may  be  time  enough  to  grant  the  rule  for  inspec- 
tion after  leave  to  file  the  information  is  granted,  and  before  the 
trial  of  it.  For  1  believe  that  many  of  these  applications  are 
made  by  way  of  experiment  to  see  whether  the  corporation  can- 
not be  thrown  into  confusion.  But,  whenever  the  rule  for  in- 
spection may  be  granted,  it  ought  always  to  be  limited  to  (he 
inspection  of  such  papers  as  relate  to  the  subject  matter  then 
under  discussion.  And  I  see  no  difference  between  the  applica* 
tion  of  a  stranger  and  of  a  corporator.  For  if  the  latter  has  a 
general  right  of  inspection,  he  may  apply  at  any  time,  and  not 
wait  till  there  is  a  cause  in  the  Court  before  he  makes  that  the 
ground  of  his  application.  And  if  he  has  ouly  a  right  to  apply 
when  there  is  a  cause  in  the  Court,  then  he  has  only  the  same 
limited  right  that  a  stranger  has.  If  a  corporator  apply  for  a 
general  inspection  of  all  papers  merely  on  the  ground  of  his 
having  an  interest  in  them  as  being  a  member  of  the  corpora- 
tion lie  must  apply  in  a  different  form  :  but  this  is  an  applica- 
tion for  a  rule  of  Court  in  a  cause  depeiiding  in  the  Court.  And 
as  the  town-clerk  gave  an  inspection  of  all  the  papers  which  re- 
late to  the  subject  in  dispute  in  that  cause,  (which,  I  think  is  the 
true  construction  of  the  rule,)  I  think  he  has  not  been  guilty  of 
a  contempt  of  the  Court. 

BuLLER,  J. — Not  being  in  Court  when  the  question  was 
argued  at  the  bar  gave  no  opinion. 

Grose,  J. — This  motion  is  grounded  on  a  supposed  wilful  con- 
tempt in  disobeying  a  rule  of  this  Court;  and  therefore  if  we  saw 
any  fair  ground  to  suspect  that  the  defendant  had  acted  with  a 
view  to  elude  the  rules  of  the  Court,  the  rule  for  the  attachment 

P  p  3  ought 
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1790«       ought  fo  be  made  absolute.    But  if  we  were  to  grant  the  attacb* 

'        ment,   and  the  defendant  were  to   answer  to  interrogatories 

ogmnH^  in  the  same  manner  that  he  has  now  sworn,  he  ought  not  to  be 
Bab0.  punished  as  for  a  contempt,  because  it  seems  to  me  that  he  has 
not  been  guilty  of  any  wilful  disobedience  of  the  rule  of  the 
Court.  Another  circumstance  also  weighs  with  me  in  discbarg* 
ing  this  rule,  that  the  original  rule  against  Woolmer  appears  to 
have  been  made  merely  as  a  foundation  for  this  rule,  to  procnre 
an  inspection  of  all  the  corporation  papers  for  the  purpose  of 
seeing  whether  the  corporation  could  not  be  thrown  into  con« 
fusion* 

Rule  discharged. 


THE   EN|>  OF  HILARY  TEAM. 


CASES 


ARGUED  AND  DETERMINED 


IN  THE 

Court  of  KING'S   BENCH, 

IN 

Easter   Term, 

In  the  Thirtieth  Year  of  the  Reigo  of  George  III. 


1790. 


The  two  following  Rules  were  publicly  read  in  the 
Court  on  the  first  Day  of  the  Term. 

Easter  Term,  30  Geo.  3. 

King's  Bench  >  TT  IS  ORDER£D  (a)  by  the  Court,  That 
Prison.  i  ^  from  and  after  the  First  Day  of  Trinity 
Term  next,  the  Rule  made  on  Friday  next  after  the  Octave  of  the 
Purification  of  the  Blessed  Virgin  Mary,  in  the  Sixth  Year  of  the 
Reign  of  King  George  the  First,  and  all  other  Rules  for  esta- 
blishing the  Rules  of  the  King's  Bench  Prison,  shall  be  and 
the  same  are  heieby  repealed.  AND  IT  IS  FURTHER  OR- 
DERED, That,  from  and  after  the  said  First  Day  of  Trinity  Term 
next,  the Rulesof  the  King's  Bench  Prison  shall  be  comprised 
within  the  Bounds  following,  exclusive  of  the  Public  Houses 
hereinafter  mentioned ;  That  is  to  say,  from  Great  Cumber  Court, 
in  the  Parish  of  Saint  George  the  Martyr  in  the  County  of 
Surrey,  along  the  North  Side  of  Dirty  Lane,  and  Melancholy 
Walk,  to  Black  Friars  Road,  and  along  the  Western  Side  of  the 
said  Road  to  the  Obelisk,  and  from  thence  along  the  South  West 
Side  of  the  London  Road,  round  the  Direction  Post  in  the  Centre 
of  the  Roads  near  the  Publick  House  known  by  the  Sign  of  the 
Elephant  and  Castle,  and  from  thence  along  the  Eastern  Side  of 

(a)  This  Rule  has  since  been  repealed,  and  another  sabttitoted  in  its  Room  ; 
£.  35  G,  3.  Vide  pos/.  6  vol.  305.  and  the  Utter  has  been  abo  enlarged.  lb.  778* 
Tnn,  36  G.  3. 

P  p  4  Newing- 
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1790.        NewiDgton  Causeway  to  the  Great  Cumber  Court 

AND  IT  IS  ALSO  ORDERED,  That  the  New  Gaol,Soulli- 
wark,  and  the  Highway  exclusive  of  the  Houses  on  each  aide  of 
it,  leading  from  the  King's  Bench  Prison  to  the  said  New 
Gaol,  shall  be  within  and  part  of  the  said  Rules  (a).  AND  IT 
IS  LASTLY  ORDERED,  That  all  Taverns,  Victualling- 
Houses,  Ale-houses,  and  all  Wine  Vaults,  and  Houses  or  Places 
licensed  to  ^ell  Gin,  or  other  Spirituous  Liquors,  shall  be  ex- 
cluded out  of  and  deemed  no  part  of  the  said  Rules. 

BY  THE  COURT. 

(a)  Lord  Kenyon,  Ch.  J.  gareas  a  reason,  forincladiDg  the  New  Gaol  Somik" 
wurkf  and  the  highway  leading  to  it,  within  the  Rules,  that,  in  case  of  misbe- 
haviour by  any  of  the  prisoners  in  the  King's  Bench,  they  might  be  remoTed  to 
tlic  New  GaoL 


Easter  Tettn,  SO  Geo.  3. 

King's  Bench  >TT  IS  ORDERED,  That,  from  and  after 
Prison.  ^  A  the  First  Day  of  Trinity  Term  next,  no 
Prisoner  in  the  King's  Bench  Prison,  or  within  the  Rules 
thereof,  shall  have,  or  be  entitled  to  have,  Day  Rules,  above  Three 
Days  in  each  Term.  AND  IT  IS  FURTHER  ORDERED, 
That  every  such  prisoner,  having  a  Day  Rule,  shall  return  within 
the  Walls  or  Rules  of  the  said  Prison  at  or  before  Nine  o'Clock 
in  the  Evening  of  the  Day  for  which  such  Rule  shall  be  granted. 

BY  THE  COURT. 


jj^^'^th.  Dudley  agaiitst  Folliott. 

A  covenant  in    ^T^HIS  was  an  actidn  of  covenant.    Tlie  declaration  stated 

-L  indentures  of  lease  and  release,  made  on  the  27th  and  28th 
April  1780,  between  the  defendant  of  the  Township  of  Jamaica 
in  Queen^s  County,  in  the  island  of  Nassau,  \\\  the  province  of 
New  Yorkf  of  the  one  part,  and  one  JVendel  Boos  of  the  same 
province  of  the  other  part,  by  which  the  defendant  granted,  bar- 
gained, and  sold,  for  1200/.  under  the  said  IVendel  Boos,  his  heirs ^ 
executors,  Sfc,  a  certain  messuage  and  lot  of  land  situated  in  the 


a  conveyance 
of  lands  in 
Amerieaf 
during  the 
time  of  the 
rebellion  in 
that  country, 
that  the 
grantor  had  a 
legal  tiUe,  and 
that  the 

grantee  might  township  of  Jamaica  aforesaid,  then  in  the  tenure  and  occupa- 
peaceably  r  #  r 

cqjoy,  4r^-  linthout  the  let,  interrnptipn,  ^c.  of  the  grantor  and  his  heirs,  of  or  any  otktr  penom 
wkmnsaever,  is  not  broken  by  the  states  of  America  seizing  the  lands  as  foifeited  for  an  act  done 
previous  to  the  conveyance  j  notwithstanding  the  subsequent  acknowledgment  of  their  inde- 
pendence by  this  country.— >Such  a  covens^it  does  not  extend  to  the  acts  of  wrong  doers,  but 
only  to  penons  claiming  by  a  legal  title. 

tiOD 
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tion  of  the  said  defendaDt ;  in  which  release  was  a  covenant  by  1790. 
the  defendant  that  he  then  was  the  true,  lawful  and  rightful,  J 
owner  of  the  said  message  and  lot  of  land,  and  was  seised  in  his  against 
own  right  of  a  sure,  perfect,  absolute,  and  indefeazible  estate  of  Fo^liott. 
inheritance  in  fee  simple  in  the  same,  with  the  appurtenances, 
and  had  full- power  and  authority  to  grant  and  convey  the  same 
in  manner  abovementioned ;  and  also  that  the  said  IVendel  Boos^ 
his  heirs,  Sfc,  might  for  ever  thereafter  have,  hold,  occupy, 
possess,  and  enjoy,  the  premises,  with  the  appurtenances,  ^c* 
without  the  let,  trouble,  hindrance,  molestation,  interruption,  or 
denial  of  him  the  defendant,  his  heirs,  S^c.  and  of  and  from  all 
and  every  other  person  or  persons  whomsoever ;  and  that  he  the 
said  Wendell  Boos,  his  heirs,  Sfc,  might  enjoy  the  same,  S^c,  freed 
from  incumbrances,  8fc.  The  indenture  also  contained  a  gene- 
ral warranty.  The  declaration  then  stated  a  grant  in  fee  of  the 
premises  to  the  plaintiff  from  Boos  by  indentures  of  lease  and 
release,  dated  15th  and  l6lh  May  1782 ;  and  then  assigned  as 
breaches,  that  the  defendant  at  the  time  of  making  the  indentures 
between  him  and  Boos  was  not  seised,  ^c.  nor  had  full  power 
and  authority  to  grant  and  convey  the  premises  in  manner  above 
mentioned ;  but,  on  the  contrary  thereof,  the  said  premises  long 
before  and  at  that  time  were  forfeited  to  and  vested  in  the  people 
of  the  State  of  New  York,  by  virtue  of  an  act  passed  by  the  peo- 
ple of  the  said  State  represented  in  senate  and  assembly ;  2dly, 
That  the  plaintiff  could  not  hold  and  enjoy  the  same  premises 
quietly ;  but  on  the  contrary  thereof,  after  the  time  of  making 
the  said  indentures  above  mentioned  respectively,  to  wit,  on  the 
£rst  of  January  1784,  certain  persons  commissioned  under  the 
authority  of  the  said  act  entered  into  the  said  granted  premises* 
and  expelled  the  plaintiff,  S^c,  Pleas,  1st,  non  est  factum.  2dly, 
That  the  defendant  was  seised,  and  bad  authority  to  grant. 
3dly,  That  the  plaintiff  did  occupy  and  enjoy  the  premises  after 
the  making  of  the  said  indentures.  On  each  of  which  issue  was 
joined.  4thly,  That  at  the  time  of  making  the  said  supposed 
act  by  the  people  of  the  said  supposed  State  of  New  York,  the 
said  people  were  subjects  to  the  King,  and  in  open  rebelliou 
against  him  and  his  government.  Sthly,  That  at  thje  tiqne  of 
making  the  supposed  act  by  the  people  of  the  State  of  New  York, 
nnd  at  the  time  of  making  the  said  indentures  between  the  de- 
fendant and  the  said  Wendel  Boos,  the  plaintiff  and  defendant 
were  subjects  residing  in  New  York  under  the  government  and 
protection  of  the  King;  and  that  the  said  indentures  were  exe* 

cuted 
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1790.       cuted  to  Wendel  Boos  as  a  trustee  for  the  plaintiff;  and  tbat  to  tlie 
'  time  of  execatiuK  the  same  the  people  of  fiew  York  were  sub- 

mgamst       jects  of  the  King  in  open  rebellion  against  him  and  his  govero- 
FoLLioTT*     ment.  Replication  to  the  fourth  plea.  That  before  the  making  of 
the  first  mentioned  indenture,  and  of  the  said  act  above  men- 
tioned, to  wit,  on  the  4th  of  October  1776,  the  said  people  of  tht 
'    Sute  of  New  York,  together  with  the  people  of  certain  other 
States  of    North    America,    having    been   formerly   colonies 
belonging  to  the  King,  had  confederated   together  under  tlie 
title  of  **  The  United  States  of  America"  and  had  publicly  iie« 
nounced  all  allegiance  to  the  King,  and  had  declared  themselves 
Free  and  Independent  States ;  and  that  from  the  said  4th  of  Oc/o- 
her  1776  until  the  treaty  of  peace  thereinafter  mentioned,  there 
was  open  war  between  the  King  and  the  said  United  States ;  and 
that  the  said  United  States  did  not  at  any  time  after  the  said  4th 
of  October  1776  acknowledge  allegiance  to  the  King,  but  have 
governed  their  subjects  as  independent  sovereign  States,  except 
in  certain  parts  of  the  dominions  of  the  said  United  States,  of 
which  certain  armies  of  the  King  kept  hostile  possession  by  force 
of  arms,  and  in  a  state  of  war  against  the  said  United  States,  and 
during  such  time  only  as  the  said  armies  of  the  King  kept  such 
hostile  possession  as  aforesaid ;  and  further  that  for  putting  an 
end  to  the  said  war  by  a  definitive  treaty  of  peace  between  the 
King  and  the  said  United  States  on  the  3d  of  September  17B3,  the 
King  did  acknowledge  the  said  United  States  to  be  sovereign  and 
independent  States,  and  did  treat  with  them  as  such,  and  for  him- 
self, his  heirs  and  successors,  did  relinquish  all  claims  to  the 
government  and  territorial  rights  of  the  same.     Replication  to 
the  5th  plea,  the  same  as  the  former,  stating  the  city  of  New 
York  to  be  part  of  the  State  of  New  York,  and  that  the  plaintiff 
and  defendant,  after  the  said  4th  of  October  1776,  resided  in  the 
same  city  under  the  government  and  protection  of  the  King 
during  such  time  only  as  the  armies  of  the  King  so  kept  hostile 
possession  as  aforesaid  of  the  said  city.   To  both  uhich  replica* 
tions  the  defendant  demurred  generally,  and  the  plaintiff  joined 
in  demurrer. 

Wood,  in  support  of  the  demurrer,  was  stopped  by  the  Court. 
£mw,  contra,  meant  to  submit  two  propositions ;  first,  that  the 
defendant  at  the  time  of  entering  into  the  covenant  had  not  a  good 
title  to  the  premises  in  question,  inasmuch  as  they  were  then 
vested  in  the  State  of  Nets'  York  by  an  act  of  confiscation  ;  that 
State  as  well  as  the  other  States  of  America  having  then  publicly 
renounced  all  allegiance  to  this  country,  and  their  independence 

being 
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being  afterwards  recognized  by  the  treaty  of  peace  in  1783, 
which,  though  it  was  not  signed  till  afterwards,  yet  had  relation 
to  the  time  when  those  States  declared  themselves  independent. 
Secondly,  That  the  covenant  extended  not  only  to  acts  done  by 
persons  having  or  claiming  title,  but  to  an  eviction  even  by  a  wrong* 
doer ;  for  which  he  cited  the  case  of  Mount  ford  v.  Catesby,  Dyer 
328  (a).  The  words  of  this  covenant  are  "  without  the  let,  S^c 
**  of  the  defendant  and  his  heirs,  and  o{  all  and  every  other  person  or 
*'pesons  whomsoever ;"  whereas  the  usual  way  is  only  to  covenant 
against  the  grantor  and  all  those  claiming  under  him.     But 

The  Court  J  having  no  doubt  about  the  law  as  it  respecte  the 
first  question,  and  thinking  it  would  lead  to  the  discussion  of  im- 
proper topics,  would  not  permit  it  to  be  argued.  And  as  to 
the  second  question,  they  thought  it  equally  clear ;  for  even  a 
general  warranty,  which  is  conceived  in  terms  more  general  than 
the  jpresent  covenant,  has  been  restrained  to  lawful  interruptions. 
Per  Curiam,  Juflgment  for  the  defendant  (&)• 

(a)  Vide  t%  H.  6.  52.  h.  pi.  26.  where  it  is  Mid, "  If  a  lease  be  made  for  a  term 
*^  of  years  by  deed,  so  that  the  lessor  is  chargeable  by  writ  of  covenant,  if  a 
"  stranger  who  has  no  right  oast  the  termor,  yet  he  shaU  not  have  a  writ  of 
*'  covenant  against  his  lessor.  But  if  he^  to  whom  the  ngJU  belongs^  onst  tha 
''  tenner,  then  he  shall  have  covenant  against  his  lessor.**  See  also  TUdale  ▼• 
Sir  fV.  Essexj  Moor  R61.  Hob.  54,  35.  Chanijlower  v.  Prieetliff  Cro.  EUz.  914. 
Broking  v.  Cham,  Cro.  Jae^  425.  Hammond  v.  Dod^  Cro:  Car.  5.  and  Hay$  v« 
B'ukttttajfy  Fati^ik.118,  which  are  to  the  same  effect. 

(6)  Vid.  Ogden  v.  FoUiott,  in  error,  poet,  726. 


1790. 

DUOLST 

againai 

FOLUOTT. 


Curtis  and  Another  against  Vernon,  Executor  of    ^^^^. 

Palmer.  ^ftu  24th. 

CASE  on  promises  by  the  testator.  Pleas,  Ist,  Ne  unques 
executor.  2dlj,  Pkni  administravit.  Sdly,  That  Palmer 
died  intestate,  and  that  the  defendant  never  was  executor,  nor 
ever  possessed  of  any  of  his  goods,  save  as  executor  of  his  own 
wrong ;  that  after  Palmer's  death,  and  before  the  14th  of  May 
1789  (a)  adminisiration  was  granted  to  his  widow,  S.  Palmer; 
and  that  on  the  15th  of  May  1789  the  defendant  delivered  over 
to  the  administratrix  all  the  goods,  ^c.  belonging  to  the  intestate 
which  came  to  his  hands.  4thly,  That.the  defendant  never  was 
executor,  Ifc.  save  as  executor  of  his^  own  wrong ;  that  admini- 
stration was  granted  to  S.  Palmer  (as  before) ;  that  the  defendant 
recovered  3000/.  on  a  bond  in  this  Court  in  the  intestate's  life- 


after  the  hringiBg  of  the  aclioii  by  the  crediiar. 

(a)  The  day  wbeo  the  plea  was  iied» 

time^ 


An  executor  de 
eon  t&rt  cannot 
discharge  him- 
self from  an 
action  brought 
by  a  creditor 
by  delivering 
over  the  effects 
to  the  rightfiil 
executor  ^fter 
themctionie 
broughim    Nor 
can  he  retain 
for  his  own 
debt  of  a  high- 
er nature  by 
consent  of  the 
rightful  execu- 
tor given 
[2  H.  Bl.  18.] 
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1790.        time ;  that  no  goods  or  effects  of  the  intestate  ever  came  into  tbe 

defendant's  possession^  escep t  goods  of  the  value  of  794/.  1 3s.  Qd. 

J^Mt        which  are  not  sufficient  to  satisfy   his  said  debts :    and   that 
Vkrnon.       the  administratrix  on  the  l^th  of  May  1789  assented  to  his  re* 
taining  those  goods  in  satisfaction  of  his  debt* 

To  the  two  last  pleas  there  was  a  general  demurrer,  and  join- 
der in  demurrer. 

fViglej/  for  the  demurrer.  The  third  plea  cannot  be  supported  ; 
because  it  appears  from  all  the  authorities  on  this  subject  that  an 
executor  de  son  tort  cannot  purge  his  tortious  act  after  an  action  is 
brought  against  him  by  delivering  over  the  goods,  of  which  he 
has  taken  possession,  to  the  rightful  administrator;  though  he  may 
discharge  himself  by  delivering  them  over  previous  to  the  com- 
mencement of  the  action.  Keble  v.  Osbaston^  HobAQ.  Bradbury 
V.  Keynil,  Cro.  Eliz.  563.   Salk.  3 1 3.   Anonymous^  and  Padget 
V.  Priest,  ante  2  vol,  97.    For  in  the  language  of  one  of  those 
cases,  **  Having  once  made  himself  chargeable  to  the  plaintiff's 
'^  action,  as  being  executor  de  son  tort,  he  shall  never  afterwards 
'^  discharge  himself  by  matter  ex  post  facto. ^    And  great  incon- 
veniences would  ensue  if  the  law  were  otherwise :  for  no  person 
would  incur  any  risk  by  making  himself  executor  de  son  tort, 
since  when  he  was  su<Hl  by  a  creditor,  he  would  immediately  dis- 
charge himself  by  delivering  over  the  goods  to   the  rightful 
administrator;  and  thus  the  creditor  would  be  driven  to  the 
vexation  and  expence  of  two  actions ;  and  in  case  tht^  debt  was 
nearly  barred  by  the  statute  of  limitations  before  he  commenced 
his  first  action,  both  those  actions  might  be  fruitless,  from  the 
delay  occasioned  by  bringing  the  first.   The  4th  plea  is  also  bad ; 
because  an  executor  deson  tort  cannot  retain  in  satisfaction  of  his 
own  debt ;  as  that  would  not  only  enable  him  to  take  advantage  oF 
his  own  wrong,  but  would  occasion  a  contention  among  the  cre- 
ditors to  take  possession  of  the  intestate's  effects  without  any  au- 
thority in  law.     Coulters  case,  5  Rep.  SO.     Neither  can  he  re- 
tain with  the  assent  of  the  person  who  afterwards  becomes  the 
rightful  administrator,  since  that  would  be  attended  with  the 
same  inconvenience. 

Wood,  contra.  In  support  of  the  3d  plea :  An  executor  de 
son  tort  cannot  be  charged  with  more  than  the  value  of  those 
goods  of  the  intestate  of  which  he  has  taken  possession  ;  and  he 
may  discharge  himself  from  being  liable  even  thus  far  by  de- 
livering over  the  goods  to  the  rightful  administrator.  1  Mod. 
213.  Otherwise  an  executor  de  son  tort  might  be  doubly 
charged ;  first  by  any  creditor  of  the  intestate  for  the  value  of 

the 
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• 

the  goods  taken,  and  Sdly,  by  the  administrator  in  trover ;  for        1790.  . 

the  first  recovery  would  be  no  bar  to  the  action  of  the  admini-        

strator*  And  such  executor  is  equally  discharged  by  delivering  agmmtt 
over  the  goods  to  the  right  administrator  whether  the  action  Vbrmow. 
be  or  be  not  commenced,  provided  the  delivery  be  made  before 
plea  pleaded ;  as  will  appear  by  the  reasoning  of  the  cases  cited 
on  the  next  point.  As  to  the  fourth  plea:  If  after  action 
brought,  and  before  plea  pleaded,  the  executor  take  out  let- 
ters of  administration,  he  may  plead  a  retainer  for  his  own 
debt ;  though  the  taking  administration  does  not  abate  the  writ* 
Whitehead  v,  Sampson,  Freem.  265 ;  2  Show.  373  ;  Baker  v. 
Beris/ord,  1  Sid.  76;  2  f^entr.  180;  Williamson  v.  Norwich^ 
Sty.  337;  I  RoL  Abr.  923.  L.  p/.  12;  and  Faughan  v.  Bromn^ 
t  Str.  1 106;  Andr.  328.  If  then  the  defendant  himself  might 
have  retained  in  satisfaction  of  his  own  debt  in  the  event  of  let« 
ters  of  administration  having  been  granted  to  him  even  after  the 
action  was  brought,  and  this  he  might  have  done  as  his  debt  was 
of  a  higher  nature  than  the  plaintiflTs,  it  seems  to  follow  that  ho 
may  also  retain  with  the  assent  of  the  rightful  administrator; 
and  that  assent  is  stated  in  the  plea. 

Wigley,  in  reply,  observed  that  the  case  in  Mod*  did  not  shew 
that  the  executor  de  son  tort  could  discharge  himself  by  deliver- 
ing over  the  goods  after  the  action  was  brought.  And  that  the 
cases  cited  on  the  second  point  were  not  applicable,  because  they 
only  prove  that  the  executor  de  son  tort  may  purge  bis  own 
wrong  by  procuring  letters  of  administration  to  himself  \  and 
that  even  in  those  cases  the  writ  does  not  abate,  but  the  plaintiff 
may  have  judgment  of  assets  quando  acciderent :  whereas  here, 
if  the  plaintiff  do  now  succeed,  there  roust  be  judgment  against 
him.  Those  cases  were  determined  on  the  ground  of  the  ne- 
cessity of  the  administrator's  interfering  in  many  instances  with 
the  intestate's  goods  before  letters  of  administration  are  granted : 
but  that  reasoning  does  not  apply  to  a  case  where  the  executor 
is  a  wrong-doer  throughout  ? 

The  Court  took  time  to  consider  of  thb  question ;  and  the  next 
day 

Lord  Ken  YON,  Ch.  J.  said^-They  had  looked  into  the  authori- 
ties which  were  cited  on  the  part  of  the  defendant|  but  that  they 
did  not  establish  the  propositions  for  which  they  were  adduced. 
The  case  in  1  Sid,  76.  is  reported  in  a  confused  manner  (a);  but 

(a)  This  case  is  reported  ia  1  Kth.  ;285;  and  it  explains  some  parts  of  the 
ease  as  reported  la  1  Sid. 

it 
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it  concludes  with  saybg,  ''  that  an  executor  de  son  toii  cannot 
''  pay  himself."    Now  thai  goes  the  length  of  deciding  the  pre- 
sent case.  And  indeed  the  cases  cited  from  Freem^  Yelv.,  Moor, 
Mod.  and  Strange,  all  prove  the  same  point,  that  an  executor  de 
son  tort  cannot  retain  for  his  own  debt.   They  also  take  the  dis- 
tinction between  such  an  executor,  and  an  executor  de  son  tart 
afterwards  legalising  his  own  Wrong  by  taking  our  letters  of  nd« 
ministration.     The  case  in  Strange  shews  this  matter  very 
clearly ;  where  a  person  said  it  would  be  extremely  hard  that, 
if  a  person,  entitled  to  administration,  is  opposed  in  the  Ecclesi- 
astical Court,  and  does  any  acts  pedente  lite  to  make  himself  exe- 
cutor de  son  tort,  those  acts  should  not  be  purged  by  his  afterwards 
obtaining  letters  of  administration.     And  they  added  that  the 
granting  administration  legalises  those  acts  which  were  tortious 
at  the  time.    With  respect  to  the  first  point  in  this  case,  the 
opinion  of  Lord  Ch.  J.  Holt  in  Salk  313.  is  decbive;  where  he 
says,  '^  If  H.  get  the  goods  of  an  intestate  into  his  haodi,  and 
''  administration  be  granted  afterwards,  yet  he  remains  chai^ge- 
^  able  as  a  wrongful  executor,  unless  he  deliver  the  goods  over 
**  to  the  administrator  before  the  action  is  brought,  and  then  be 
''  may  plead  pleni  administravit."    From  all  the  authorities  it  is 
clear,  first,  that  an  executor  de  son  tort  must  deliver  over  the 
goods  of  the  intestate  to  the  rightful  administrator  before  an  ac- 
tion is  brought  against  him;  and  ddly,  that,  though  he  be  a 
creditor  of  a  superior  nature,  he  cannot  retain  in  satisfaction  of 
his  own  debt.   Therefore  we  are  of  opinion  that  both  these  pleas 
are  bad ;  and  consequently  there  must  be 

Judgment  for  the  plaintiffs. 


Phdofff 
jipril  24tli. 

Plaintiff 
covenanted  to 
bnild  two 
booses  for 
SOOL  by  a 
certain  day, 
and  averred, 
in  an  action  of 
covenant  for 
the  money, 
that  tho  houses 
agreement,  and 
(l£ip.Ca8.53. 


Littler  and  another  against  Holland. 

THIS  was  an  action  of  covenant  on  articles  of  agreement,  by 
which  the  plaintiffs  undertook  to  build  two  houses  for  (he 
defendant  on  or  before  the  1st  of  April  1788,  in  considera- 
tion of  which  the  defendant  was  to  pay  500/.  The  declara- 
tion stated  that  the  houses  were  built  and  finished  by  the 
1st  of  Jpril  1788,  according  to  the  agreement,  but  that  the  de- 
were  bnilt  in  the  time;  evidence  that  the  time  had  been  entorged  by  parol 
the  houses  finished  within  the  enlarged  time,  did  not  support  the  dedaratioib 
7T.R.983.    e  lb.  281.    WiUe8,44,    lM,d(  5.115.    3  Taunt  5S0 

fendaot. 
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fendant  bad  not  paid.    The  defendant  pleaded  (inter  alia)  that       1790. 

the  plaintiffs  did  not  finish  and  complete  the  houses  by  the  first        " 

of  Jpril  1788 ;  on  which  issue  was  joined.   On  the  trial  before        ^I^Sm^ 
Heaths  J.  at  the  last  Stafford  assizes^  it  appeared  that  the  work     HoixAan. 
was  not  completed  on  the  first  o^  April  1788 ;  but  that  the  parties  i 
had  by  a  parol  agreement,    subsequent  to  the  date  of  these  I 
articles,  enlarged  the  time,  and  that  the  whole  work  was  finbhed  \ 
before  the  expiration  of  that  enlarged  time.    On  an  objection  ' 
taken  by  the  defendant's  counsel  that  this  did  not.  prove  the 
allegation  in  the  declaration,  the  learned  Judge  nonsuited  the 
plaintiff.     To  set  aside  which  nonsuit, 

Plumer  and  Gtbbs  moved  the  Court,  on  the  ground  that  it 
should  have  been  left  to  the  jury  to  consider,  whether  the  de- 
fendant had  not  consented  that  the  time  for  completing  the 
work  should  be  enlarged ;  and  if  they  were  of  that  opinion,  and 
that  the  work  had  been  finished  within  that  time,  that  the  contract 
had  been  substantially  complied  with  by  the  plaintiffs.  And  they 
cited  a  ease  of  Warren  v.  Stagg^  Salisbuty  Spring  assizes  l787f 
cor,  Buller,  J.  which  was  an  action  on  the  case  for  non«per- 
formance  of  an  agreement  to  deliver  to  the  plaintiff  a  certaia 
quantity  of  barley  on  or  before  the  25th  of  December  1785:  It  was 
proved  that  the  barley  was  originally  to  have  been  delivered  on  that 
day,  but  that  it  had  been  afterwards  agreed  that  the  defendant 
1  should  have  a  month  longer  to  perform  the  contract :  It  was 
f  thereupon  objected  that  the  contract  proved  was  different  frooa 
that  laid  in  the  declaration,  for  the  first  contract  had  been  waved 
by  the  subsequent  agreement :  but  Mr.  Justice  Buller  held  that 
it  was  only  a  continuation  of  the  first  contract ;  a  forbearance 
on  the  part  of  the  plaintiff  for  a  longer  time ;  and  that  a  per- 
formance within  the  month  by  the  defendant  would  have  been 
a  substantial  performance  within  the  meaning  of  the  first  con- 
tract (a).  Now  notwithstanding  that  it  was  an  action  of  assumpsit 
and  this  is  covenant,  yet  the  principle  is  the  same,  and  ought  !• 
,  govern  this  case.  For  it  was  there  held  that  one  time  might  bj 
-  mutual  consent  be  substituted  for  another,  and  then  a  per* 
formance  within  the  enlarged  time  would  support  a  declaration 
on  the  original  contract ;  and  that  is  a  stronger  case  than  the  pre- 
'  sent,  because,  that  being  an  action  of  assumpsit f  another  declara- 
tion of  the  same  kind  might  have  been  framed  which  would  have 
been  adapted  to  the  subsequent  agreement ;  whereas  here,  if  the 
plaintiff  cannot  recover  in  this  form  of  action^  he  has  no  other 

(a)  Tbe  cause  finaDy  ended  by  withdrawing  a  jorar. 

remedy 
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1789*       remedy  on  the  original  contract ;  for  this  being  an  action  of  ^So*" 

venant  founded  on  a  deed^  the  subsequent  agreement  by  parol 

ugaitu^      cannot  vary  the  terms  of  it :  but  it  can  only  be  offered  at  evi- 
HoLLAHD*   i-dence  of  performance  ;  and  after  the  defendant's  consent  to  en- 
large the  time,  he  is  estopped  from  saying  that  it  is  not  a  tub- 
|Stantial  performance  within  the  terms  of  the  origmal  contract. 
Lord  Kenyon^  Ch.  J. — ^l^his  point  is  so  clear  that  I  am  not 
/  ^  €^d. '  inclined  to  grant  a  rule  to  shew  cause.     The  declaration  charges 

w  ^^    n    J        :  that  the  parties  had  stipulated  by  deed  to  perform  a  specific 
^m4^  /  Ma^^"     \  thing  on  a  certain  day  then  if  the  plaintiff,  who  sues  on  that 
/  Cf^ '  r3^f*fh     contract,  be  not  bound  to  prove  it  as  laid,  the  defendant  has  no 
/^*  ^       ^  notice  of  that  which  he  is  called  upon  to  answer.     I  remember 

-  an  aciion  being  brought  many  years  ago  by  Mr.  Garrick,  or  one 
of  the  managers  of  the  theatre,  against  Barry  for  not  performing 
his  contract ;  it  appeared  on  the  trial  that  the  manager  bad  given 
the  defendant  a  parol  license  to  be  absent,  but  as  the  articles,  on 
which  the  action  was  founded,  required  such  a  licence  to  be  in 
writing,  the  Court  held  that  it  could  not  be  dispensed  with  (a), 
and  that  the  parol  agreement  was  no  answer  to  the  plaintiff's 
action ;  though  perhaps  the  defendant  bad  another  remedy  in  a 
court  of  equity. 

Per  Curiam^  Rule  refused  (6). 

(a)  Id  Roe  dem.  Gregaon  v.  UtrrisoHy  ante,  2  voL  425.  where  a  lesse  Gontained 
a  proviso  that  Uie  lessee  shonld  oot  let  without  leave  in  iniimg,  on  pain  of 
forfeitnrCy  a  parol  license  to  let  was  held  not  to  discharge  the  lessee  from  the 
restriction  of  such  a  proviso. 
[  WilleSy  270.        (6)  In  Brown  v.  Goodmany  £.  29  G.  3.  B.  R.  Debt  on  bond.  The  bond  was  a 
1  East,  627.      common  arbitration  bond,  in  which  Uie  time  was  limited  for  the  arbitrator  to 
•  H  r/^^qq  1  ^^^^  ^^  award.    The  declaration  stated  that  the  time  was  afterwards  by  the 
'"^  mutual  consent  of  both  parties  enlarged,  within  which  enlarged  time  the  arbi- 
trator made  his  award ;  and  it  then  stated  the  breach  Sfc, :  to  this  there  was  a 
demurrer.    After  argument  at  the  bar ;  Lord  KentfOMf  Ch.  J.  said  that  the  qnes* 
tion  was  not  then  to  be  discussed  whether  tiie  party  had  not  some  remedy,  but 
whether  his  remedy  lay  on  the  bond :  To  determine  which  the  Court  must  look 
to  the  bond ;  and  there  it  appeared  tliat  the  defendant  had  bound  hfanself  to 
abide  by  an  award  under  a  penalty,  if  made  within  a  given  time:  but  that 
could  never  extend  the  penalty  to  an  award  made  after  that  time  under  a  uew 
agreement.    To  which  the  other  Judges  assenting, 

Judgment  was  given  for  the  defendant. 

A^llih.  The  King  against  James  Beeston. 

Under  the  f  |  ^HIS  was  a  rule  calling  on  the  defendant^  one  of  the  over* 
«.  4.^which  en-  ®^^^®  ^f  Drayton  in  Hales,  Salop,  to  shew  cause  why  a  fnnit- 

ables  the         damus  should  not  issue,  commanding  him  to  pay  to  William 

churchwardens 

and  overseen,  with  the  consent  of  nuijor  peart  qfthe  parishioners,  to  contract  for  the  proTidiaf^ 
foor  the  poor,  it  is  not  necessary  that  all  the  churchwardens  and  overseers  shonld  concur ;  tbe 
coutract  of  a  minority  of  them  wiU  bind  the  rest    [l  B.  Sc  P.  229.] 

Jtherton 


/^^  ^  cPr^ 
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Atherton^  the  weekly  sum  of  6/.  &.  9d,^  until  such  payments        1790. 

should  amount  to  SO/,     The  parishioners  or  inhabitants  assem-        

bled  in  December  1789  m  pursuance  of  the  usual  and  public  againsi 
notice  for  that  purpose  given  by  an  order  consented  and  approved  Bbbston. 
of  the  churchwardens  and  overseers  or  the  major  part  of  them 
entering  into  a  contract  with  William  Atherton  for  keeping, 
maintaining,  and  employing  the  poor  of  that  parish.  In  conse- 
quence of  which  the  three  churchwardens  and  two  of  the  over- 
seers did  contract  with  Alherton  for  that  purpose ;  but  the  defen* 
dant  who  was  one  of  the  overseers  refused  to  join.  And  the  ques- 
tion was,  whether  it  was  necessary  that  all  the  churchwardens 
and  overseers  should  concur  in  making  this  contract,  or  whether 
the  majority  of  them  did  not  bind  the  rest.  The  9  Geo,  1.  c.  ?• 
s.  4.,  on  which  this  contract  was  made,  enables  the  churchwardens 
and  overseers  of  the  poor  of  any  parish^  with  the  conseiU  of  the 
major  part  of  the  parishioners  or  inhabitants  in  vestry  assembled 
4*c.  to  contract.  It  was  admitted  that  the  defendant  had  so 
much  money  in  his  hands,  to  be  applied  for  the  relief  of  the 
poor,  which  he  had  refused  to  apply  to  this  purpose. 

Erskine  and  Caldecott  shewed  cause  against  this  rule ;  insist- 
ing on  the  genenii  principle  that  whenever  a  power  to  do  a  par- 
ticular act  18  given  to  several  persons,  they  must  all  concur  in 
executing  it,  unless  they  be  specially  empowered  to  act  severally 
as  well  as  jointly.  This  rule  holds  in  the  instances  of  trustees, 
and  attornies,  and  would  also  extend  to  the  powers  given  to  the 
parish  officers  by  the  several  poor  laws,  were  it  not  for  the  par- 
ticular exception  in  each  of  them,  which  in  express  terms  en- 
ables the  majority  to  act;  as  in  the  43  Eliz.  c,  2.  s.  1.  with  re- 
spect to  their  setting  poor  children  to  work ;  in  sect.  5.  respect- 
ing their  binding  poor  children  to  be  apprentices,  and  again  in 
the  same  section  about  erecting  cottages  on  the  waste  for  the  poor  • 
in  the  S  S^  9  fV.  3,  c.  30.  s.  1.  respecting  certificates;  and  in 
5  Geo.  3.  c.  8.  5.  1.  the  authority  is  given  to  the  churchwardens 
or  overseers.  And  in  R.  v.  Fairfax  (a)  an  order  for  binding 
a  'parish  apprentice  was  quashed,  because  the  churchwardens 
were  not  mentioned  in  it  as  well  as  the  overseers ;  the  43  Eliz* 
c.  2.  requiring  the  binding  to  be  made  by  the  churchwardens  and 
overseers.  But  the  objection. holds  peculiarly  strong  in  the  pre- 
sent case ;  because  the  very  clause  in  this  act  of  parliament,  which 
gives  the  power  to  the  parish  officers,  makes  a  distinction  between 

(a)  SMod.  271. 

Vol.  III.  Q  q  the 
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seers  respecting  the  poor  shall  be  done  by  the  majority  of  them  ;  1790. 

and  I  think  that  the  spirit  of  that  statute  pervades  all  the  subse-       _ 

4.        .  -1  -^      rT  rr.1.        .    .    .  The  KiKG 

quent  acts  respectmg  the  government  of  the  poor,  ihe  statute  againu 
in  question  I  consider  as  engrafted  on  the  43  Eliz. ;  qualifying  Beestok. 
the  particular  act^  but  referring,  for  the  execution  of  it^  to  the 
manner  pointed  out  by  that  statute.  Besides,  in  comtnon  under- 
standing,  what  is  required  to  be  done  by  the  churchwardens  and 
overseera  is  satisfied  by  being  done  by  a  majority.  And  indeed 
if  we  were  to  determine  otherwise,  the  inconvenience  would  be 
so  great  as  to  make  it  necessary  for  the  Legislature  to  interfere 
and  pass  another  law.  This  is  very  different  from  the  case  of 
trustees  in  settlements,  who  are  generally  chosen  by  the  different 
branches  of  the  family,  in  which  case  it  is  necessary  that  they 
should  all  concur  in  every  act,  in  order  that  each  may  protect  the 
interest  which  he  was  appointed  to  guard.  With  respect  to  the  case 
cited  from  SMod, ;  that  perhaps  was  determined  on  the  ground 
that  the  churchwardens  were  to  be  considered  as  an  integral  part; 
though  indeed  if  that  were  res  integra,  I  should  be  inclined  to 
make  a  contrary  determination,  because  the  43  Eliz»  enacts  that 
the  churchwardens  with  certain  other  persons  shall  be  calledover- 
seers  of  the  poor.  On  tlie  whole  then,  as  our  opinion  does  not 
contradict  the  words  of  the  9  Geo.  1.,  but  is  conformable  to  the 
meaning  of  it,  this  rule  must  be  made  absolute. 

All  the  other  Judges  concurred ;  and 

BuLLER,  J.  added ;  the  general  usage  under  another  clause  of 
this  act  ever  since  it  passed  shews  what  the  general  understand- 
ing has  been  of  the  intention  of  the  Legislature  upon  this  point. 
The  8th  section,  speaking  of  the  time  of  notice  to  be  given  of 
appeals  from  orders  of  removal,  says  that  no  appeal  shall  be  pro- 
ceeded on,  unless  reasonable  notice  be  given  by  the  church- 
wardens and  overseers  of  ihe  parish  appealing  unto  the  church- 
wardens and  overseers  of  the  other  parish.  But  it  never  was 
imagined  that  a  notice  given  only  by  three  churchwardens  and 
overseers  was  insufficient ;  the  contrary  opinion  has  always  been 
held.  The  usage  therefore  shews  what  is  meant  by  the  general 
t,erm  '^  churchwardens  and  overseers." 

Rule  absolute  (a), 

(a)  Vid,  mthneU  v.  Gartham,  poti  6  vol.  388. 


Qq  2 
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The  King  asrainst  Mein. 


Wednesday, 


April 'ibth,       \  Rule  had  been  obtained,  calling  upon  the  defendant  to  shew 
Aninfomiation  XV  cause  why  an  information  in  nature  of  a  quo  warranto 

in  nature  ot  a  -^   .    .  .  .  ' 

quo  warranto  should  not  be  exhibited  against  him,  to  shew  by  what  authority 
port*w\^*of  a  ^^  claimed  to  be  portreeve  of  the  borough  ofFowey  in  Cornwall; 
borongb  and  which  rule  was  drawn  up  on  the  affidavit  of  Mr.  Rashleigh,  re- 
portreeve  is  ^  corder  of  the  borough  ;  stating  Fowei/  to  be  an  ancient  boroagh, 
the  returning  sending  members  to  parliament  since  the  l^th  of  Elizabeth,  and 
borough.  If  the  ^^^^  ^^e  portreeve  is  the  returning  officer.  That,  by  the  consti- 
affidavitinsnp-  tution  of  the  boroush,  such  persons  only  have  a  right  to  Vbte  at 

port  of  the  rule     ,       .  t*  •       t  ,   ■        i     •       i  t 

for  ftudh  an        elections  as  are  Prnice  s  tenants  duly  admitted  upon  the  court 

«mU™m*t°  al  "^^''^  ^'  *'*®  borough  and  manor  of  Fofwey,  in  right  of  the  free- 
fact,  which  is  hold  estates  within  the  borough,  and  who  have  done  their  fealty, 
affidavit  filed  ^"^  '°  ^"^^  inhabitants  of  the  borough  only  as  pay  scot  and  lot. 
on  the  other  That  the  Prince  of  JVales,  as  Duke  of  Cornwallf  is  lord  of  the 
affidavit  raay^'^  borough  and  manor.  The  affidavit  then  impeached  the  titles  of 
be  read  by  the  fifty  persons,  as  having  been  improperly  admitted  at  the  last 
support  of  hb  court  held  on  the  (26th  of  'November  1789;  they  having  been 
""J*^-  ^9  f^^f  admitted  before  any^homage  was  sworn,  and  without  any  present^ 
the  eiecton  is  ''^^'^  being  made  of  their  titles;  and  because  thestewardhad  sworn 
not  to  be  jn  gg  ^f  those  newly  admitted  persons  together  with  the  defend- 
question  by  ant,  Thomas  Mein,  (who  had  before  been  admitted,)  upon  the 

tiUe^of  Sf  **«•-  '^^^^^S®*  ^^^  '^®  purpose  of  presenting  the  defendant  to  be  port- 
son  elected  by  reeve  of  the  borough,  which  they  accordingly  did  ;  and  he  was 
ruledoes"not"  *^^"^  '"  immediately.  In  answer  to  which  the  defendant  filed 
apply  where  another  affidavit  setting  forth  (among  other  things)  the  method 
thod  of  prosed  of  electing  the  portreeve.  The  defendant's  affidavit  further  de- 
ciition^by         nied  the  custom  of  admitting  tenants  to  be  as  stated  in  the  rela- 

>vhich  the  title     ^       ,        m  t       -  ^  rii  •  rj-*  r  1 

of  the  electors  ^^r  s  affidavit;  and  set  forth  three  instances  of  admissions  from  the 

may  be  ques-  court  rolls,  the  only  instances  to  be  found  for  150  years  back  to 
tioued  in  the  '  "^  *' 

fint  instance,     the  contrary. 

(2  East,  308.]  Erskine,  Pigot,  and  Graham,  shewed  cause  against  the  rule, 
contending  first  that  the  defendant  was  entitled  to  have  it  dis- 
charged, inasmuch  as  it  did  not  appear  by  the  relator's  affida- 
vit, on  which  the  rule  to  shew  cause  was  founded,  in  whom  the 
right  of  election  to  the  office  of  portreeve  was,  without  which 
there  was  no  ground  for  impeaching  the  defendant's  election, 
whatever  the  right  of  admission  might  be  with  respect  to  those 
persons  who  were  charged  to  have  been  improperly  admitted. 
And  the  relator  cannot  call  in  aid  the  affidavit  in  answer  to  the 
rule^  which  is  only  accidentally  filed  by  this  case  being  in  the 

peremptory 
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peremptory  paper ;  for  the  relator's  affidavit  is  the  foundation         1790. 

of  the  proceedings  and  the  Court  will  expect  him  to  make  out 

his  own  case  properly.  But  at  any  rate,  if  recourse  is  to  ^a*'^^** 
be  had  to  the  defendant's  affidavit  to  supply  the  deficiency  Mein. 
of  the  other,  the  whole  sentence  must  be  taken  together, 
and  then  it  appears  that  the  defendant  became  legal  portreeve 
of  the  borough  by  virtue  of  the  election  which  was  had. 
(2diy.  It  does  not  appear  that  this  is  an  office  for  which 
an  information  in  nature  of  quo  warranto  will  lie.  The  de- 
fendant is  no  more  than  the  Prince's  private  steward,  having  the 
management  of  his  estate,  in  the  same  manner  as  the  steward  of 
any  private  individual ;  and  it  does  not  follow  that  this  Court 
can  control  such  an  appointment  because  there  is  an  incidental 
right  annexed  to  it,  of  making  the  returns  of  members  to  serve 
in  parliament.  A  freeholder's  right  of  voting  is  merely  inci- 
dental to  his  freehold,  and  therefore  his  title  cannot  be  tried  in 
such  a  way  as  the  present.  3dly.  At  all  events,  if  these  pri- 
vate rights  may  be  thus  investigated  on  account  of  the  inci- 
dental right  annexed  to  them,  it  is  clearly  settled  that  the  right 
of  the  electors  shall  not  be  attacked  in  a  proceeding  instituted 
against  the  elected.  That  was  first  mooted  by  Lord  Mansfield  in 
Hex  V.  Latham  and  others  (a) ;  and  finally  determined  in  .Sym« 
mers  and  others  v.  The  King  in  error  (&),  where  his  Lordship  held 
that  the  titles  of  persons  who  were  de  facto  members  of  a  cor« 
poration  admitted,  sworn,  and  in  the  actual  enjoyment  of  their 
offices,  could  not  be  impeached  upon  the  trial  of  a  quo  warranto 
information  against  a  persoii  elected  by  them.     That  applies  ' 

exactly  to  the  situation  of  those  persons  by.'whom  the  defendant 
was  elected ;  they  have  been  admitted  and  sworn,  and  are  at  all 
events  tenants  of  the  Prince  de  facto.  If  their  right  therefore 
cannot  be  impeached  upon  the  trial  of  this  information,  it  will 
be  nugatory  to  grant  it.  4thly.  As  to  the  merits ;  they  relied  on 
the  written  documents. 

Lawrence,  Serjt.  and  Gibbs,  in  support  of  rule,  were  stopped 
by  the  Court. 

Lord  Kenyon,  Ch.  J. — If  the  matter  had  rested  on  the  re- 
lator's affidavit  alone,  I  should  have  been  clearly  of  opinion  that 
the  information  could  not  go :  but  upon  conference  with  my  bro- 
tbers  I  find  that  it  is  not  unusual  to  have  recourse  to  the  affida* 
vits  against  the  rule  in  order  to  come  (if  possible)  at  the  whole 
truth  of  the  transaction.    And  I  agree  that  in  so  doing  we  must 

(a)  3  Burr,  1487.  (6)  Cowp.  507. 

Qq  3  not 
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1790.  not  garble  any  sentence  referred  to,  so  as  to  give  it  a  different 
"  meaning  from  that  which  it  naturally  imports  Vfheu  taken  aU 
af^ainxt  together  ;  but  still  we  are  not  bound  to  take  the  whole  of  it  to 
Mein*  be  true,  but  merely  refer  to  it  as  evidence  of  certain  facts.  Mow 
the  relator's  affidavit  had  omitted  to  state  in  whom  the  right  of 
election  was  to  the  office  of  portreeve,  which  chasm  is  filled 
up  by  the  defendant's  affidavit,  disclosing  the  method  of  election. 
Then  the  next  question  is  whether  such  an  office  as  that  of 
portreeve  is  of  magnitude  sufficient  for  the  Court  to  take  notice 
by  rwsiy  of  information  in  the  nature  of  quo  warranto.  Of  that 
I  cannot  entertain  a  doubt.  A  portreeve  ex  vi  termini  implies 
a  public  peace  officer  (a) ;  and  he  is  here  clothed  with  that  very 
important  constitutional  office  of  returning  officer  ;  that  is  per- 
fectly sufficient  to  bring  him  within  the  scope  of  this  informa- 
tion. But  then  it  is  objected  that  the  titles  of  electors  cannot 
be  impeached  through  the  medium  of  the  elected ;  and  the  case 
in  Cou'per  has  been  relied  on  :  but  there  the  electors  were  mem* 
bers  of  a  corporation,  whose  titles  might  have  been  questioned  in 
quo  warranto  informations ;  and  there  too  Lord  Mansfield  laid 
considerable  stress  on  the  voters  haviogbeen  in  the  possession  of 
their  franchises  for  twelve  years.  At  all  events  that  rule 
cannot  be  extended  to  cases  where  the  titles  of  those  electors 
cannot  be  impeached  at  all ;  in  such  cases,  of  necessity  their  titles 
must  be  attacked  by  discussing  the  validity  of  the  election  made 
by  them,  in  a  proceeding  against  the  person  elected.  Such  is  the 
case  of  a  coroner,  who  is  elected  by  the  freeholders  of  the  county. 
Upon  an  information  of  this  sort,  the  titles  of  the  several  free- 
holders who  voted  for  him  must  come  in  discussion,  and  yet 
no  such  information  lies  against  them  for  exercising  a  right  inci* 
dental  to  the  freehold.  So  in  the  case  of  a  steward  of  a  court 
leet.  The  same  answer  occurs  here;  it  is  a  case  of  equal 
necessity.  What  sort  of  information  could  be  framed  against 
persons  of  the  description  of  the  Prince's  tenants.  They  have 
an  incidental  power  of  electing  the  portreeve  in  the  same  man- 
ner as  the  freeholders  of  the  county  have  with  respect  to  the 
coroner;  and  they  are  no  more  than  freeholders.  Lastly, 
it  is  objected  that  the  evidence  of  the  defendant  outweighs  that 
of  the  relator ;  now  admitting  it  to  be  so,  that  has  never  been 
held  to  be  an  answer  to  an  application  of  this  kind.  Where  there 
is  evidence  on  both  sides,  the  jury  are  the  constitutional  judges 

(a)  Vide  Camd.  Brit,  325.  and  Vide  the  preamble  of  the  9  uiim.  c  20. 

on 


IN  THE  Thibtieth  Year  OF  GEORGE  III.  59J) 

on  which  side  the  balance  inclines;  all  that  we  are  to  look  to  is        1790. 

that  a  fair  doubt  b  raised^  and  that  the  parties  applying  cooie  ' 

.  ,      I         ,        .  ,  .  jTnc  King 

With  clean  hands,  and  ni  proper  time.  au^nmst 

The  other  Judges  assented ;  Mr.  Justice  Ashhurst  adding  that        Mli.\. 
he  should  have  been  of  opinion  that  an  information  would  have 
lain  agamst  the  defendant  to  try  his  title  to  the  office  of  port- 
reeve, even  if  he  had  not  been  slated  to  be  the  returning  ofliber. 

Riile  absolute  (a), 

(«)  In  the  case  of  the  borough  of  Horsham^  HU,  50  Geo,  3.  The  Court  held 
that  an  iDfonnation  in  nature  of  a  quo  warranio  would  lie  against  a  person  claim- 
ing to  have  a  right  of  voting  by  virtue  of  a  Inirgagc  tenement :  and  they  said 
tliat  the  point  had  been  so  often  ruled  that  it  was  too  late  to  rai:(C  the  question : 
and  there  the  role  was  made  absolute  against  one  who  claimed  sudi  a  right. 


Sturdy  and  another,  Assignees  of  Blakiston  a       rriitey, 

Bankrupt,  a^-aiW^  Arnaud.  ^prusm, 

DEBT  on  a  bond  from  the  defendant  to  the  bankrupt  be-  bond  tosecare 

fore  his  bankruptcy,  dated  27th  September  1788,  con-  *^/^"j[y' 

ditioned  for  the  payment  of  an  annuity  of  100/.  by  quarterly  any  payment 

payments  by  the  defendant  to  the  bankrupt.     The  defendant  ^//i^'f^"® 

pleaded  that  at  the  time  of  commencing  this  action  only  four  sum  of  money, 
quarterly  payments  were  due  ;  that  on  the  «9lh  September  1788,  ^"^^jjjre^^^     . 

and  before  this  action  was  brought,  and  also  before  the  bank-  that^.  should 

ruptcy,  the  defendant  had  lent  SiOO/.  bearing  interest,  to  the  pa^.^llJ'enU^^ 

bankrupt  and  another  on   their  promissory  note,   payable  on  the  annuity  as 

demand  ;  that  the  bankrupt,  before  his  bankruptcy,  agreed,  and  duMilUhat^ 

bi/  a  writing  under  his  hand  of  the  same  date  authorised  and  sum  was 

empowered  the  defendant  to  retain  out  of  the  annuity,  as  the  same  tiien  bJ    ' 

should  become  due,  the  ^00/.  and  interest ;   which  200/.  and  became  a 
,      .  .,,  ...  ,  •.        1         •      ^1         baiiknipt,  and 

toe  interest  still  remain  due  m  arrear  and  unpaid,  otherwise  than  the  agreement 

by  retaining  the  same  out  of  the  annuity  so  due  ;  and  that  the  J^jj®^°'°  ^*' 
arrears  of  that  annuity  are  still  insuf&ciept  to  satisfy  the  same,  piea  to  an 
The  plaintiffs  replied  the  bankruptcy  of  Blakiston  after  the  bond"by%^s 
above  authority  given,  and  the  assignment  of  his  effects  to  the  assignees  for 
plaintiffs  before  either  of  the  quarterly  paymenU  of  the  annuity  ^erSfuj^aSer 
became  due.     To  this  replication  there  was  a  demurrer  and  the  bankrupt- 
joinder  in  demurrer.  a^e^E^nt  and 

Holroyd  was  to  have  argued  in  support  of  the  demurrer ;  but  reuiner  being 
the  Court  desired  f^pTea*!^" Jo/ai^ 

Q  q  4  ShepJferd,  «rf  ff*^- 

^  [5  East,  SSe.I 
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1 790.  Shepherd,  on  the  other  side,  to  begin  ;  vfho  contended,  first, 

that  the  defendant  had  no  right  to  retain  the  arrears  of  this 

^JgaUut  annuity  against  the  debt  due  by  him  to  the  bankrupt,  on 
Arkaid.  the  ground  that  the  agreement  'operates  as  a  defeasance,  be- 
cause there  can  be  no  defeasance  to  a  deed  by  a  mere  writ- 
ing not  under  seal.  Blemerhasset  v.  Pienon,  3  Lev.  234. 
Secondly,  neither  could  the  defendant  retain  on  the  ground  of  a 
lien ;  for  in  all  the  cases  where  that  defence  has  been  allowed, 
something  existed  which  \i  as  put  into  the  hands  of  the  creditor, 
as  a  bill  of  lading,  a  policy  of  insurance,  a  bond,  or  the  like : 
but  here  nothing  existed,  which  could  be  deposited  with  the  de« 
fendapt.  Thirdly,  still  less  can  this  retainer  be  supported  on  the 
ground  of  a  set-off.  The  agreement  was  a  mere  authority  to 
retain  the  payments  of  an  annuity  if  they  became  due :  but 
none  of  those  payments  were  due  at  the  time  of  the  bankruptcy, 
and  it  was  contingent  whether  or  not  any  would  become  due, 
it  depending  on  the  defendant's  life.  This  therefore  was  no- 
(hhig  more  than  a  contingency  which  could  not  have  been 
proved  under  the  commission  of  bankrupt;  and  consequently 
cannot  be  set  off. 

Lord  Kenyon,  Ch.  J. — The  doctrine  of  lien  and  of  set-off 
bears  no  relation  to  the  question  now  before  us  :  and  indeed  I 
should  be  sorry  for  the  plaintiffs  themselves  if  the  law  were  with 
them,  since  their  conduct  is  so  unconscientious  that  if  the  defend- 
ant were  to  apply  to  a  court  of  equity  for  relief,  that  court  would 
not  only  give  such  relief,  but  would  also  decree  the  plaintifis 
to  pay  the  costs  both  in  law  and  equity ;  on  the  same  principle 
on  which  Sir  Thomas  Moore^  when  Lord  Chancellor  proceeded 
when  he  first  gave  relief  against  the  penalty  of  the  bond,  the 
obligee  in  that  case  having  paid  the  sum  mentioned  in  the  con- 
dition after,  though  not  on,  the  day.  This  is  an  action  brought 
on  a  bond,  which  was  made  for  securing  the  payment  of  an 
.  annuity  at  certain  times  in  the  year ;  and  before  the  time  of  the 
first  instalment  the  obligor  lent  to  the  obligee  200/.  in  order  to 
secure  the  repayment  of  which  he  entered  into  this  agreement, 
stated  in  the  plea,  by  which  he  was  authorised  to  retain  the  pay- 
ments of  the  annuity  from  time  to  time  till  the  200/.  and  in- 
terest should  be  paid.  But  in  answer  to  this  it  is  said  that  these 
payments  did  not  become  due  till  after  the  bankniptcy  of  the 
obligee,  and  that  therefore  they  cannot  be  retained  against  his 
assignees.  Now  in  justice  and  conscience  it  is  impossible  to  raise 
any  doubt ;  neither  is  there  any  doubt  in  point  of  law ;  for  the 

conditioi^ 
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condition  of  the  bond  has  not  been  broken,  and  consequently        1790. 

DO  action  caa  be  maintained  upon  it.    It  cannot  be  said  that  the        ' 

condition  has  been  broken,  when  it  appears  that  payment  hat  ^^^  w^ 
been  made  according  to  the  terms  of  it.  For  though  tliis  is  not  Arnard. 
a  formal  plea  of  solvit  ad  dienif  yet  it  is  equivalent  to  it.  But 
it  is  said  that  this  cannot  be  so  considered,  because  the  assignees 
had  a  right  to  those  payments  which  became  due  after  the  bank- 
ruptcy :  but  they  have  only  that  property  to  which  the  bankrupt 
is  entitled,  and  tbej  must  take  it  subject  to  his  equity ;  and 
here  those  payments  were  anticipated. 

AsHHURST,  J. — ^The  defence  stated  in  the  plea  does  not 
contradict  the  annuity  bond;  on  the  contrary,  it  is  perfectly 
consistent  with  it  and  proceeds  on  the  supposition  of  there  being 
such  a  bond.     The  plea  affirms  the  bond,  and  specifies  the  * 

mode  by  which  the  money  lent  to  the  obligee  was  to  be  repaid^ 
namely,  by  retaining  the  payments  secured  by  the  annuity  bond. 
And  it  was  competent  to  the  bankrupt  to  enter  into  such  an  agree- 
ment before  his  bankruptcy. 

BuLLBR,  J. — ^This  case  does  not  wan^'the  assistance  of  an  act 
of  parliament,  or  of  a  Court  of  equity.  There  is  indeed  an  old 
case  which  said  that  payment  before  the  day  would  not  dis** 
charge  the  bond.  But,  in  the  first  place,  that  case  has  been 
frequently  oyer-ruled ;  and  if  it  were  still  law,  it  would  not 
govern  this  case ;  because  it  has  been  held  that  the  obligor  maj 
plead  it  as  payment  at  the  day,  and  this  would  be  evidence  of 
such  payment. 

Grose,  J, — declared  himself  of  the  same  opinion. 

Judgment  for  the  defendant 


Bevan  against  Bevan. 

A  Submission  to  an  award  having  been  made  a  rule  of  court,  Where  a  sub. 
(there  having  been  no  action,)  a  rule  was  granted  to  shew  ^,j^°i^^?j^ 
cause  ^vhy  an  attachment  should  not  issue  against  the  defendant  amleofcoiut 
for  disobeying  the  award.    The  affidavits  on  which  nte  *t^re*^^' 

Lane  (who  was  to  have  shewn  cause)  meant  to  rely  were  not  ^ipg  oo 
entitled  in  any  cause ;  and  on  an  objection  taken,  it  was  ruled  affichmu  on 
by  the  Court  that  they  could  not  be  read  ;  and  the  reason  given  ^ch  toa|>p|y 

was  that,  if  they  were  false,  the  parties  could  not  be  indicted  for  mentfor  dis- 
obeying the 
«ward  need  not  be  entitied  in  any  cause,  bnt  tbe  affidavits  in  answer  mnst.    [6  T.  R.  640. 
7  lb.  521.    454.    5  East,  21.] 

perjurj. 
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1790.       perjury.     The  defendant  then  objected  on  his  part  to  the  resd- 
ioff  of  the  affidavits  on  which  the  rule  was  founded,  for  the  same 
ttgtdnit       reason,  they  not  being  entitled.  And  he  observed  that  there  was 
BavAN*       iii^  same  reason  why  the  affidavits  in  answer  to  the  rule  aboold 
have  a  title  as  those  in  support  of  it,  otherwise  the  party  for- 
swearing could  not  be  indicted.     In  answer  to  which 

Douglas  and  Bevan  said  that,  till  the  rule  ntsi  was  obtained^ 
there  was  no  proceeding  in  the  court,  and  that  therefore  the 
affidavit  filed  previous  to  it  could  not  possibly  be  entitled  in  any 
cause.     And  they  mentioned  12.  v.  Jones,  1  Str.  704.  (a). 

Lane  on  another  day  observed  that  this  was  distinguishable 
from  the  case  in  Strange ;  for  that  was  a  rule  for  an  information, 
and  before  the  rule  was  granted  there  was  no  proceeding  in  the 
court :  but  here  the  submission  to  the  award  was  made  a  rule 
of  court,  which  was  a  sufficient  proceeding  to  give  a  title  to 
all  subsequent  affidavits  filed  in  the  same  cause  ;  and  even  the 
first  rule  of.  court  in  this  case  of  the  submissiou  was  intitled, 
Bevan  v.  Bevan.     But 

The  Court  were  of  opinion  that  there  was  no  proceeding  in 
the  court  till  the  rule  for  the  attachment  was  granted ;  and  con- 
sequently that  the  affidavits  on  which  that  rule  was  obtamed  need 
not  be  intitled  in  any  cause  (6). 

(«}  See  also  The  King  y.  Pierson^  Andr.  SIS.  S.  P. 
(6)  Hd.  R,  V.  Horriaom  and  othersy  poH,  6  vol.  60. 


Mmn  ist.*     The  Kino  against  Joseph  Scot,  Clerk,  and  another. 

An  exemption    HT^HE  defendants,    having  been  rated  to  the  poor  for  two 
•tetaSTin  ?2  school-houses  in  Newport,  Salop,  appealed  to  the  Sessions, 

Oar.  2.,  of  where  the  rate  was  confirmed,  subject  to  the  opinion  of  this 
dfilStSr*"    Court  on  the  folIowiDg  case : 

parpotes  W.  Adams,  having  conveyed  in  fee  a  free-school  and  two 

fv&jSctaxes,  houses  in  Newport  for  the  residence  of  a  master  and  usher,  with 
charges,  and  a  considerable  estate  at  Knighton  in  the  county  of  Stafford^  for 
whatsoever  ^^^  support  of  the  same,  and  vested  the  same  in  the  Haberdashers' 
^'^1^^  ^'  »  Company  in  London  as  trustees,  a  private  act  of  parliament 

cxtends'to  the  ^^s  passed  in  the  12ih  Car.  2.  intitled  "  An  Act  for  the  in- 
rTr*^**?!  1   "  corporation  of  the  Master  and  Wardens  of  the  Company  of 

**  Haberdashers,  London,  to  be  governors  of  the  free-school  and 
^*  alms-houses  in  Newport  in  the  county  of  Salop,  of  the  foimda- 

tioQ 
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^*  tion  of  fV.  AdamZf  and  for  settling  lands  and  possessions  on        1790. 
^  them  for  the  maintenance  thereof*  and  other  charitable  uses  :'*        

TIlA  IClKiS 

iivhich  was  confirmed  and  perpetuated  by  the  13  Car.  2.  By  the  agidntt 
act  of  1^  Car.  9,,  after  reciting  that  W.  Adams  had  out  of  a  sin-  Scot. 
cere  intention  for  public  good  at  his  own  expence  erected  the  said 
school-houses  for  the  master  and  usher,  and  four  alms-houses  in 
Newport,  and  for  other  pious  and  charitable  purposes,  (among 
other  things,)  it  was  enacted  *'  That  the  manor  and  grange  of 
"  Knighton  with  the  appurtenances,  and  all  otiierlands  a  nd  here- 
*'  ditaments,  settled  and  conveyed  by  Adams  to  the  Govemon 
*  and  their  successors  for  the  purposes  aforesaid,  be  and  at  all 
''  times  hereafter  shall  be  freed,  discharged,  and  acquitted  of 
**  and  from  the  payment  of  all  and  every  manner  of  taxes,  assess^ 
"  ments,  or  charges,  civil  or  military,  whatsoever,  hereafter  to  be 
^'  laid  and  imposed  by  authority  of  parliament  or  otherwise ;  and 
**  the  said  manors,  messuages,  lands,  tenements,  and  premises, 
''  and  the  owners  and  occupiers  thereof,  or  any  of  them,  shall 
^*  not  at  any  time  hereafter  be  rated,  taxed,  or  assessed,  to  pay 
**  any  sum  or  sums  of  money,  or  be  otherwise  charged  in  any 
^'  way  whatsoever  for  or  in  respect  of  tlie  said  manors,  lands,  and 
''  hereditaments,  or  any  of  them,  for  or  towards  any  manner  of 
^*  public  tax,  assessment,  or  charge  whatsoever ;  any  statute,  law, 
or  ordinance,  to  the  contrary  thereof  in  any  wise  notwithstand- 
ing." The  appellants,  having  proved  this  act,  and  that  the  two 
houses  had  been  previously  conveyed  by  Adams  to,  and  vested  ia 
the  said  Governors  for  the  purposes  aforesaid,  and  that  the  pre- 
piises  had  not  been  rated  or  paid  to  the  relief  of  the  poor  of  the 
parish  in  the  memory  of  any  person  living,  insisted  that  they  were 
exempted  by  the  said  statute,  and  were  not  liable  to  the  payment 
of  the  poor's  rate  :  but  the  Court  [of  Sessions]  adjudged  that 
they  w^e  not  exempted,  and  confirmed  the  rate. 

Bower  and  Syer,  in  support  of  the  order  of  Sessions.  This 
being  a  private  act  of  parliament  ought  to  receive  the  same 
construction  as  a  deed ;  and  as  the  parish  were  not  parties  to  it, 
their  interest  ought  not  to  be  affected  by  implication.  Con- 
sidering it  in  that  light,  all  that  the  Legislature  can  be  supposed 
to  have  intended  was  that  the  foundation  should  be  exempted  from 
all  the  general  public  taxes  of  the  kingdom,  aiui  not  from 
any  particular  local  tax.  And  the  words  which  they  have 
made  use  of  shew  that  such  was  their  intention;  for  in  the 
first  part  of  the  clause,  by  which  the  lands  are  exempted ''  from 
^'  the  payment  of  all  and  every  manner  of  taxes,  assessments,  or 
'^  charges,  civil  or  military,  whatsoever,"  tbe  addition  of  the 
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1790.       words  ''  civtV  ormj/iVary"  plainly  refer  to  the  public  taxes  of  Ibe 

kingdom :  besides  which  it  is  to  be  observed  that  this  relatea  only 

mgaiHsi        ^^  ^^^^^  ^^  lands,  which  coiild  not  be  referred  to  parochial  rates 
Scot.         under  the  43  Eliz.,  it  having  been  held  that  that  statute  imposes 
no  tax  on  the  land  itself,  but  only  on  the  occupier.    And  when 
thit  act  of  Car.  2.  was  passed  there  were  no  taxes  on  lands,  on 
which  the  words  could  operate  ;  as,  for  instance,  subsidies,  and 
assessments,  in  lieu  of  which  ihe  modern  land-tax  was  substituted. 
With  respect  to  the  latter  part  of  the  clause,  by  which  the  oc- 
cupiers are  supposed  to  be  exempted,  the  Legislature  have  ex- 
pressly confined  the  exemption  to  public  taxes,  the  words  being 
*'  for  or  towards  any  manner  o( public  tax,  assessment,  or  charge, 
"  whatsoever/'    The  latter  words  must  be  intended  to  be  efusdem 
generis;  and  the  word  "public"  runs  through  the  whole  descrip- 
tion.    It  cannot  be  supposed  that  the  Legislature  meant  to 
repeal  the  43  Eliz.  as  to  thi?  particular  estate ;  for  a  repeal  of 
a  former  law  is  never  implied  but  from  necessity ;  as  where  the 
16  Ric.  2.  c.  5.  enacted  that  a  person  attained  in  a  pramunire 
should  forfeit  all  his  lands,  it  was  held  not  to  repeal  the  stat.  de 
donis  as  to  lands  in  tail,  against  the  issue  in  tail.     1  RoL  Rep^ 
92.     Now  the  poor  tax  never  has  been  considered  as  a  public  Uol, 
in  the  general  acceptation  of  the  term ;  and  accordingly  when- 
ever  the  Legislature  have   intended  to  include  it,   they  have 
done  it  by  express  words  as  contradistinguished  from  public 
taxes ;  as  in  10  Ann.  c.  23.  s.  2.     12  Ann.  st.  1.  c.  5.  s.  1.  and 
J18  Geo.  2.  c.  18.  s.  6.    Then  with  respect  to  the  usage  which 
has  prevailed  since  the  passing  of  the  act  in  question,  it  cannot 
govern  the  construction  of  it,  as  the  words  are  clear  and  un- 
ambiguous. 

Mingay,  Leycester,  and  Knapp,  contra,  were  stopped  by  the 
Court. 

Lord  K^NYON,  Ch.  J. — ^These  lands  having  been  given  for 
eleemosynary  purposes,  the  Legislature  seem  to  have  intended 
to  exempt  them  from  all  public  taxes  whatsoever.  And  it  is 
immaterial  to  the  parish  whether  these  lands  be  exempted  from 
the  poor's  rate  or  not ;  since  if  they  be  not  exempt,  greater '^con- 
tributions must  be  raised.  If  a  construction  of  this  act  of  parlia- 
ment, manifestly  erroneous,  had  hitherto  prevailed,  we  should  have 
been  bound  to  correct  it :  though  indeed,  had  the  words  of  the 
statute  been  very  doubtful  the  cotemporary  and  subsequent 
uniform  usage  would  have  had  great  weight.  But  without  re- 
sorting to  the  usage  in  this  case,  the  words  of  this  statute  are  very 
clear  and  positiye ;  for  they  speak  of  all  public  taxes  whatsoever. 

The 
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The  whole  argument  resolves  itself  into  this,  whether  in  the  idea 
of  the  Legislature  at  the  time  of  passing  this  act  of  parlia- 
ment the  poor*s  tax  was  vl public  tax?  The  acts  of  parliament, 
which  have  been  referred  to  in  the  argument,  do  not  prove  the 
point  for  which  they  were  mentioned.  But  the  other  acts  of 
parliament,  respecting  the  poor,  are  decisive  of  this  question. 
The  statute  of  3  fV.  8^  M.  c.  11.5.  6.,  speaking  of  the  means  by 
which  a  settlement  may  be  gained,  says  that  '*  if  any  person 
*'  shall  be  charged  with  and  pay  his  share  towards  the  public  taxes 
^'  or  levies  of  the  said  parish,  he  shall  be  adjudged  to  have  a  legal 
^*  settlement  io^  the  same."  Now  on  the  construction  of  this  sta- 
tute it  never  was  doubted  but  that  a  payment  towards  the  poor's 
rate  was  sufficient  to  give  the  party  a  settlement.  I  am  therefore 
clearly  of  opinion  that  the  exemption,  which  has  hitherto  pre- 
vailed, ought  to  continue  in  future. 
The  three  other  Judges  concurred. 

Order  of  Sessions,  confirming  the  rate,  quashed  (a). 

(a)  R.  V.  J.  Catt,  post.  6  vol.  35?. 
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The  King  against  The  Inhabitants  of  the  Parish  of 
The  Holy  Trinity,  in  the  Minories. 

TWO  justices  by  an  order  removed  Frances  Whitfield^  wife 
of  Joshua  fVhitJield,  (a  patient  in  Guy's  Hospital,)  with 
her  three  children,  from  St.  Mary  Magdalen,  Bermondsey,  to  the 
Holy  Trinity,  in  the  Minories.  The  sessions  upon  appeal  con- 
firmed the  order,  subject  to  the  opinion  of  the  Court  on  a  case; 
stating  that  Joshua  Whitfield  the  pauper  by  indenture,  dated  the 
24ih  of  June  1762,  was  bound  apprentice  to  John  Grimes,  of 
Tower-Hill,  London,  taylor,  (being  a  place  neither  within  the ' 
parish  of  the  appellants  or  respondents,)  to  serve  for  seven  years. 
He  served  his  master  about  six  years  of  the  term ;  when  his 
master  declined  business,  and  informed  the  pauper  that  he  wished 
him  to  get  another  master  for  his  good.  The  pauper  then  went 
home  to  his  father  who  lived  in  St.  Olave,  Sout/mark,  with 
whom  he  staid  three  or  four  weeks ;  and  if  the  pauper  could 
have  got  a  service  in  that  time  he  would  have  taken  it ;  but  not 
meeting  with  any,  he  returned  to  Grimes,  who  thereupon  told 
him  that  he  heard  Mr.  Edwards  (who  was  also  a  taylor,  and  lived 
in  Holy  Trinity)  wanted  a  man ;  and  told  him  to  go  to  Edwards 
and  make  an  agreement  with  him  for  his  (the  pauper's)  good ; 

and 
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and  that  he  understood  Edzpards  would  take  him  for  twelte 
months.  The  pauper  accordingly  went  to  Edwards,  and  en- 
tered into  an  agreement  in  writing,  under  seal,  with  him,  co- 
venanting to  serve  him  for  twelve  calender  months  from  the  .Flth 
of  July  1768  in  his  business  of  a  taylor;  and  Edwards  thereby 
agreed  to  instruct  him  in  that  business,  and  find  him  in  victvab^ 
drink,  and  lodging,  and  at  the  end  of  the  term  to  pay  him 
12/.  in  consideration  of  his  service.  The  agreement  was 
not  stamped.  The  pauper  was  19  years  of  age  when  he  left 
Grimes ;  and  the  indentures  were  not  assigned,  or  cancelled :  but 
after  the  patlper  had  served  Edwards  two  months,  Grtmes  gave 
him  up  his  indentures :  and  he  continued  to  serve  and  board 
with  Edwards  to  the  end  of  the  term  agreed,  and  then  received 
his  wages,  and  applied  them  to  his  own  use.  The  question  was 
whether  he  gained  a  settlement  by  his  service  with  Edwards  ia 
the  Holy  Trinity'^ 

Palmer,  in  support  of  the  order  of  Sessioiis,  was  stopped  by 
the  Court. 

Erskine  and  Shepherd,  contra,  insisted  that  the  pauper  gained 
no  settlement  in  Holy  Trinity,  either  as  an  apprentice,  or  ser- 
vant. For  the  latter  there  was  no  pretence,  whatever  the  in- 
tention of  the  parties  might  have  been  inasmuch  as  the  indent- 
ures still  subsisted.  As  to  the  former,*  it  is  different  from  all 
the  cases  which  have  been  decided  on  this  subject,  in  which  it 
has  been  held  that  the  apprentice  gained  a  settlement.  In  order 
to  gain  a  settlement  by  serving  a  second  master,  it  is  necessary 
either  that  the  indenture  should  be  assigned,  or  that  the  appren« 
tice  should  serve  the  second  master  with  the  express  consent,  and 
for  the  benefit  of  the  first ;  and  a  mere  knowledge  by  the  first 
master  that  the  apprentice  is  serving  another,  or  even  a  recom- 
mendation by  him  to  such  service,  is  not  sufficient.  Now  here, 
the  conversation  between  Grimes  and  the  pauper  only  amounted 
to  a  recommendation  to  the  latter  to  serve  Edzoards,  and  was 
not  compulsory  on  him:  but  even  if  it  aould  be  taken  to 
amount  to  a  consent  to  that  particular  service,  still  it  was 
only  a  consent  that  he  should  serve  Edwards  as  a  yearly 
servant,  and  not  as  an  apprentice,  which  is  evident  from  Grimes 
having  given  him  up  his  indenture  shortly  after  he  had  entered 
into  Edwards*8  service.  For  even  though  it  might  have  been  in- 
ferred from  the  consent  of  the  original  master  to  the  pauper's 
serving  Edwards,  if  nothing  subsequent  had  passed  between 
them,  that  it  was  intended  as  a  continuation  of  the  apprentice- 
ship, yet  that  inference  is  negatived  by  the  subsequent  act  of 
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the  master  in  giving  up  the  indeoture.  And  this  brings  the 
present  case  within  the  principle  on  which  The  King  v.  Sand' 
ford  (d)  was  decided.  There  the  act  of  giving  up  the  indenture, 
thoughf  it  still  subsisted  in  point  of  law,  because,  being  a  parish 
indenture,  the  parish  officers  had  not  joined  in  cancelling  it, 
was  relied  on  as  a  strong  circumstance  to  shew  that  the  service 
with  the  second  master  was  intended  to  be  as  a  servant,  and  not 
as  an  apprentice.  And  in  that  case  too,  the  Court  said  that  a 
mere  recommendation  from  the  first  master  to  serve  the  second 
was  not  sufficient.  The  only  difference  between  that  case  and  the 
present  is,  that  there  the  indentures  were  given  up  by  the  first 
master  on  the  apprentice's  leaving  him,  and  Mere  the  first  master 
did  not  give  them  up  till  after  the  expiration  of  two  months,  of 
the  service  with  the  second  master:  but  that  does  not  materially 
vary  the  case,  because  it  is  expressly  stated  that  the  pauper  had  a 
general  leave  from  his  original  master  to  serve  any  other. 

Lord  Kenyon,  Ch;  J. — It  is  extremely  clear  that,  while  the 
indentures  of  apprenticeship  continue  in  force,  the  apprentice  is 
noi  sui  juris,  and  cannot  gain  a  settlement  as  a  servant.  But  it 
has  been  settled  as  long  ago  as  the  beginning  of  the  late  reign, 
in  /{.  v.  St,  George  Hanover  Square  (6),  that  the  apprentice  need 
not  continue  in  the  actual  service  of  the  first  master  during  the 
whole  term,  but  that  if  he  be  assigned  over  by  the  first  master 
or  continue  with  his  privity  and  consent  in  the  service  of  another 
person,  he  may  gain  a  settlement  by  serving  the  second  master 
forty  days.  The  cases,  which  have  been  decided  upon  this 
subject,  have  been  determined  on  nice  distinctions :  but  still  those 
distinctions  ought  to  be  adhered  to,  as  they  have  settled  the 
boundaries  on  this  point.  Tlie  one  is  the  case  of  The  King 
against  the  Inhabitants  of  Freemington  (c),  where  it  was  held 
that  the  apprentice  gained  a  settlement  by  serving  the  second 
master  with  the  consent  of  the  first.  The  case  on  the  other  side 
is  that  of  R.  V.  St,  Luke^Sf  Middlesex  (jd),  where  a  general  license 
given  by  the  master  to  the  apprentice  to  serve  whom  he  would, 
without  any  consent  to  serve  any  person  in  particular,  was  held 
insufficient  to  enable  the  apprentice  to  gain  a  settlement  by 
serving  such  second  master.  Now  this  case  falls  within 
the  principle  of  the  former  of  those :  for  the  apprentice 
went  not  only  with  the  consent,  but  with  the  express  recom- 
mendation, of  the  first  master  to  serve  the  second,  and  he  went 
there  to  follow  the  same  trade  which  his  first  master  had  exer- 


1790. 
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(a)  Ante,  1  vol.  281.    (&)  Burr.  S,  C.  IS.    (c)  Id,  416.    (d)  Id,  54f. 
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cised.    It  has  been  said  that  this  case  must  be  governed  by  that 
of  R.  V.  Sandford:  but  there  is  a  solid  distinction  between  that 
case  and  the  present.    For  there  the  master  gave  up  the  in- 
dentures previous  to  the  pauper's  entering  into  the  second  ser- 
vice.: but  here  the  indentures  were  not  given  up  till  more  than 
40  days  had  elapsed  after  the  apprentice  had  served  the  second 
master;  and  that  is  sufficient  to  give  him  a  settlement  in  that 
parish.    Supposing  this  question  were  to  arise  in  another  shape, 
and  that  the  pauper  were  prosecuted  for  exercising  his  trade 
without  having  served  an  apprenticeship  according  to  the  sta- 
tute, there  is  no  do4ibt  but  that  the  service  with  the  second  mas- 
ter would  be  deenled  a  service  under  the  indentrres  previous  to 
the  time  of  their  being  delivered  up. 

Ash  HURST,  J.  declared  himself  of  the  same  opinion. 

BuLLER,  J. — ^The  pauper  could  gain  no  settlement  hy  living 
as  an  hired  servant  with  Edwards^  because  the  indentures  of  ap- 
prenticeship still  existed ;  and  the  only  question  is,  whether  the 
master  did  expressly  consent  to  that  service  or  not  i  For  all  the 
cases  shew  that  mere  knowledge  is  not  sufficient;  knowledge 
does  not  imply  consent.  Now  here  was  an  express  consent  and 
recommendation  of  the  first  master  to  serve  the  second,  and  then 
the  case  comes  precisely  within  that  of  R.  v.  Freemington.  If 
indeed  the  apprentice  had  not  gone  into  Edwards  s  service,  he 
would  not  have  gained  a  settlement  by  serving  any  other  person, 
because  a  general  license  to  serve  whom  the  apprentice  chooses 
is  not  sufficient.  By  going  into  the  service  of  any  other  person, 
the  apprentice  would  have  gone  without  the  express  consent  of 
the  first  master,  and  therefore  might  have  been  recalled  by  such 
master;  but  he  could  not  have  been  recalled  by  the  first  master 
from  the  service  of  Edwards^  because  of  the  express  consent  to 
serve  Edwards.  This  is  distinguishable  from  the  case  of  The 
King  against  the  Inhabitants  of  Sandford;  for  tliere  the  master 
had  given  up  the  indentures,  and  he  had  no  longer  any  power 
over  the  servant :  but  here  the  indentures  were  io  force  during 
the  first  two  months  of  the  pauper's  service  with  Edwards, 

Grose,  J. — It  is  necessary  to  adhere  to  the  adjudged  cases ; 
and  I  think  that  this  case  must  be  governed  by  that  of  JR.  v. 
Freemington.  And  that  case  also  shews  that  the  service  with  the 
second  master  need  not  be  for  the  benefit  of  the  first.  With  re- 
spect to  the  case  of  R.  v.  Sandford  \  the  proper  answer  has  been 
already  given,  and  the  distinction  between  that  case  and  the  pre- 
sent is  sufficiently  clear.     In  this  case  the  hidentures  were  not 

given 
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given  up  till  after  forty  days  service  with  the  second  master,  1790. 

which  was  sufficient  to  give  the  apprentice  a  settlement  by  serving  rpT^jT" 

Edwards  with  the  consent  of  the  first  master  ;  and  the  circum-  against 

stance  of  the  indentures  not  being  given  up  till  that  time  rather  The  ^^^^^^ 

shews  that  the  first  master  intended  that  the  service  should  con-  The  Holy 
tinue  during  that  time  under  the  indentures. 

Both  orders  confirmed. 


Trinity. 


The  King  against  The  Inhabitants  of  Samborn.     ^^f; 

THE  pauper  was  removed  by  an  order  of  two  justices  from  The  parish  of 
Samborn  to  Tamworth;  the  sessions  on  appeal  quashed  several  han^ 

that  order,  and  stated  the  following  case.  ^®^>  having 

.  separate 

In  1706  a  certificate  was  given  by  the  parish  of  Tamworth  to  chorcb- 

the  hamlet  of  Samborn,  acknowledging  Jf  .  fVheyam  the  errand-  wardens  and 

overseers '  and 
father  of  the  pauper  to  be  an  inhabitant  legally  settled  in  their  a  certificate 

parish.  T,  Whey  am  the  father  of  the  pauper  was  born  at  Samborn  ''•▼>DgJ>een 
under  this  certificate  from  Tamworth.     fV.  JVheyam  the  present  some  of  them, 
pauper  never  gained  any  settlement  for  himself;  but  his  settle-  t^^SdvMas 
ment  depends  on  the  settlement  of  his  father^  T.  Wheyam.     In  officers  of  the 
1736  a  certificate  of  the  pauper's  father  T.  Whey  am  wvls  given  JJlS^ncetTw* 

to  the  parish  of  Tardebigse ;  in  which  T.  Jllock  and  H.  Boulton  adnJJtted  to 

shew  that  Uiev 
of  Samborn,  churchwarden  and  overseer  of  the  poor  of  the  parish  were  the 

of  Great  Coughton,  Warwick,  acknowledged  T.  Whej/am  and  officers  of  Uiq 
E.  his  wife  to  be  inhabitants  legally  settled  at  Samborn  in  their  which  Uie 
said  parish  of  Great  Coughton ;  and  promised  to  receive  them  P*"pef.wa« 
into  the  said  parish  wheneVer  they  should  become  chargeable, 
and  to  provide  for  them  as  their  inhabitants  legally  se/^/ecf  within 
the  parish  of  Great  Coughton.  This  certificate  was  properly  at- 
tested and  allowed  by  two  justices  of  Warwickshire,     The  ham* 
let  of  Samborn  does  now,  and  did  at  the  time  of  the  date  of  the 
certificate  of  1736,  maintain  its  own  poor  separately  from  the 
parish  of  Great  Coughton;  and  has,  and  at  that  time  had,  a  ohurch* 
warden  and  an  overseer  of  their  own,  separate  from  the  parish  of 
Great  Coughton.  T,  Allcock  and  R,  Boulton,  who  signed  the  cer- 
tificate of  1736,  were  churchwardens  and  overseers  of  the  poor  of 
the  /lamlet  of  Samborn  at  the  time  of  granting  the  certificate, 

Erskine  and  Romilly,  in  support  of  the  order  of  Sessions, 
were  stopped  by  the  Court. 

Mingay  siud  Willis,  contra,  contended,  first,  that  the  certifi- 
cate of  1736,  which  purported  on  the  face  of  it  to  be  granted  by 

Vol.  III.  Rr  the 
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Doo  against  Butcher.  ^^^^^[' 

THIS  was  a  rule  calling  on  the  plamtiiF  to  shew  cause  why  if  the  plaintiff 
the  proceedings  should  not  be  set  aside  for  irregularity,  8»^e  t^he  dcfend- 
because  the  declaration  was  against  the  defendant  by  the  name  of  wrong  chris- 
Thonias,  and  the  writ  with  which  he  was  served,  was^ued  out  lJ,^S^I^,J?** 
in  the  name  of  John,  appear  by  bis 

Shepherd,  by  way  of  answer  to  this  application^  said  that  as  JJuauSffmay**^ 
common  bail  was  filed  by  the  right  name,  of  Thomas,  the  plain-  declare  against 
tiff  might  declare  against  him  by  that  name.  right  name. 

Marryat,  in  support  of  the  rule  admitted  that  it  would  be  so,  ^^^^'j.jf  ^^® 
if  the  defendant  had  filed  common  bail  himself;  but  insisted  common  bail 

that,  as  the  plaintiff  had  filed  common  bail  for  him  according  forhimaccord- 

•  -x  1-1  r    1  •     log  to  the 

to  the  statute,  it  was  not  competent  to  him  thus  to  rectify  his  statute,  by  his 

original  mistake.    And  "S*»^  "*°>«- 

The  Court,  after  consulting  the  Master,  said  that  that  distinc-  (1B.&P.  645. 

tion  had  regularly  been  observed  in  practice,  and  consequently    2  N.  r!  13:^.] 

that  the  present  proceedings  were  irregular. 

«  Rule  absolute  {a). 

(a)  Vid,  Corheit  v.  Baies^  post  660, 


Dyer  qui  tarn  against  Hains worth  and  another.       Saturday^ 

^  ?  .  .  3/ay.l»t. 

THIS    was     an    information    against    the    defendants    for  lti«  an  offence 
packing,  exporting,  and  pressing  together  worsted  and  yarn  withm  the  sta- 
made  of  wool,  contrary  to  the  statute  28  Geo.  3.  c.  38.  s.  c.38.  «.si. 

The  first  count  staled  that  the  defendants  after  the  passing  of  Jf*  P*^***  ^^^C" 

.  /.    1  ther  yarn  made 

a  certain  act  of  parliament  made  in  the  28th  year  of  the  reign,  of  wool;  and  a 

ijc.  iniilled  "  An  act  to  explain,  amend,  and  reduce  into  one  ^^fo^'/^n'on 
^'  act  of  parliament,  several  laws  now  in  being  for  preventing  the  this  act,  need 
"  exportation  of  live  sheep,  rams,  and  lambs,  wool,  woolfels,  S^wtfjSjSdka 
*^  mortlings,  shortlings,  yarn,  and  worsted,  cruels,  coverlids,  wad-  state  aa  might 
''dings,  and  other  manufactures,   or  pretended  manufactures  amtusedaa 
*'  made  of  wool,  slightly  wrousht  up  or  otherwise  put  together  50  ^oltigain.   , 

it       .L  L        J        1.         J       J  r  I         •  .     The  meaning 

"  fls  the  samemay  be  reduced  to  andmade  use  of  as  wool  again,  mat-  ©f  tlie  74th  ^c- 
"  trasses,  or  beds  stuffed  with  combed  wool,  or  wool  fit  for  comb-  *"^°  ^  "**| . 
''  ing,  fuller's  earth,  fulling  clay,  and  tobacco  pipe  clay,  from  this  enactii  that  any 

information 
upon  it  shall  be  tried  by  a  jury  to  be  summoned  out  of  another  county,  than  that  where  the  fact  was^ 
committed,)  is  that  the  trial  shtdl  be  had  in  another  county.  And  under  the  31  st  section,  the  court  out 
of  which  the  record  i:»aes  is  to  gire  judgment ;  and  not  the  coart  of' nut  prius,  where  it  is  tried. 


R  r  2  "  kingdom. 
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1 790.        "  kingdom,and  from  theisles  of  Jersey  ^Guernsey,  Aldenietfj  Sark, 

"  and  Man,  into  foreign  parts,  and  for  rendering  more  effectual  ao 

^it^  "  ac'  passed  in  the  23d  Henry  8th,  intiiled  "an  act  for  the  wiodieg 
af-ainst  <«  of  wool,"  viz.  on  the  8th  of  November  last  past; at  the  parish  of 
Leeds  aforesaid,  unlawfully  exported  and  conveyed,  and  caused 
to  be  exported  and  conveyed,  out  of  the  kingdom  of  Great 
Britain^  into  a  certain  place  out  of  the  kingdom  of  Great  Britain, 
and  out  of  the  isles  of  Jersey ,  Guernsey^  Alderney,  Sark,  and 
Man,  and  each  of  them,  that  is  to  say,  into  a  place  called  Bilboa 
in  Spain,  divers,  to  wit,  2000  pounds  weight  of  yarn  made  of 
wool,  of  the  growth  of  the  kingdom  of  Great  Britain,  in  con- 
tempt, S^c.  and  against  the  form  of  the  statute,  S^c, ;  whereby  and 
by  force  of  the  said  statute  the  defendants  have  forfeited  to  the 
plaintiff  who  prosecutes,  ^c.  300/.,  being  three  shillings  for  every 
pound  weight  of  the  said  yarn  exported  and  conveyed  as  afore- 
said. The  2d  count  was  for  exporting  tvorsted  made  of  wool. 
The  3d,  for  pressing  together  with  screws  into  a  certain  wrapper 
made  of  canvas  yarn  made  of  wool.  The  4th,  for  pressing 
worsted  made  of  wool  in  the  same  manner ;  the  5th  count  was 
,for  pressing  together  2000  pounds  weight  of  yarn  made  of  wool: 
and  the  6th,  for  pressing  together  2000  pounds  weight  of  worsted 
made  of  wool,  ^c.  The  defendants  pleaded  the  general  issue ; 
and  the  plaintiff  entered  a  suggestion  on  the  roll  that  the  issue 
ought  to  be  tried  by  a  jury  to  be  summoned  out  of  some  other 
county  than  that  of  York,  wherein  the  facts  were  committed ; 
and  prayed  a  venire  facias  to  issue  into  Westmoreland,  an  adjoin- 
ing county,  which  was  granted. 

On  the  trial  of  this  information  at  jippleby  in  Westmoreland, 
before  Thomson  Baron,  at  the  last  Summer  Assizes,  one  of  the 
defendants  was  found  guilty;  and  on  his  being  brought  up  to 
this  Court  for  judgment  in  Michaelmas  term  last,  several  objec- 
tions were  taken  by  his  counsel ;  Ist,  that  it  appeared  on  the 
record  that  this  was  a  mis-trial,  for  that  the  defendants  ought  to 
have  been  tried  in  Yorkshire  where  the  fact  was  committed, 
though  by  a  jury  of  a  different  county;  2dly,  that  the  fifth 
count  on  which  the  verdict  is  taken  does  not  state  any  offence 
within  the  act  of  parliament ;  and  3dly,  that  no  judgment  of 
imprisonment  could  be  given  by  this  Court ;  if  any  judgment 
could  be  given  on  this  record,  the  judge  should  have  given  it  at 
the  trial. 

Erskine,  Cockell,  Serjt.  and  Wood,  argued  in  support  of  these 
objections.    As  to  the  first :  By  the  2 1  Jac.  1 .  c.  4.  all  infor- 
mations 
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inations  on  penal  statutes  are  to  be  commenced  and  tried  in  the        1790. 

county  \ihere  the  fact  was  committed,  andnot  elsewhere ;.  VLud  by        

tlic  ^d  section  of  that  statute,  unless  the  offence  be  proved  to        ^„j-  ^^^^ 

have  been  committed  in  that  county,  the  defendant  is  entitled  '     againat 

H1LINBWORT0 
to  a  verdict  of  acquittal.     And  though  the  74th  section  of  the 

act,  on  which  this  information  is  framed,  enacts  that  all  informa- 
tions grounded  on  it  shall  be  tried  by  a  jury  to  be  summoned  out 
of  any  other  county  than  that  where  the  fact  was  committed,  yet 
that  does  not  repeal  the  statute  of  James  as  to  the  place  of  trial ; 
for  the  statute  of  James  is  intitled  "  An  act^or  the  ease  of  the 
'Subject  concerning  informations  upon  penal  statutes,*'  and  must 
therefore  receive  the  most  beneficial  construction.      Besides 
the  very  words  of  this  act  clearly  shew  the  intention  of  the  Le- 
gislature ;    they  are,  that  the  information  shall  be  tried  by  a 
jury  to  be  summoned  out  of  another  county,  which  must  mean 
into  the  county  where  the  fact  was  committed.     And  where 
the  Legislature  intended  otherwise,    they  have  expressly  said 
80,  as  in  the  8  Geo.  2.  c.  20.  s.  3.  by  which    it    is    enacted 
that  the  fact  shall  be  tried  in  an  adjacent  county.     The  sama 
has  also  been  done  in  several  of  the  excise  laws.     It  cannot  be 
objected  here  that  there  is  no  power  to  summon  a  jury  out  of 
another  county,  since  it  must  be  taken  that  that  power  in  inci« 
dentally  given  by  the  statute,  as  being  necessary  for  the  purpose 
of  carrying  the  act  into  execution.     And  by  the  9th  section  of 
this  act,  the  party  is  to  be  imprisoned  in  the  county  where  he  is 
convicted:  it  would  therefore  be  throwing  an  additional  hardship 
oil  him  to  bring*him  out  of  his  county,  and  imprison  him  at  a 
great  distance  from  his  own  home.     Secondly,  This  is  not  an 
offence  within  the  act ;  the  9th  section  enacts  that  "  every  per- 
*'  son  who  shall  transport,  8fc.  any  wool  whatsoever  of  the  growth 
'^  of  the  kingdom,  or  any  woolfels^  mortlings,  shortlings,  yarn 
''  or  worsted  made  of  wool,  woolflocks,  cruels,  coverlids,  wad- 
*'  dings,  or  other  manufactures,  or  pretended  manufactures,  made 
*'  of  wool  slightly  wrought  up,  or  otherwise  put  together,  so  as 
^*  the  same  may  be  reduced  to  or  made  use  of  as  wool  again,  or 
''  mattresses  or  beds  stuffed  with  combed  wool,  or  wool  fit  for 
''  combing  or  carding,  or  any  fuUei's  earth,  ^c.  shall  forfeit,  l^c. 
''  and  shall  also  suffer  solitary  imprisonment  in  the  coniimon  gaol 
^'  of  the  county  where  he  is  convicted  for  three  months,"  8^c, 
The  30th  and  3 1st  sections  extend  the  same  punishments  to  per- 
sons pressing  together  any  wool  whatsoever,  or  any  yam  made 
of  wool,  or  other  the  woUen  or  worsted  articles  by  the  act 

R  r  3  pro- 


Hainswoutei. 
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ment  must  be  given  there  :  but  where  the  proceedings  are  com-       .1790. 

menced  here,  and  the  record  is  sent  down  to  be  tried  below, 

the  defendant  is  not  properly  convicted  till  the  record  is  return-  quitMn 
ed  here  ;  the  Court  of  nisi  prius  is  merely  an  emanation  from  ^,  ai^aUut 
this  Court;  and  the  proceedings  must  be  returned  here  before 
judgment  can  be  given.  This  is  not  like  the  case  of  R,  v. 
IVestgate^  because  in  such  a  case  if  the  defence  be  frivolous  it 
must  be  certified  by  the  Judge  at  the  trial,  in  the  same  manner  as 
a  wilful  and  [malicious  trespass  after  notice  :  in  those  cases  the 
Judge  alone  can  know  whether  the  defence  be  frivolous,  or  the 
trespass  wilful.  Besides  in  this  case  the  imprisonment  is  not  dis* 
cretionary ;  the  statute  is  imperative.  The  meaning  of  that 
clause  is  that  the  Court  diall  ififlict  such  punishment^  and  they 
thereby  have  power  and  authority  so  to  do. 

LaWy  Chambre,  und  J.  P.  Hei/wood,  contra.  In  answer  to  (he 
first  objection ;  it  never  could  have  been  the  intention  of  the 
Legislature  that  the  jury  should  be  summoned  out  of  their  own 
county  to  try  a  delinquent,  but  rather  that  the  inconvenience, 
if  any,  should  fall  on  him.  There  is  no  danger  of  a  pro- 
secutor under  this*  statute  abusing  the  liberty  of  trying  a  de* 
fendant  in  another  county,  because  on  entering  a  suggestion  on 
the  record  he  must  apply  to  the  Court  for  leave  to  change  the 
renu ;  on  which  occasion  they  will  take  care  that  a  defendant 
shall  not  be  harassed.  All  that  t^e  statute  directs  is  that  he  shall 
be  tried  in  another  county,  which  must  be  understood  to  be  a 
trial  according  to  the  ordinary  forms  of  law,  namely,  in  the 
county  from  whence  that  jury  is  to  be  summoned.  For  the  sheriff 
has  no  power  to  compel  a  jury  to  go  out  of  their  own  county. 
This  statute  does  not  mean  that  the  jury  should  go  out  of  their 
county,  but  merely  that  they  should  be  summoned  (in  legal  phrase) 
out  of  the  body  of  their  county •  And  this  is  analogous  to  other 
cases  where,  on  a  suggestion  that  a  fair  trial  cannot  be  had  in 
the  county  where  the  proceedings  originate,  the  trial  must  be 
had  in  an  adjoining  county;  as  in  the  instance  of  an  indictment 
for  not  repairing  a  county  bridge.  With  regard  to  the  second 
objection  ;  the  words,  '^  so  as  the  same  may  be  reduced  t6  and 
''  made  use  of  as  wool  again/'  could  not  be  intended  to  refer  to 
each  particular  before  mentioned,  because  they  cannot  apply 
to  many  of  them;  **  mortliog,''  for  instance,  which  is  a  dead 
sheep :  but  they  must  be  confined  to  ^*  coverlids,  waddings,  and 
^'  other  manufactures,  or  pretended  manufactures;"  as  applied  to 
which  alone  those  words  can  receive  any  construction.     That 

R  r  4  they 
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ihey  cannot  be  applied  to  yarn  is  clear  from  a  review  of 
the  several  statutes  on  this  subject.  By  the  12  Car,  2.  c.  32. 
s.  1.  and  13  <^'  14  Car.  2.  c.  18.  s,  2.  it  was  made  an  offence  Co 
export  yarn  made  of  wool ;  and  in  those  statutes  the  words  ^  so 
*^  as  the  same  may  be  reduced  to  wooiagain''  were  not  added.  Bat 
when  the  Legislature  prohibited  the  exportation  of  pretended 
manufactures,  which  was  done  by  the  statute  12  Qeo»  2.  c.  21. 
8. 9.  they  made  it  an  offence  to  export  '*  coverlids^  waddings, 
'^  and  other  manufactures  made  of  wool  slightly  put  together  so 
^*  as  they  might  be  reduced  to  a  fid  made  use  of  as  wool  (Again  J* 

Cur.  adv.  vult. 

On  this  matter  being  mentioned  again  in  the  last  term,  the 
Court  said  they  had  no  doubt  but  that  the  trial  was  properly 
had  in  Westmoreland ;  but  that  they  iiad  not  formed  any  opinion 
on  the  construction  of  the  act  of  parliament,  as  applicable  to  the 
second  objection,  which  was  a  question  of  great  importance. 
But  on  this  day 

Lord  Kenyon,  Ch.  J.  said  (hat  though  at  first  (be  Court  had 
entertained  a  considerable' doubt  on  this  question,  they  were  then 
of  opinion  that  the  construction  contended  for  by  the  prosecutor 
was  the  right  one. 

But  as  the  defendant  did  not  appear  to  have  wilfully  offended, 
and  as  the  object  of  the  prosecution  was  rather  to  obtain  a  con- 
struction of  this  statute,  the  defendant  was  not  brought  up  to 
receive  the  sentence  of  imprisonment. 


Parkinson  against  Caines. 

THIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
the  judgment  signed  on  a  cognovit  given  by  the  defendant^ 
and  the  subsequent  proceedings,  should  not  be  set  aside  for  it" 
regularity  with  costs,  and  why  the  defendant  should  not  be  dis- 
charged out  of  the  custody  of  the  marshal  at  the  plaintiff^s  suity 
because  the  plaintiff  had  not  proceeded  to  judgment  in  due  time. 
The  plaintiff  having  signed  an  interlocutory  judgment  against  the 
wwfa'drfeis-  defendant,  then  a  prisoner  in  the  King's  Bench,  in  Michaelmas 
aucc  on  paying  term  last,  the  defendant,  in  order  to  save  the  expence  of  a  writ 

49/.  (the  real  *^. 

debt)  and  the  costs ;  but  no  attorney  was  present  on  the  part  of  the  defendant :  thongh  this 
case  was  not  strictly  wiUiin  the  rule  of  the  15  Car,  j.  which  only  mentions  prisoners  in  the  cus- 
tody of  the  8keriff*M  officertf  yet  tlie  Court  hiterfered  for  the  relief  oi  a  prisoner.— Bat  at  the 
plaintiff's  request  they  permitted  him  to  alter  his  judgment  to  Uic  real  debt,  on  payinc  the 
costs.    [1  East,  241.    Ace.  2  T aunt.  360.]  r  ^-* 

Of 
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of  inquiry  and  proceeding  to  final  judgment  in  the  regular  way, 
proposed  to  the  plaintiff  to  make  a  confession  of  the  judgment. 
The  plaintiff's  attorney,  in  consequence  of  a  letter  sent  to  him 
by  the  defendant  for  that  purpose,  went  to  the  defendant  in  the 
King's  Bernjiy  and  offered  him  a  cognovit  to  sign  for  ^00/.  with 
a  defeasance  on  payment  of  49/.  ^^s.  (admitted  to  be  due)  and 
8/.  5s.  for  the  costs  :  the  defendant,  after  making  an  objection 
to  the  costs,  which  he  afterwards  waved,  objected  to  the  cognovit 
and  desired  to  have  time  to  shew  it  to  his  attorney ;  but  on  the 
plaintiff's  attorney  telling  him  that  it   was  unnecessary,  he 
signed  the  cognovit,  no  attorney  on  his  behalf  being  present. 
The  present  application  was  made  on  a  rule  of  this  Court 
15  Car.  2.  (a) 

Gibbs  shewed  cause,  insisting  that  the  rule  of  Court  only  ex« 
tended  to  the  case  of  a  prisoner  while  in  the  custody  of  a  bailiff 
or  sheriff^s  officer ;  whereas  this  defendant  was  in  the  custody  of 
the  marshal ;  and  that  it  applied  only  to  a  warrant  oj  attorney 
to  confess  a  judgment,  and  not  to  a  cognovit ;  for  in  the  tase  of 
a  cognovit,  there  being  an  interlocutory  judgment,  the  defendant 
is  not  in  need  of  the  advice  of  an  attorney,  nor  so  likely  to  be 
imposed  upon,  as  he  is  before  a  judgment  has  been  signed 
against  him. 

Garrow,  in  support  of  the  rule,  said  that  there  was  no  differ* 
ence  between  a  person  being  in  the  custody  of  a  sheriff *s  officer, 
and  being  actually  in  prison ;  or,  if  there  were,  that  there  was  a 
greater  probability  of  a  defendant  being  imposed  upon  in  the 
latter  situation  than  in  the  former ;  and  the  object  of  the  rule 
of  Car.  2.  was  to  guard  against  surprize  and  imposition.  Nei- 
ther was  there  any  foundation  for  the  second  objection,  the  only 
exception  to  the  rule  being  the  case  of  imprisonment  in  execU' 
tion  (&).  fiesides  which,  there  is  another  ground  for  making  this 
rule  absolute,  the  plaintiff  having  obtained  a  confession  of  a  debt 

(a)  By  tliat  nile  it  was  ordered  <<  that  no  bailiff  or  $heriff$  offieer  ihall  pre- 
**  sumc  to  exact  or  take  froin  any  person,  being  in  his  custody  by  arreaif  tmy  war* 
"  rant  to  acknowkdge  a  judgment  bnt  in  the  presence  of  an  attorney  tor  the 
**  defendant,  which  attorney  shall  then  subscribe  his  name  thereunto ;  which  said 
**'  warrant  shall  be  produced  when  the  said  judgment  shaU  be  acknowledged : 
*'  And  if  any  bailiff  or  sheriffs  officer  shall  hereafter  offend  or  do  contnirywise^ 
^'  he  shaU  be  severely  punished  for  so  doing.  And  it  is  further  ordered  that  no 
'*  attorney  shall  from  henceforth  acknowledge  or  enter,  or  cause  to  be  ackapw- 
**  ledged  or  entered,  any  judgment  by  colour  of  any  warrant  gotten  from  any  dc« 
'^/endani  being  under  arrest  otherwise  than  as  qforesaid  (c)." 

^b)  2  Str,  1S45.  and  Fell  v.  Riley,  Cowp,  281* 

(c)  Vide  Charlton  v.  FUtcher^  post.  4  vol.  453* 

Qf 
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^'  a  milliner,)  and  all  other  her  monies  and  eiFects  in  her  1790. 
**  said  trade :  in  trust  for  her  separate  use,"  ^*c.  There  was 
no  schedule  of  the  goods  annexed  to  the  trust  deed,  or  re-  <^atjisi 
ferred  to  therein,  but  the  furniture  in  question  and  some  other  ^  j®^!fl^" 
articles  were  contained  in  an  inventory  kept  by  the  trustee.  For 
some  time  after  the  marriage  the  wife  carried  on  her  trade  in 
Welbeck'Street  separately  from  her  husband,  who  was  a  linen- 
draper  in  Mary-le-bone-street ;  but  latterly  ail  her  effects  were 
removed  to  his  house,  and  she  carried  on  her  trade  in  a  separate 
apartment  there.  It  appeared  that  the  husband  paid  the  rent  of 
the  house,  and  had  been  at  the  e^ipence  of  fitting  up  the  shop, 
but  there  was  contradictory  evidence  with  respect  to  the  manner 
of  the  wife's  carrying  on  her  business,  whether  for  her  own 
separate  use  or  not.  The  jury  found  that  it  was  not  carried  on 
separately,  and  gave  a  verdict  for  the  defendants  as  to  the  stock 
in  trade,  but  found  a  verdict  for  the  plaintiff  for  the  fumiture.- 
As  to  which  latter,  the  defendants  counsel  moved  tO  set  aside 
the  verdict  and  grant  a  new  trial ;  on  the  ground  that  the  trust 
deed  did  not  protect  this  property;  and  if  it  did,  that  the 
assignees  were  entitled  to  keep  possession  of  it  by  virtue  of  the 
21  Jac.  1/c.  19. 

Erskine,  Baldwin,  and  Shepherd,  who  were  to  have  shewn 
cause,  were  stopped  by  the  Court. 

Mivgay^  Bower,  and  Manley,  contra.  It  does  not  appear  on 
the  face  of  the  deed,  under  which  the  plaintiff  claims,  that  the 
furniture  was  the  object  of  the  settlement,  or  intended  to  be 
protected  by  it.  The  professed  object  of  the  deed  was  to  enable 
the  wife  to  carry  on  her  trade  separately  from  her  husband,  and 
is  so  expressed  to  be  in  the  reciting  part.  The  only  questioii  is 
whether  the  furniture  can  be  included  under  the  words  '^  other 
*'  effects ;"  but  that  seems  much  too  geneM  a  description,  es- 
pecially in  a  case  of  this  sort :  but  even  if  the  furniture  could  be 
included  under  these  words,  still  it  was  necessary  in  order  to  give 
validity  to  such  intention  that,  the  particulars  of  the  furniture 
should  have  been  described  in  the  deed,  or  referred  to  in  a  sche- 
dule annexed,  otherwise  it  would  be  opening  a  great  inlet  to 
fraud  ;  and  every  species  of  property,  though  acquired  after  the 
marriage,  and  at  the  husband's  expence,  might  equally  be  pro. 
lected  under  such  general  words.  In  Cadogan  v.  Kenneti  (a) 
where  a  similar  question  arose,  Lord  Mansfield  laid  stress  on  the 
circumstance  that  the  goods  were  scheduled,  as  being  a  guard 

(a)  C9wp.  4$S, 

against 


IN  THE  Thirtieth  Year  of  GEORGE  III.  621 

•where  there  could  be  no  intermixture  in  their  respective  pro*        1790. 
petty,  Lord  Mansfield  said  that  if  any  charge  had  been  brought 
on  the  husband  in  consequence  of  the  wife's  trade,  the  case        agmmt 
would  have  deserved  a  different  consideration.     2dly,  This  case    ^?^^J?? 
falls  within  the  mischief  intended  to  be  remedied  by  the  21  Jac,  1. 
c.  19.  by  which  if  a  bankrupt  is  left  in  possession  of  the  goods 
of  another,  and  has  the  disposition  of  them  by  the  owner's  con- 
sent, the  assignees  are  entitled  to  retain  them.     Now  here  it  ap- 
peared that  the  goods  in  question,  which  at  first  were  kept  in 
another  house  than  the  husbaiid!8,  were  afterwards  removed  to 
his  own  house,  and  formed  to  all  appearance  part  of  the  mass  of 
his   own  property,    being  then   in   his   possession :    and  this 
also  differs  it  from  the  case  of  Haselinton  v.  Gill,  where  the  goods 
remained  in  the  separate  possession  of  the  wife,  which  was  con- 
sistent with  the  deed. 

Lord  Kenyon,  Ch.  J. — How  far  it  would  have  been  wise 
to  have  determined  originally  that  the  actual  possession  should  be 
considered  as  decisive  evidence  of  all  property  is  a  questiou  now 
too  late  to  be  discussed.  Because  as  far  back  as  the  year  books  (a) 
a  gradual  was  limited  to  A.  for  life,  and  afterwards  to  jB. 
In  modern  times  the  courts,  proceeding  upon  the  same  prin- 
ciple, have  said  that  personal  property  may  be  carved  out  in  the 
same  manner,  and  possession  given  to  one  for  life  and  then  over* 
Now  in  this  case,  before  tlie  bankrupt's  marriage  a  formal  set- 
tlement was  made  of  all  the  wife's  property  with  the  consent  of 
both  parties.    It  is  true  indeed  that  there  was  no  enumeration  of 

tbe  trade  in  his  own  name  and  contracted  debts  in  it,  tbat  would  have  varied 
tlie  case.  But  here  there  is  nothing  but  the  general  question,  whether  by  any 
means  a  roan  may  before  marriage  put  his  intended  wife  in  a  situation  to  cany 
on  a  separate  trade ;  there  is  no  authority  that  he  may  not.  In  this  case  tbe  , 
cows  would  have  been  of  no  use  to  the  wife,  unless  she  had  the  produce  of 
them.  Therefore  I  am  of  opinion  that  this  is  a  trust  which  might  be  snpported 
in  equity,  and  that  the  legal  property  in  the  trustees  is  good. 
WiLLE9,  J.  declared  himself  of  the  same  opinion. 

AsHHURST,  J. — The  possession  alone  of  the  wife  does  not  make  this  transac- 
tion fraudulent.  For  it  was  consistent  vrith  the  deed  of  settlement;  and  that 
gave  the  trustees  as  much  interest  in  the  produce  as  in  the  original  property :  tbe 
wife  was  the  agent  of  the  trustees  in  tbe  new  purchase. 

BuLLER,  J. — It  has  been  frequently  determined  that  possession  alone  is  not 
evidence  of  fraud ;  the  transaction  must  be  shewn  to  be  fraudulent  from  other 
circumstances.  If  the  possession  be  inconsistent  with  the  conveyance,  that  is 
evidence  of  fraud.  But  here  the  possession  is  consistent  with  the  deed ;  by 
which  the  wife  was  to  use  the  cows  and  to  make  a  profit  of  them.  There  is  no 
other  circumstance  to  shew  a  fhiud  as  to  the  first  cows :  and  as  to  tbe  produce,  ^ 
it  is  the  same  as  if  th6  wife  had  paid  the  money  over  to  the  tnutees,  and  they 
had  bought  the  other  cows ;  for  she  acted  as  their  agent 

Per  Curiam,  Poatea  for  the  plaintiffi. 

The  verdict  was  entered  np  for  tbe  value  of  all  the  cows  taken. 

(a)  ^  Hen,  6.  SO. 

the 
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*  1790*  the  articles  of  which  her  property  consisted;  and  though  thai 
— ""~  circumstance  was  mentioned  with  many  others  by  Lord  Mamw* 
t^Jdiui  fi^^^  ^^  Cadogan  v.  Kenneth  it  does  not  follow  that  he  would 
WooLLOTON  have  heen  of  a  different  opinion  if  that  circumstance  had  not 
existed  in  that  case.  And  I  do  not  see  what  difference  it  could 
make ;  for  a  schedule  conveys  no  information  to  the  rest  of  the 
world :  if  it  were  annexed  to  the  settlement,  its  existence  would 
only  be  known  to  the  parties  interested  in  it ;  and  therefore  such 
a  transaction  as  this  would  be  equally  open  to  fjraud  if  there  had 
been  a  schedule  of  this  furniture  as  it  is  now.  But  the  jury 
have  by  their  verdict  negatived  fraud ;  and  to  be  sure  there  was 
no  ground  even  to  impute  it  to  the  transaction.  And  at  the 
trial  the  furniture  claimed  as  the  wife's  property  was  fiirly 
identified.  Neither  do  I  think  that  this  case  is  affected  by  the 
21  Jac.  1.;  the  words  of  that  statute  furnish  an  answer  to  the 
defendant's  argument ;  for  they  are  ''  that  if  any  person  shall 
''  become  bankrupt,  and  at  such  time  shall  by  the  consent  of 
'^  the  true  owner  have  in  his  possession,  order,  and  disposition,  any 
''  goods  whereof  he  shall  be  the  reputed  owner,  and  take  upon 
'^  him  the  sale,  alteration,  or  disposition,  as  owner,  S^c.  the  com- 
**  missioners  may  sell,''  Sfc. 

AsHHURST,  J.  declared  himself  of  the  same  opinion  on  both 
points. 

BuLLER,  J. — As  it  strikes  me  at  present,  I  think  the  verdict 
bears  rather  hard  upon  the  wife  respecting  the  stock  in  trade. 
For  the  weight  of  evidence  is  I  think  against  the  defendants 
upon  that  point,  and  there  is  no  pretence  to  say  that  there  was 
fraud  in  any  part  of  the  case.  This  motion  has  been  made  on 
two  grounds  :  first,  that  there  was  no  inventory,  or  any  specific 
account,  of  the  furniture  annexed  to  the  deed,  so  as  to  identify 
the  wife's  property ;  and  2dly,  that  the  defendants  are  entitled 
to  these  goods  under  the  ^1  Jac,  I.e.  ]9>  With  respect  to  the 
latter  point,  it  is  sufficient  to  say  that  the  husband  had  not  the 
order  and  disposition  of  this  property  with  the  consent  of  the  real 
owner.  The  trustee  was  the  legal  owner ;  and  he  gave  no  con* 
sent  for  such  purpose :  and  the  wife's  possession  in  the  manner 
proved  at  the  trial  is  no  evidence  of  fraud  ;  for  she  was  the  agent 
for  the  trustee.  The  objection  arising  from  the  want  of  a  sche- 
dule annexed  has  no  weight :  if  a  schedule  were  necessary,  here 
was  an  inventory  which  will  sufficiently  answer  the  purpose. 
But  I  think  it  is  unnecessary,  considering  the  nature  of  the  pro- 
perty;  it  was  not  always  to  remain  in  the  same  state;  the  very 

object 
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object  of  the  settlement  was  that  the  wife  should  sell  the  goods        1790. 
and  purchase  others,  in  order  to  make  a  profit  of  them.    In  the 
case  of  Haselinton  v.  Gill  some  of  the  goods  taken  in  execution        offoinit 
were  not  those  mentioned  in  the  settlement,  but  stock  bought   ^J^^}!^ 
by  the  wife  with  the  profits  of  the  sale  of  the  milk.     That  case 
is  an  authority  for  the  present  throughout. 
Gaose,  J.  agreed  in  both  points. 

Rule  discharged. 


Castle  and  another  agamsl  Burditt  and  others.       mSJSl 

TRESPASS  for  seizing  and  taking  a  quantity  of  tobacco,  Where  compv- 

wiih  a  cart  and  horses,  on  the  28th  February  1788,  and  uS^Jc^LlJ^ 

disposing  of  them  to  the  use  of  the  defendants.  Plea,  not  guilty,  from  an  act 

The  defendants  were  excise  officers ;  the  seizure  was  made  under  q^^q^^ 

the  £J  Geo.  3.  c.  70.  on  the  28th  of  February  1788;  the  no-  *ct  is  done  it 

tice  of  the  action  was  served  on  the  defendants  on  the  28th  of  iq  the  reckon- 

April;  and  the  writ  was  sued  out  on  the  28th  of  May.    At  the  ^"?*    f^'*'^ 

trial  at  the  last  Maidstone  assizes  before  Goulds  J.  it  was  objected  Uw  requiras 

that  the  writ  was  sued  out  a  day  too  soon,  as  the  SOlh  section  of  ^*?  *  nwutlft 

notice  of  an 
this  statute  enacts  that  no  writ  shall  be  sued  out  against  any  per-  action  be 

son  acting  in  the  execution  of  the  statute  until  one  calender  month  ^^^^^  • 
next  after  notice  in  writing  shall  have  been  delivered  to  him,  4*^.;  with  the  day 
and  it  was  also  objected  that  the  action  was  not  commenced  in  Q°|j^^^f^  ^^ 
due  time,  three  lunar  months  having  elapsed  after  the  seizure  served, 
(calendar  months  not  being  mentioned  in  the  act) ;  to  which  it   r^  ^^  v^\ 
was  answered  that  some  proceedings  had  been  instituted  in  the 
Exchequer,  which  had  occasioned  the  delay,  and  that  the  three 
months  ought  to  be  computed  from  the  time  when  those  pro- 
ceedings were  finished.     The  learned  Judge,  being  of  opinion 
that  there  was  weight  in  the  first  objection,  non-suited  the  plain- 
tiffs. 

Rous  obtained  a  rule  to  shew  cause  why  the  non-suit  should 
not  be  set  aside,  and  a  new  trial  granted,  on  the  ground  that 
the  day  when  the  notice  was  served  must  be  taken  to  be  inclusive  \ 
and  he  cited  Clayton^  case,  5  Rep.  1 ;  Osborn  v.  Rider,  Cro. 
Jac.  135 ;  and  /2.  v.  Adderley,  Dougl.  4^16. 

Steele  now  shewed  cause.  It  was  intended  by  this  act  of 
parliament  that  the  excise  officer  should  have  a  complete  month 
in  which  to  tender  amends  to  the  plaintiff;  which  he  cannot 

hav« 
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have  if  the  day  oo  which  the  notice  is  served  on  him  be  iiH 
eluded ;  for  the  notice  may  be  served  so  late  in  the  evening  that 
the  officer  can  have  no  benefit  from  it  on  that  day ;  and  as  there 
ia  no  fraction  of  a  day,,  such  late  service  would  exclude  one  of  the 
days.  If  only  one  day's  notice  had  been  required,  and  the  day 
on  which  it  is  served  were  to  be  considered  inclusively,  ac^ 
cording  to  the  case  put  above  the  officer  would  have  no  notice. 
Now  whether  the  time  of  notice  be  one  day  or  28  days,  the  same 
rule  must  govern  both ;  and  the  words  of  this  statute  are  *'  until 
one  calendar  month  next  after  notice ;"  excluding  the  day  on 
which  the  notice  is  given.     But 

The  Court  said  that  this  case  came  expressly  within  the  rule 
laid  down  in  R.  v.  Adderley,  and  the  cases  there  mentioned,  that 
where  the  computation  is  to  be  made  from  an  act  done,  the  day, 
when  such  act  was  done  was  to  be  included.  And  they  were  of 
opinion  that  the  non-suit  ought  to  be  set  aside,  in  order  that 
the  plaintiffs  should  have  an  opportunity  of  going  into  their  case; 
though  they  avoided  hinting  any  opinion  on  the  second  point. 

Rule  absolute. 


A  dectaration 
mnst  be 
entitled  of  the 
term  when  the 
writ  is  retum- 
able^  thoogh  in 
certain  cases 
according  to 
the  practice  of 
the  Conrt  it 
need  not 
actnallv  be 
filed  till  the 
next  term. 
So  that  in 
these  latter 
cases  the 
plaintiff  can- 
not recover 
any  demand 
arising  after 
the  term  when 
the  writ  is 
returnable, 
though  before 
the  declaration 
is  actually 
filed. 
[1  East,  13S.] 


Smith  agaimt  Muller. 

THIS  was  a  rule/  calling  on  the  defendant  to  shew  cause 
why  the  postea  should  not  be  delivered  to  the  plaintiff, 
and  why  the  Master  should  not  tax  the  plaintiff  her  costs  of  the 
suit,  and  of  this  application,  and  why  the  plaintiff  should  not 
have  leave  to  sue  out  execution  for  the  same,  and  also  for 
1/.  lis.  6(f. ;  a  verdict  having  been  taken  for  the  plaintiff  for 
70/.  subject  to  an  award  to  be  made  between  the  parties.  This 
action  was  brought  for  use  and  occupation,  and  for  money  paid, 
^c. ;  the  defendant  pleaded  the  general  issue,  and  paid  money 
into  Court.  At  the  trial  there  was  a  reference  of  all  matters  in 
dispute  between  the  parties  in  the  cause,  and  the  costs  of  the  cause 
were  to  abide  the  event  and  determination  of  the  award.  The  ar- 
bitrator awarded  and  found  these  special  facts ;  that  the  plain- 
tiff 6ucd  out  her  writ  on  the  14th  November  1788,  returnable 
the  20lh  November,  when  special  bail  was  put  in;  that  the 
declaration  was  filed  in  Hilary  term  17d9>  entitled  as  of  that 
term,  stating  the  defendant  to  be  indebted  to  the  plaintiff  for 
use  and  occupation  before  the  1st  January  1789^  and  upon  other 

counts ; 
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counts;  that  1/.  lis.  6d.  became  due  at  Christmas  1788  for  a 
quarter's  rept ;  that  the  defendant  paid  into  Court  all  the  rent 
due  at  Michaelmas  1788,  and  the  plaintififs  other  demands ; 
that  at  Christmas  1788  he  tendered  the  rent  which  became  due 
at  that  time,  which  was  refused  ;  and  that  the  sum  of  1/.  1 U.  6d, 
was  the  whole  sum  remaining  due  from  the  defendant  to  the 
plaintiff,  after  the  payment  of  the  money  into  Court. 

Mingay  shewed  cause ;  insisting  that  the  declaration  could  not 
include  the  rent  which  became  due  subsequent  to  Michaelmas 
term.  For  though  the  declaration  was  filed  in  Hilary  term, 
it  should  have  been  filed  as  of  Michaelmas  term,  when  the  writ 
was  returnable.  And  if  application  had  been  made  to  (he 
Court,  they  would  have  ordered  the  record  to  be  amended  ac« 
cordingly.  The  case  of  Foster  v,  Bonner  (a),  where  it  was  held 
that  the  plaintiff  might  recover  for  an  injury  done  between  the 
return  of  the  writ  and  the  filing  of  the  bill,  is  only  applicable 
to  a  case  where  the  writ  and  declaration  are  both  of  the  same 
term  ;  and  consequently  cannot  extend  to  the  present  case,  and 
include  a  demand  which  accrued  subsequent  to  the  time  when 
the  plaintiff  ought  to  have  filed  her  declaration. 

Bearcroft  and  Shepherd,  in  support  of  the  rule,  contended  that 
the  plaintiff  was  entitled  to  have  judgment  and  execution  for  the 
sum  of  1/.  \\s.  6d.,  and  of  the  costs  of  the  cause;  inasmuch  as 
that  sum  became  due  before  the  declaration  was  filed,  though 
after  the  writ  was  sued  out:  and  therefore,  if  the  cause  had  been 
tried,  it  might  have  been  recovered  by  the  verdict.  This  comet 
precisely  within  the  case  of  Foster  v.  Bonner,  Then  it  i»  ob- 
jected that  the  declaration  should  have  been  filed  as  of  Michaelmas 
term :  but  it  is  not  necessary  to  deliver  a  declaration  in  the  same 
term  in  which  the.  writ  is  returnable.  And  indeed  it  would 
be  highly  inconvenient  if  it  were  necessary ;  because  in  such  a 
case  as  the  present,  where  the  declaration  was  actually  filed  in 
Hilary  term,  if  the  defendant  had  wished  to  plead  in  abatement, 
and  the  declaration  had  been  filed  as  of  the  Michaelmas  term  pre-^ 
ceding,  he  would  either  have  been  ousted  of  his  plea  in  abate- 
ment, or  he  must  have  pleaded  such  a  plea  after  an  imparlance, 
which  is  contrary  to  all  practice ;  for;the  only  instance  in  which 
a  party  can  plead  in  abatement  in  the  next  term  is  where  the 
declaration  is  delivered  in  the  vacatioh,  and  that  is  done  under 
the  rule  of  the  Court  in  Mich.  T.  5  Ann.  The  case  of  Stork 
V.  Herbert  (Jb)  also  shews  that  a  declaration  may  be  filed  of  a  dif- 


1790. 

Smfth 
iu(auui 

MULLER. 


Vol.  III. 


(a)  Cony.  454. 


Ss 


{b)  1  mu.  uf. 


ferent 
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1790.        ferent  term  from  that  in  which  the  writ  is  returnable.     For  if  a 
■  writ  be  sued  out  against  two  defendants,  which  is  served  only  on 

uguirut  o^^  before  the  return,  and  the  other  is  served  with  an  alias  in  the 
MuLLER.  next  term,  inasmuch  as  the  plaintiff  cannot  declare  against  both 
till  they  are  both  served,  either  there  roust  be  two  declarations,  or 
the  declaration  against  one  must  be  filed  of  a  different  term  from 
that  in  which  the  writ  is  returnable.  Besides  the  defendant  is 
benefited  by  tliis  proceeding ;  for  the  plaintiff  might  have  de- 
livered a  declaration  by  the  bye  for  the  rent  due  at  Christmoi 
1788.  But  even  if  the  declaration  must  necessarily  be  filed  as 
of  the  term  when  the  writ  is  returnable,  still  the  plaintiff  is  en- 
titled to  have  this  rule  made  absolute ;  foi*  as  the  reference  is  of 
all  matters  in  difference  between  the  parties,  and  is  not  confined 
to  the  subject  matter  of  the  action,  the  arbitrator  acted  right  in 
including  the  whole  demand  in  his  award.  In  Malcolm  v.  JPtf^ 
larton  {a)  such  a  reference  as  the  present  was  held  to  extend  to 
cross  demands  between  the  parties,  though  not  pleaded  by  way 
of  set-off.  Then  if  the  plaintiff  be  entitled  to  the  l/.  lls.6d. 
under  the  award,  she  is  also  entitled  to  the  costs  of  the  suit, 
as  by  the  very  terms  of  the  reference  they  were  to  abide  the 
event  of  the  award. 

The  Court  (after  consulting  with  the  Master)  were  clearly  of 
opinion  that  the  declaration  should  have  been  entitled  of  Mich" 
aelmas  term;  and  that  on  application  for  that  purpose  they 
would  have  ordered  it  to  be  amended  accordingly.  The  con- 
sequence of  which  was  that  the  defendant  was  not  liable  to  the 
costs. 

BuLLER,  J.  observed  that  notwithstanding  the  difference  be- 
tween a  reference  ^'  of  all  matters  in  dispute  between  the  parties 
*'  in  the  cause,"  and  '*  of  all  matters  in  dispute  in  the  cause  be- 
'^  tween  the  parties,"  was  now  clearly  and  fully  understood  by  the 
practisers  of  the  Court,  yet  that  the  distinction  was  too  refined 
for  the  general  understanding  of  mankind;  and  therefore  he 
thought  it  would  be  better  to  amend  the  terms  of  the  reference 
thus;  to  make  the  former  a  reference  ''  of  all  matters  in  dif- 
^*  ference  between  the  parties,"  omitting  the  other  words  "  in  the 
<'  cause;"  and  the  latter  a  ^eference  of  "  all  matters  in  difference 
**  in  the  cause,"  omitting  '^  between  the  parties."  With  respect  to 
this  particular  case,  it  is  the  clear  and  undoubted  practice  of  the 
Court  thatthedeclarationshould  have  been  delivered  as  of  the  term 

(a)  Jnte,  2  vol  Ci5. 

wheu 
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Mrhen  the  writ  was  returaable.  Accordiog  to  the  ancient  prac- 
tice the  declaration  was  actually  delivered  in  the  same  term  ;  it 
was  only  in  ease  of  the  plaintiff  that  the  time  of  actual  delivery 
was  enlarged ;  but  still  it  must  be  considered  as  delivered  nunc  pro 
tunc.  As  to  the  practice  of  declaring  by  the  bye ;  that  goes  on 
a  different  ground  :  a  declaration  by  the  bye  is  not  on  the  ori- 
ginal writ ;  but  the  party  being  in  court  in  one  action  a  plaintiff 
may  decWe  against  him  in  another  within  two  terms.  Neither 
does  any  difficulty  arise  from  the  practice  of  pleading  in  abate- 
ment ;  for  under  such  circunistances  as  the  present  the  defend- 
ant might  have  entered  a  special  imparlance,  if  necessary,  or  he 
might  have  filed  the  plea  in  abatement  as  of  the  Michaelmas 
term.  Tlien  as  to  the  last  case  put  at  the  bar,  of  the  action 
against  two  defendants ;  such  a  case  cannot  exist  on  one  writ. 
For  if  both  defendants  are  served  before  the  return  of  the  writ, 
and  one  of  them  do  not  appear  in  the  same  term,  he  must  plead 
as  of  the  term  when  he  ought  to  have  appeared ;  and  if  he  be  not 
served  before  the  return  of  the  writ,  the  plaintiff  must  sue  out 
another  writ. 

Rule  discharged. 


1790. 

Smith 

against 

MULLEB. 


MiLNER  and  Oihers  against  M11.KES  and  Others. 

THIS  was  an  action  of  trespass,  for  seizing,  taking,  and 
distraining  a  boat,  with  the  tackle  belonging  to  the 
plaintiffs,  and  converting  the  same  to  the  use  of  the  defendants  ; 
to  which  there  was  a  plea  in  bar  that  Mary  Murgairoyd,  one  of 
the  plaintiffs,  at  the  time  of  exhibiting  the  plaintiff^s  bill  was 
covert  with  one  R.  Medd,  then  and  yet  her  husband,  and  now 
living.    To  this  plea  there  was  a  general  demurrer. 

IVood,  in  support  of  the  plea,  contended  that  though  the  de- 
fendants might  have  pleaded  the  coverture  in  abatement^  it 
might  also  be  pleaded  in  bar.  All  the  personal  property  which 
the  wife  had  before  marriage  was  vested  in  the  husband  at  the 
commencement  of  this  action  ;  to  recover  any  part  of  which  he 
alone  might  have  sued,  though  he  nnght  also  have  joined  his  wife 
with  him.  The  marriage  operates  as  a  gift  of  all  the  wife's  own 
chattels ;  Ddme  Audlejf%  case,  Moore  2.5 ;  though  those,  which  she 
has  in  autre  droit,  va^dmmistmirix,  do  not  belong  to  the  husband. 
Bro.  Abr.  **  Propertif^  pL  2'2. ;  Thomson  and  Kitchin,  1 1  Mod. 
177.    If  this  had  been  a  chose  in  action,  it  would  have  been  so 

S  s  2  far 


Fridmgy 
May  7th. 

An  action  of 
trespass  for  an 
iojory  done  to 
tbe  property  of 
the  wife,  dnm 
ioUij  mxs^t  be 
brought  by  the 
hosband  and 
wife.    But  if 
sach  an  action 
be  brought  by 
the  wife  alone» 
the  defimdant 
must  plead  the 
coverture  in 
abatemefU,  and 
not  tN  bar. 
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1790.        far  different  that  the  wife  must  have  been  joined  with  tbe  hus* 
"  band ;  because  it  would  not  be  vested  in  the  husband  till  acli»- 

tuiavtst  ^lly  recovered ;  and  if  the  hasband  died  before  it  was  reduced 
MiLNEi.  jQto  his  possession,  it  would  survive  to  the  wife,  and  would  ooC 
go  to  his  representatives.  But  this  is  not  a  chose  in  action  ;  and 
the  husband  may  give  a  release  to  the  action  ;  and  that,  which 
the  husband  alone  may  release^  may  be  recovered  by  him  alone. 
S  Bulst.  164.  In  Powes  v.  Marshall  [a\  where  the  husband 
and  wife  brought  trover,  and  tbe  trover  was  before,  and  the  con- 
version after,  marriage ;  a  motion  was  made  to  arrest  the  judg- 
ment, because  the  action  should  have  been  brought  by  the  hus- 
band alone;  and  Hyde^  Ch.  J.  and  Keeling^  J.  were  of  that  opi- 
nion. It  is  true  that  the  Court  were  divided  upon  this  point ;  and 
in  a  subsequent  case  of  Blackbom  v.  Greaves  (6),  where  tbe  same 
question  arose,  the  Court  held  that  the  husband  might  sue  with 
or  without  his  wife  at  his  election.  But  both  those  cases  shew  that 
the  husband  must  be  joined.  In  all  the  cases,  where  it  has  been 
doubted  whether  the  wife  should  have  been  made  a  party  or  not, 
the  question  has  arisen  either  in  arrest  of  judgment,  or  on  a  writ 
of  error :  but  it  never  was  contended  in  any  of  them  that  it  was 
a  matter  which  must  be  pleaded  in  abatemient ;  for  that  argu- 
ment, if  it  could  have  prevailed,  would  have  given  a  short 
answer  to  all  those  cases.  Whenever  the  objection  occurs  that 
another  defendant  ought  to  have  been  sued,  it  must  be  pleaded  in 
abatement;  but  it  is  not  necessary  to  plead  in  abatement,  that 
SLUolher  plaintiff' ought  to  have  joined  in  suing,  because  that  ob- 
jection goes  to  the  right  of  action  in  the  person  then  suing.  The 
difference  between  pleas  in  abatement  and  pleas  in  bar  is  well 
taken  in  2  Ld.  Raj/m,  1207.  where  it  is  said  that  a  matter  plead- 
ed in  bar  destroys  all  right  of  action  in  the  plaintiff;  whereas,  in 
a  plea  in  abatement,  the  defendant  ought  always  to  give  the 
plaintiff  a  better  writ.  Now  though  in  this  case  the  husband 
might  have  joined  his  wife  if  he  had  pleased,  yet  it  appears  from 
the  cases  cited  that  he  was  not  compelled  so  to  do,  therefore 
the  defendant  could  not  give  a  better  writ.  If  this  action  bad 
been  commenced  before  the  marriage,  it  would  have  been  pro- 
perly brought  by  the  feme  alone :  but  it  seems  absnrd  to  say 
that  she  alone  may  bring  it  after  the  coverture,  when  the  hus- 
band who  is  no  party  to  the  record  may  release  it.  There  is 
also  another  reason  why  this  action  cannot  be  supported,  be- 

(a)  1  Sid.  172,  (b)  2  Lev.  107, 

cause 
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cause  the  wife  sues  b;  attorney  :  but  a  feme  covert  cannot  ap-        1790. 

point  an  attorney ;  2  Saund.  213. ;  such  an  authority  is  abso-        

lutely  void,  and  it  would  be  error  on  the  record ;  so  that  if  the  *  ^i,^ 
defendant  were  to  succeed  in  the  action,  in  which  case  he  would  Afif.NBs. 
be  entitled  to  a  judgment  for  the  costs,  that  judgment  might  be 
reversed  on  error.  It  is  also  error  if  an  infant  appear  by  at- 
torney. Greek  v.  Mew,  Cos.  Temp.  Holt.  360.  In  King  v. 
Jones  (a),  where  a  writ  of  error  was  brought  on  the  ground  of 
the  coverture  of  the  defendant  after  the  action  was  brought,  the 
Court  affirmed  the  judgment ;  but  they  said  that  it  would  have 
been  otherwise,  had  the  defendant  been  a  feme  covert  at  the  time 
of  suing  out  tiie  writ.  If  then  this  would  be  error  on  the  re- 
cord, it  may  be  pleaded  in  bar ;  and  this  being  a  joint  action^ 
the  objection  applies  to  all  the  parties. 

Chambre,  in  support  of  the  demurrer,  insisted  that  tlie 
cases  cited  had  no  application  to  the  present,  as  they  only  tended 
to  shew  that  which  cannot  be  disputed,  namely,  that  all  the 
chattels  which  a  wife  has  in  possession  at  the  time  of  the  marriago 
vest  in  the  husband.  It  may  also  be  admitted  that  in  strict  pro- 
priety the  husband  ought  to  have  been  joined  in  this  action; 
but  the  only  method  by  which  the  defendant  could  have  taken 
advantage  of  the  defect  was  by  a  plea  in  abatement ;  because  the 
objection  arising  from  his  not  having  been  joined  goes  not  to  the 
cause  of  action,  but  merely  to  the  disability  of  the  party  suing ; 
and  no  instance  has  been  shewn  of  such  an  objection  having  ever 
been  pleaded  in  bar.  This  is  not  like  the  case  in  1  Sid,  172  ; 
which  was  an  action  of  trover,  where  the  conversion,  which 
was  the  gist  of  the  action,  >Aas  after  the  coverture  :  but  this  is 
trespass,  which  is  alleged  to  have  been  committed  at  a  time 
previous  to  the  marriage,  when  the  property  was  undoubtedly 
vested  in  the  wife  alone.  Trover  too  is  an  action  founded  in 
property,  which  is  iK>t  devested  though  the  possession  be  lost. 
But  if  the  conversion  were  stated  to  be  before  marriage,  the  hus- 
band could  not  sue  without  his  wife.  According  to  the  de* 
fendant's  argument  the  husband  might  have  brought  this  action 
without  joining  his  wife,  which  certainly  is  not  so,  because  he 
could  not  have  alleged  it  to  be  a  taking  and  converting  of  his 
property  at  a  time  when  it  was  confessedly  vested  in  the  wifd 
alone.  The  subject  matter  then  of  this  action,  being  da« 
mages  for  the  injury  done  to  the  wife's  property  when  sole,  was 
merely  a  chose  in  action,  to  recover  which  all  the  authorities 

(a)  2  Lord  Raym.  tSU. 

S  8  3  prove 
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mach  as  those  cases  shew  that  one  of  the  plaintiffs  has  no  right        1790. 
of  action,  

The  Court  took  time  to  consider  of  this  question ;  and  on  a        of^inH 
subsequent  day  theii' judgment  was  given  by  Milnes. 

Lotd  Kenyon,  Gh.  J. — We  have  looked  into  the  cases  which 
were  cited  ;  and  though  there  is  no  precise  precedent  in  pointy 
\ve  are  of  opinion,  on  a  review  of  all  the  authorities,  that  this 
plea  in  bar  cannot  be  supported.     It  is  extremely  clear  on  the 
one  hand  that  the  marriage  gives  to  the  husband  all  the  personal 
estate  which  the  wife  has  in  possession :  it  is  also  clear  on  the 
other  hand  that  where  a  chose  in  action  of  the  wife  is  to  be  reduc- 
ed into  possession,  and  it  is  necessary  to  bring  an  action  for  that 
purpose,    it  must  be  brought  in  the  names  of  both  the  hus- 
band and  wife.     And  it  was  absolutely  necessary  that  the  wife 
should  be  a  party  to  the  present  action.     The  defendant  by  his 
plea  imputes  to  one  of  the  plaintiffs  a  personal  defect :  now  in 
general  we  find  that  personal  disabilities  must  be  pleaded  in 
abatement.  It  is  laid  down  as  a  general  position  in  Com.  Dig,(a),    ^ 
that  coverture  in  a  woman  when  either  plaintiff  or  defendant  must 
be  pleaded  in  abatement :  and  though  no  authority  is  referred 
to  in  support  of  it,  yet  the  opinion  alone  of  so  able  a  lawyer  is 
of  great  authority.     It  is  true  that  there  is  a  precedent  in  the  old 
entries  {b),  where  the  coverture  of  the  plaintiff  is  pleaded  in 
bar:  but  that  is  reprobated  in  2  Lutw,  l6il.,  where  it  is  said 
that  all  the  other  precedents  are  of  pleas  in  abatement.  My  bro. 
ther  Buller  has  also  met  with  a  case  in  the  Year  Books  39  E.  3. 
32.  b,  which  shews  that  this  matter  should  have  been  pleaded 
in  abatement.     As  to  the  case  cited  from  1  Sid.  172.  it  is  true 
that  two  of  the  Judges  gave  the  opinion  which  was  stated  by 
the  defendant's  counsel :    but  the  other  two  Judges,  namely, 
Twisden  and  Wyndham^  names  of  great  authority,  were  of  a  dif« 
ferent  opinion,  and  held  that  the  husband  and  wife  ought  to 
have  joined  in  that  action.     We  are  therefore  of  opinion  on  the 
authority  of  the  case  in  the  Year  Books,  as  well  as  on  that  of 
Lord  Ch.  B.  Comynsy  and  on  the  reason  of  the  thing,  that  the 
coverture  should  have  been  pleaded  it  abatement.    There  is  in- 
deed the  inconvenience,  which  was  stated  at  the  bar,  that  the 
husband  may  bring  error  if  he  please :  but  that  does  not  conclude 
this  question.    With  respect  to  the  inconvenience  of  the  short- 
ness of  time  which  the  defendant  has  to  plead  in  abatement ; 

(a)  Com.  TO, «  Plttder,"*  («  A.  1 .).  (b)  Fit.  Intr.  74.  m. 

S  8  4  *  where 
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1790.  yfherc  such  a  plea  is  not  merely  dilatory  but  goes  to  the  meriti 

of  the  cause,  the  Court  will  allow  him  a  longer  time  (a)  ihao 

nealn^  tlie  four  days  to  offer  such  a  plea,  lest  the  justice  of  the  cause 

MiLNCj.  should  be  precluded,  in  the  same  nanner  that  ihejr  will  permit 

a  tender  after  a  special  imparlance. 

'  Judgment  for  the  plaintiffs, 

(a)  Perhaps  thu  would  be  done  only  for  the  purpose  of  preveDtiog  the  hof- 
band  bringing  error  in  case  there  should  be  judgment  againsi  the  wife ;  and  there- 
fore probably,  if  the  husband  were  to  undertake  to  pay  the  costs  in  case  there 
should  be  judgment  against  the  wife,  and  not  to  bring  a  writ  of  error  in  ki$  9wm 
nam^f  the  Court  would  hold  that  to  be  a  sufficient  answer  to  an  application  for 
leave  to  plead  in  abatement  after  the  four  days  were  expired. 


jiffl/rtb.  Radford  qui  tarn  against  M<^Intosh. 

J"*"»^J|^"       T^HIS  was  an  action  on  the  statute  27  Geo.  3.  c.  26.    The 

for  penalUes  on      I  ■      /•  r 

the  post  horse      JL    first  count  in  the  declaration  stated  that  after  the  nrst  of 

thefamlrof^  ^wgM5t  1785,  mentioned  in  a  certain  act,  Sfc.  made  in  the  25ih 
the  Ux,  it  is       year  of  the  present  reign,  intitled,  "  An  act/'  S^c.  (25  Geo.  3. 

forthc^l^^iiff  ^*  ^^-)  ^^^  also  after  the  1st  August  1787,  and  within  six  calen- 

togiveinevi-  dar  months  before  the  commencement  of  this  suit,  to  wit,  on 

pointmenrby  ^^^  ^8th  of  November  1789,  at  Driffield  in  the  county  of  York, 

^^ej^rdsof  the  defendant,  then  and  there  being  a  person  letting  horses  to 

or  the  comm'i,.  ^^^^  ^^^  ^^^  purpose  of  travelling  post  by  the  mile,  and  from 

sionersof  the  stage  to  stage,  and  beins[  duly  licensed  according  to  the  form  of 

stamp  dnties         ,^  ,  f  ,  ii-  oi-. 

authorised  by  the  Statute  m  such  case  made  and  provided,  to  wit,  at,  efc.  did 

tha™ihc*d°f^  .  '^^  divers,  to  wit,  two  horses  to  hire  by  the  mile  or  stage,  to  be 

danthasac-  used  in  travelling  post  in  Great  Britain,  that  is  to  say,  from 

hire"  «/armir  I^^iffi^ld  to  BridUngton-Quay  in  the  county  aforesaid,  the  same 

for  the  duties,  being  a  great  distance,  and  then  ascertained,  to  wit,  15  miles; 

The  offence  ^"^  ^^^  upon  such  letting  to  hire  then  and  there  receive  to  and 

may  he  laid  to  for  the  use  of  the  plaintiff,  who  sues  as  aforesaid,  (the  ^idplaiu'- 

have  bf  Gn  •  jv* 

committed  ^W  ^^^V/g  then  and  there  the  farmer  or  renter  of  rates  and  duties 
with  intent  to  jn  tJifii  respect  frrauted  by  the  first  mentioned  act  of  parliament,) 
mevy  and  not  according  to  the  form  of  the  statute  m  such  case  made  and  pro- 
Ws  m^esty.  If  vided,  of  and  from  the  person  hiring  the  said  horses  a  large 
charged  be  tlic  sum  of  money,  to  wit,  i\d.  per  mile,  for  each  of  the  said 
accounUn^  1^^^  horses,  for  each  mile  the  said  horses  were  hired  to  go,  to  wit, 
divers,  to  wit, 

eight  horses,  proof  that  the  defendant  let,  and  did  not  account  fbr,/r^,  will  support  the  decla- 
ration. The  statute  requires  that  the  account  shall  contain  the  number  of  horses  and  miles,  and 
the  names  of  the  drivers,  but  no  penalty  U  inflicted  for  not  inserting  the  amoant  of  tbe  duties 
received  by  the  post  master ;  therefore  if  the  declaration  only  charge  that  the  d^endani  nuidifahe 
accounts,  {to  wit,)  by  not  inserting  the  amount  qfthe  duties  received,  judgment  may  be  arrested 
after  verdict  for  the  plaintiff.  (1  N.  R.  196.] 

15  miles, 
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15  milesy  amounting  in  the  whole  to  a  large  sum  of  money,  to 
wit,  the  sum  of  35.  9d.  yet  the  defendant  not  regarding  the 
statutes,  Sfc.  after  he  had  received  the  said  sum  of  money  as  and 
for  the  rates  and  duties  as  aforesaid,  to  wit,  on,  ^c.  at,  S^c.  was 
guilty  of  making  false  accounts  in  respect  to  the  said  rates  and 
duties,  that  is  to  say,  in  that  he  did  not  at  any  time  in  the  weekly 
account  kept  by  him  for  that  week,  wherein  he  so  received  the 
said  money  as  last  aforesaid,  under  and  by  virtue  of  the  statute 
in  such  case  made  and  provided,  account  for  the  said  sum  of  money 
so  received  by  him  as  last  aforesaid,  but  wholly  neglected  and 
omitted  so  to  do,  and  after  the  receipt  of  the  same,  to  wit,  on, 
^T.  at,  4rc.  attended,  delivered  in,  and  passed,  his  said  account, 
wherein  the  said  sum  of  money  ought  to  have  been  inserted  as 
aforesaid,  in  pursuance  of  the  said  statutes  in  that  case  made  and 
provided,  the  said  sum  of  money  not  being  accounted  for  there- 
in ;  and  the  defendant  did  not  at  any  time  account  for  the  same, 
with  intent  to  defraud  the  plaintiff ,  who  sues  as  aforesaid,  of  the 
said  rate  or  duty  imposed  by  the  said  first  mentioned  act,  and  by 
him  the  defendant  received  as  last  aforesaid,  contrary  to  the  form 
of  the  statute,  Sic.  whereby,  ^c. 

The  fifth  count  was  nearly  similar  to  the  first;  except  that  it 
stated  that  the  defendant  had  let  divers,  to  wit,  eight  horses,  l^c. 

At  the  trial  at  the  last  assizes  at  York,  ^before  Bulter,  J.  a 
license  to  let  po8t«horses  was  produced  in  evidence,  granted  by 
tlie  plaintiff  to  the  defendant ;  but  it  did  not  appear  on  the  in- 
strument whether  this  license  was  granted  by  the  plaintiff  in  the 
character  of  collector  of  the  duties  or  oi  farmer-general.  But  at 
the  bottom  of  it  was  a  memorandum,  signifying  that  application 
must  be  made  to  the  farmer-general  of  the  duties  to  renew  this 
license  annually ;  and  on  this  piece  of  paper  several  entries  were 
made  by  the  defendant.  It  was  also  proved  that  the  defendant 
had  on  several  occasions  accounted  with  the  plaintiff  for  the 
duties  collected  under  this  act,  but  had  omitted  in  this  instance 
the  sums  stated  in  the  first  and  fifth  counts,  though  instead  of 
having  let  eight  horses,  as  alleged  in  the  fifth  count,  he  had  only 
let^re.  No  grant  of  the  duties  to  the  plaintiff  was  produced 
either  from  the  Lords  of  the  Treasury,  or  from  the  commission-^ 
ers  of  the  stamp-oifice  as  duly  authorized  by  them  \yid,  27  Geo.  3. 
c.  26.  5.  1 .  (a)]  but  the  plaintiff  relied  on  an  appointment  by 

(a)  Which  enacts  that  it  shall  be  lawful  for  the  Lord  High  Treasurer,  or  the  Com- 
missioners of  the  Treasury,  either  by  themselves,  or  by  bis  majesty's  commissionem 
for  managing  the  duties  on  stamped  vellum,  Sfc.  thereunto  duly  authorised  for  that 
purpose  under  the  hand  and  seal  of  the  Lord  High  Treasurer,  or  under  the  hands 
and  seals  of  the  commissionen  of  the  Treasury,  to  let  to  farm  the  duties,  ^c. 

th^ 
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the  commissiooers  of  the  stamp  duties,  who  had  only  a  general 
commission  under  the  great  seal,  granted  to  them  before  Ibe 
passing  of  this  act  of  parliament.     It  was  first  objected  on  the 
part  of  the  defendant  that  the  plaintiff  who  sued  as  farmer  gene* 
ral  had  not  proved  himself  to  be  so,  because  a  legal  appointmeBl 
could  only  be  made  either  by  the  Lords  of  the  Treasury,  or  by 
the  commissioners  of  the  stamp  duties  duly  and  ^specially  em* 
powered  by  them;  and,  2dly,  that  the  evidence  on  the  fifth 
count  did  not  correspond  with  the  declaration  ;  for  it  was  stated 
that  the  defendant  had  let  to  hire  eight  horses,  whereas  the  plain- 
tiflF  only  proved  a  letting  of  five;  and  this  being  a  contract  of 
hire,  it  ought  to  have  been  set  out  correctly.     A  verdict  was 
taken  for  the  plaintiff  for  two  penalties,  on  the  first  and  fifth 
counts  ;  with  liberty  to  the  defendant  to  move  to  enter  a  no»- 
fiuit,  if  the  first  objection  were  well  founded ;  or  to  enter  a  ver^ 
diet  for  the  defendant  on  the  fifth  count,  if  he  were  right  on  the 
second  objection. 

A  rule  for  that  purpose  having  been  obtained. 
Law,  Cockell  Serjt.  Wood,  Lowndes,  and  Wigley,  now  shewed 
cause ;  contending  that,  as  the  defendant  had  taken  a  license 
from  the  plaintiff  and  accounted  with  him  as  farmer-general, 
he  was  estopped  to  dispute  the  title  of  the  person  under  whom 
he  claimed ;  in  the  same  manner  as  a  lessee  is  preluded  from 
disputing  the  title  of  his  lessor.  And  however  disputable  it  may 
be  whether  or  not  the  defendant  acknowledged  the  plaintiff  to 
be  the  farmer-general  by  taking  the  license  from  him,  all  doubt 
is  removed  by  the  circumstance  of  the  defendant's  having  ac- 
counted with  the  plaintiff  for  the  collection  of  the  duties,  and 
having  made  several  entries  on  the  very  paper  on  which  it  appeared 
that  the  plaintiff  had  acted  as  farmer-general.  And  as  to  the 
second  objection ;  it  was  immaterial  whether  the  defendant  let 
to  hire  eight  or  only  Jive  horses,  since  the  offence  is  the  receipt 
of  the  duty  and  not  accounting  for  it.  The  offence  therefore 
was  complete  by  letting  five  horses,  and  not  accounting  for  the 
duty.  This  was  not  an  action  on  the  contract  of  letting  to  hire, 
but  the  offence  is  collateral  to  the  contract.  Beudes,  the  num- 
ber of  horses  is  stated  under  a  videlicet. 

Chambre  in  support  of  the  rule.  It  seems  now  to  be  admitted 
that  the  plaintiff  did  pot  prove  a  regular  appointment;  and 
therefore  the  defendant  is  entitled  to  have  a  nonsiut  entered  > 
for  it  is  a  material  allegation  in  the  declaration  that  the  plaintiff 
was  the  farmer  of  these  duties.    If  this  had  been  an  action  to  re* 

cover 
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cover  the  amount  of  the  duties,  the  argument  respecting  estop- 
pels would  have  applied ;  but  that  doctrine  cannot  be  e&tended 
to  2L  penal  action,  where  it  is  necessary  to  prove  every  allegation 
to  entitle  the  plaintiff  to  recover.  With  respect  to  the  other  ob- 
jection ;  though  it  be  an  offence  to  let  five  horses  to  hire  with- 
out accounting  for  the  duty,  as  well  as  to  let  eight,  yet  the  defend- 
ant ought  to  have  had  notice  ou  the  record  of  the  specific  charge 
against  him,  in  order  that  he  might  have  been  prepared  at  the  trial 
to  answer  it :  but  in  this  case  the  charge  laid  is  different  from  that 
which  was  proved,  and  therefore  the  proof  was  a  surprise  on 
the  defendant.  And  if  the  number  of  horses  be .  material,  its 
being  laid  under  a  videlicet  will  not  vary  the  question. 

Lord  Kenyon,  Ch.  J. — In  penal  actions  on  the  2  ^  3  Ed, 
6.  c.  13.  8.  2«,  which  enables  the  owners  of  tithes  to  recover 
double  the  value,  in  case  they  are  withdrawn,  it  has  always  been 
held  sufficient  proof  against  the  defendant  that  the  party  suing  is 
in  the  act  of  receiving  the  tithes  from  him.  So  in  this  case,  the 
defendant  has  admitted  that  the  plaintiff  stood  in  the  relation  of 
farmer-general  of  the  duties  by  accounting  with  him  as  such. 

Bulls R,  J. — It  appears  that  the  defendant  has  treated  with 
the  plaintiff  in  the  character  of  farmer-general.  Then  this 
comes  within  the  class  of  cases  mentioned  by  my*  Lord,  and 
other  instances  of  actions  for  non-residence  where  it  is  sufficient 
to  prove  the  defendant  in  possession  of  the  church,  without 
proving  presentation,  institution,  and  induction  ;  as  was  held  in 
Bevan  qui  tarn  v.  Williams  (a). 

The  Court  discharged  this  rule. 

(a)  Bevan  qui  tarn  v.  Williams,  E.  16  Geo,  3.  B.  R. 

This  was  an  action  for  non-residence ;  i^nd  the  single  qoestiota  was,  whether  the 
plaintiff  in  order  to  maintain  Uiis  action  most  prove  admisssion,  institution,  and 
induction.  The  plaintiff  did  prove  several  acts  done  by  the  defendant  as  parson 
of  the  parish,  such  as  receiving  the  tithes,  serving  the  church,  and  acting  in  other 
respects  as  parson.    But  the  plaintiff  was  non-suited. 

A  role  having  been  obtained  to  shew  cause  why  the  non-snit  should  not  be  set 
aside, 

IVallace  now  shewed  cause.  The  declaration  charges  the  defendant  as  the  in- 
cumbent of  the  place;  and  to  prove  him  a  complete  incumbent,  he  must  prove 
admission,  institution,  and  induction.  Sid.  X20.  If  he  claim  as  incumbent,  he 
must  prove  himself  a  complete  incumbent ;  so  in  a  penal  action  against  him  as 
incumbent,  the  plaintiff  must  prove  him  completely  so. 

Ld.  Mansfield,  Ch.  J.— Nothing  can  raise  any  difficulty  in  this  case  bat  a 
number  of  precise  authorities.  All  evidence  is  according  to  the  matter  to  which 
it  is  applied,  and  the  person  against  whom  it  is  used.  Against  a  third  person  there 
might  be  some  reason  for  the  objection ;  but  as  against  the  man  himself,  his  own 
letters,  receiving  tithes,  and  cutting  timber  on  the  glebe,  are  decisive. 

Rule  absolute  for  setting  aside  the  nonsuit,  and  for  granting  a  new  trial  (*). 

(*)  See  also  iTcrrymoaT.  frtSf,pMt.4voL  366.;  Slid  C!roMT,iiCB3ff,p<^ 
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A  motion  was  then  made  to  arrest  the  judgment ;  and  it  vm 
objected,   1st,  that  the  offence  was  charged  to  have  been  conn 
mitted  with  an  intent.to  defraud  the  farmer-general,  wbereai  it 
should  have  been  laid  with  intent  to  defraud  his  majexiy;  mod, 
2d!y,  that  no  offence  within  the  act  of  parliament  was  stated  ia 
the  declaration,  because  the  defendant  is  charged  with  having 
made  false  accounts,  in  not  inserting  in  the  account  the  sums  of 
money  received  by  him ;  whereas  the  act  of  parliament  only  re* 
quires  that  the  a'ccount  shall  contain  the  number  of  horses,  and 
of  miles,  and  the  names  of  the  drivers. 

In  answer  to  the  first,  it  was  said  (a)  that  the  stat.  27  Geo.  3. 
c.  9.6.  s.  10.  (by  which  these  duties  are  let  to  farm)  incorporates 
all  the  clauses  of  the  25  Geo.  3.  by  which  the  offence  was 
created :  one  particular  offence  is  re-enacted  specifically  by  the 
9th  section,  where  it  is  described  as  an  offence  done  with  inteni 
to  defraud  the  farmer-general,  and  the  10th  section  virtually  in- 
cludes all  the  rest.  Or,  if  there  be  any  doubt  on  this  parr,  it 
may  be  answered  that  the  words  "  with  intent  to  defraud,'*  Sfc, 
are  merely  surplusage,  and  may  be  rejected.  For  it  is  made  a 
substantive  offence  to  deliver  in  false  accounts,  without  regard- 
ing the  intention  to  defraud.  As  to  the  second  objection ;  there 
is  a  schedule  annexed  to  and  made  part  of  the  twelfth  section  of 
the  25  Geo.  3.  c.  51.  which  is  directed  to  be  used  as  the  mode 
of  passing  the  accounts;  and  that  contains  a  column  ^br  the 
amount  of  the  duty,  as  well  as  other  columns  for  the  number 
of  horses  and  miles.  And  the  28th  section  directs  that  the  inn- 
keepers;  8fc.  shall  at  certain  times  deliver  in  the  accounts  therein- 
before directed,  and  the  money  due  thereon.  Besides  by  the  30th 
section  the  making  of  false  accounts  is  an  offence  in  itself ;  and 
there  is  an  allegation  in  the  former  part  of  the  counts  that  the 
defendant  did  make  false  accounts. 

The  Court  seemed  to  be  of  opinion  that  the  first  objection 
was  ill  founded ;  but  said  that  the  judgment  must  be  arrested 
on  the  second.  They  observed  that  the  statute  25  Geo.  3.  only 
requires  the  post- masters,  S^c.  in  making  up  their  accounts  -to 
insert  therein  the  number  of  horses  let,  and  the  number  of  miles, 
SfC'  but  does  net  require  the  amount  of  the  duties  received  to  be 
specified.  There  is  indeed  a  schedule  mentioned  in  the  twelfth 
section,  but  no  penalty  is  given  by  that  clause ;  and  the  subsequent 
section,  which  creates  the  penalty,  does  not  require  that  the  sums 
received  should  be  inserted  in  the  account,  but  only  the  mate- 


(a)  On  a  sabteqaent  day,  Saturday,  May  XSih. 
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rials  which  furnish  the  amount  of  the  sums.  It  may  be  true 
therefore  that  the  defendant  has  neglected  to  do  that  which  is 
imputed  to  him,  and  yet  have  complied  with  all  the  requisites 
of  the  act.  Whether  or  not  it  would  have  been  suflicient  to  state 
generally  that  the  defendant  had  been  guilty  of  delivering  in  a 
false  account,  without  specifying  in  what  particular  instance  it 
was  so,  the  Court  decKned  giving  any  opinion,  though  they 
seemed  to  doubt  whether  such  a  general  allegation  would  be 
sufficient  even  after  verdict :  but  they  said  that  the  plaintiff  in 
this  case  after  having  alleged  generally  that  the  defendant  had 
beeii  guilty  of  making  false  accounts,  proceeded  to  state  in  what 
the  falsity  of  the  account  consisted ;  and,  as  that  particular 
charge  did  not  constitute  any  offence  within  the  act  of  parliament^ 
the  plaintiff  could  not  avail  himself  of  the  general  allegation, 
even  if  it  were  sufficiently  descriptive  of  an  offence. 

Per  Curiam,  Rule  absolute. 
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Radford  qui  tarn  against  Briggs. 

THIS  was  action  similar  to  the  last ;  at  the  trial  of  which 
it  was  objected  that  it  was.  not  proved  that  the  defendant 
was  licensed,  because  the  license  itself  was  not  produced ;  on 
which  the  plaintiff  was  nonsuited.  But,  on  a  motion  to  set 
aside  that  nonsuit, 

BuLLER,  J.  now  said  that  he  was  convinced  that  there  was 
no  weight  in  the  objection ;  that  it  was  not  necessary  to  prove 
a  license  having  been  granted  in  fact,  for  that  other  evidence 
would  be  sufficient  against  the  defendant,  as  that  he  had  written 
up  over  his  door  "  licensed  to  let  post  horses."  But  there  was 
the  same  objection  to  this  declaration  as  to  the  last. 


The  Ring  against  James  Haigh  and  Another. 

THE  defendants  (the  churchwarden  and  overseer  of  Shelf  m 
the  West  Riding  of  York)  were  indicted  for  disobeying  an 
order  of  a  justice  for  the  payment  of  a  weekly  sum  to  Mary 
Gray  for  the  maintenance  of  her  bastard  child. 

At  the  trial  before  Buller,  J.  at  the  last  York  assizes  it  appeared 
that  the  mother  applied  for  relief  for  her  child  only ;  and  the 
question  was  whether  the  defendants  were  bound  to  obey  the 
order,  as  the  mother  of  the  child  refused  to  go  into  the  work- 
house. 


Fridmf, 
May  7th* 

When  relief  ii 
granted  to  a 
poor  pertoDf 
only  sQcb  per- 
son (and  not 
any  of  the  rest 
of  theifamily) 
is  obliged  to 
go  into  the 
work-hoose 
nnder  the 
9  Geo.  1.  €.  r« 
«.  4. 
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case  of  jR.  v.  Carlisle,  where  the  relief  was  asked  both  for  the        1790. 
parent  and  the  child.    It  would  be  extremely  hard,  and  contrary 
to  the  spirit  and  words  of  this  act  of  parliament,  if,  when  all        aganut 
the  children  of  a  family  (except  one)  were  capable  of  support-     ^'^^  *"^ 
ing  themselves,  and  that  one  were  unable  either  from  the  want 
of  reason  or  of  the  use  of  its  limbs  to  maintain  itself,  and  were 
under  the  necessity  of  receiving  relief,  the  whole  family  were 
to  be  sent  to  the  work-house.     Such  a  law  would  not  only  be 
repugnant  to  all  ideas  of  mercy  and  humanity,  but  would  also 
be  prejudicial  to  the  interest  of  the  parish,  who  would  in  some 
measure  be  deprived  of  the  benefit  of  the  labour  of  such  of  the 
family  as  were  able  to  work  :  for  they  could  earn  much  more 
out  of  the  work-house  than  in  it. 
Per  Curiamy  Judgment  for  the  prosecutor  (a). 

(a)  Vide  R.  ▼.  Feamley^  tuUe^  1  vol.  516. 

Cross  against  Salter.  m"^ 

THIS  was  an  action  upon  the  case  brought  by  the  plaintiff.  Upon  a  libel  in 
who  was  possessed  of  a  messuage  called  Rowridge  in  the  toridCoait 
parish  of  Halberton,  by  virtue  whereof  he  claimed  a  pew  in  the  pa-  for  distarbanee 
rish  church,  as  appertaining  to  the  said  messuage,  and  complained  ^'s  Hght  to  a 
that  the  defendant  interrupted  him  in  the  enjoyment  of  it.   Plea  P«w,  the  Court 
the  general  issue.    At  the  trial  of  the  cause  before  Hotham,  light  to  be  in 
Baron,  at  the  last  Exe/er  assizes,  the  plaintiff  called  witnesses  who  the  plaintiff, 
proved  that  he,  and  those  whose  estate  he  claimed,  had  sat  in  ed  the  defend* 
the  pew  between  M  and  60  years  past,  from  the  time  that  it  ?°V*°*  *®  '*' 
was  first  built  for  one  Richard  Cross;  and  that  before  that  time  the  Court  of 
there  were  long  benches  on  the  spot,  on  which  the  singers  used  ^^^^!^ 
to  sit.     He  also  produced  a  sentence  in  the  Consistorial  Court  of  sentence,  but 
Exeter,  dated  January  26th,  1787 ;  and  also  the  proceedings  J^'^d^nt 
upon  appeal  to  the  Court  of  Arches,  and  the  sentence  thereon  not  to  use  the 
in  the  same  year ;  and  the  final  sentence  of  the  Court  of  Dele-  ^^"^toi- 
gates  (a).     The  libel  in  the  Consistorial  Court  was  exhibited  by  ces  were  held 
the  present  plaintiff  against  the  defendant  and  his  wife ;  wherein  cvidenee  of  the 
the  proponent  alleged  that  Richard  Cross  of  HalberXon,  from  plaintiff's  right 
whom  he  claimed,  had  about  the  year  1736  built  at  his  own  foradistur- 
expence  the  pew  in  question,  in  right  of  a  certain  messuage  called  ^^  between 
Rowridge,  situate  in  Halberton,  and  had  peaceably  enjoyed  the  parties, 
same,  and  repaired  it  at  his  own  expence ;  and  he  complained 
against  Salter's  disturbance  of  his  interest,  right,  and  property 
therein  several  times  during  the  year  17B5 :  that  Court  sentenced 

(a)  Copies  of  all  these  proceedingi  were  anoezed  to  and  made  part  of  the 
Judge's  report, 

"  That 


Saltbr. 
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But  there  is  no  instance  of  a  plea  that  the  plaintiff  brought  a        1790. 
former  action  for  the  same  debt  and  recovered,  and  thai  that         ^^^^ 
judgtnent  was  reversed  on  error.    Besides,  ilie  libel  in  the  Ec-        affain$t 
clesiastical  Court  was  for  a  disturbance ;  and  in  that  suit  it  was 
not  necessary  to  go  into  the  question  of  right  to  the  pew  in 
dispute :  they  however  improvidently  gave  a  judgment  on  the 
right,  which  was  afterwards  reversed  by  the  Court  of  Arches, 
probably  on  the  ground  that  it  was  immaterial  to  consider  in 
that  suit  in  whom  the  right  to  the  seat  was  vested.      But  the 
judgment  of  reversal  does  not  decide  that  the  plaintiff  had  no 
right  to  the  pew  ;  neither  does  it  give  any  right  to  the  defend- 
ant ;  and  the  substance  of  the  three  sentences  in  the  different 
Courts  amounts  to  this,  that  the  plaintiff  proved  his  allegation 
that  the  defendant  had  disturbed  him  ;  but  the  question  of  right 
remains  undetermioed* 

Lawrence  Serjt.  and  Dampier,  against  the  rule.    The  plain- 
tiff claims  this  pew  as  appurtenant  to  a  messuage  in  Halberton; 
and  therefore  it  was  incumbent  on  him  to  prove  a  right  either 
by  prescription  or  a  faculty  ;  for  possession  alone,  even  against 
a  wrong-doer,  is  not  sufficient.  Stocks  v.  Booths  ante  1  vol.  428. 
Secondly,  if  then  it  were  necessary  for  the  plaintiff  to  establish 
such  a  right,  the  sentence  of  reversal  in  the  Court  of  Arches 
was  conclusive  evidence  against  him  ;  because  it  was  pronounced 
by  a  court  having  a  competent  jurisdiction   over  the  subject 
matter,  and  in  a  suit  between  the  same  parties.    In  that  suit  the 
plaintiff,  after  deducing  a  title  under  one  Cross,  who  built  the 
pew  in  1736,  alleged  that  the  defendant  had  intruded  himself 
into  it,  to  the  disturbance  of  the  plaintiff's  interest,  right,  and 
property  therein.     'J'he  question  of  right  therefore  was  put  in 
issue  by  the  plaintiff  himself ;  it  appears  also  that  the  Court  en- 
tered into  that  question ;  for  they  adjudged  that  the  plaintiff  had 
fully  proved  the  purpose  of  his  libel,  and  that  the  pew  did  belong 
to  him ;  and  then  in  order  to  protect  that  right  they  admonished 
the  defendant  not  to  sit  there  in  future.     The  Court  of  Arches 
also  must  have  considered  that  question ;  for  they  reversed  the 
former  sentence,  and  they  also  admonished  the  defendant  not  to 
use  the  seat  again  ;  and  by  their  sentence  of  reversal  (which  was 
afterwards  affirmed  by  the  Delegates)  it  appears  that  neither  the 
plaintiff  or  the  defendant  had  any  right  to  the  pew  in  question  ; 
but  inasmuch  as  the  defendant  had  been  a  wrong-doer,  they  for- 
bade him  to  sit  in  the  pew  in  future. 

Lord  Ken  YON,  Ch.  J.  seemed  to  doubt,  on  the  authority  of 

Kenrick  v.  Taylor,  1  fVils.  326.  whether  possession  alone  was  not 

Vol.  III.  T  t  sufficient 
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1790. 


Benwell  against  Black.  a/^T^u' 

THE  plaintiff  having  recovered  a  judgment  against  the  de-  ^  ^^^  defen- 
fendanty   the  latter  brought  a  writ  of  error:    the  plain-  writ  of  error, 
tiff  then  brought  another  action  upon  the  judgment^  recovered,  t'ff  h**^  ^^^'^ 
and  sued  out  execution ;  which  the  defendant  moved  to  set  another  action . 

aside.  «» the  judg- 

mcnt,  and 
Shepherd  shewed  cause  against  the  rule;  and  said  that,  though  recover,  he 

the  writ  of  error  operated  as  a  supersedeas  to  the  first  judg-  ^°^i*°^  **"' 

ment  (a),  it  was  not  a  supersedeas  to  the  second.     And  as  the  the  second 

plaintiff  had  obtamed  a  judgment,  he  was  also  entitled  to  the  {be^nt  of " 

fruits  of  it,  by  taking;  out  execution.  error  be 

Russell,  contra,  observed  that  as  it  was  admitted  that  the  plam-    rj  kJ^1°^4J9  i 
tiff  could  not  have  sued  out  execution  on  the  first  judgment,  it 
would  be  absurd  to  permit  him  to  have  execution  on  the  second 
judgment,  which  was  merely  founded  on  the  first. 

Lord  Ken  YON,  Ch.  J. — There  are  two  ways  by  which  a  plain- 
tiff may  reap  the  benefit  of  his  judgment ;  either  by  a  writ 
of  execution,  or  by  another  action.  The  former  is  the  more 
regular,  as  well  as  the  least  expensive,  mode ;  but  it  is  admitted 
that  in  this  case  the  plaintiff  is  not  entitled  to  that:  then  we 
ought  not  to  determine  that  that  which  is  the  most  oppressive 
mode  of  obtaining  the  effect  of  the  judgment  should  be  the  most 
favoured.  And  it  would  be  permitting  the  plaintiff  to  do  that  in- 
directly which  cannot  be  done  directly.  We  are  therefore  of 
opinion  that  the  plaintiff  is  not  entitled  to  sue  out  execution  on 
the  second  judgment,  as  he  could  not  have  taken  out  execution 
on  the  first. 

But  as  this  point  had  never  been  settled  before,  the  Court 
made  the 

Rule  absolute,  without  costs. 

(a)  Vide  Christie  v.  Richardson,  Rep,  78. 


GwiNNET  against  Phillips  and  Others.  wtdneiday, 

THIS  was  an  action  of  debt  on  the  11  Geo,  2.  c.  IQ.  s.  3.  An  averment 
to  recover  double  the  vale  of  the  good,,  which  were  '^oS^'.'STu 
liable  to  a  distress^  and  removed  by  the  defendants  to  avoid  it.  ^^o.  «.  c.  19. 

9.  3.  to  recover 
double  the  valae  of  goods  removed,  in  order  to  prevent  a  distress*  that  a  etrtain  mm  was  due  for 
rent  before  the  goods  were  removed,  need  not  be  precisely  proved  as  laid.  The  notice  of  distress 
vrhich  alleged  a  different  sum  to  be  dae,  was  held  nmiiatenal, 

T  t  S  The 
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1790.       The  declaration  stated  that  57/.  were  in  arrear  Tor  rent,  l^x. 
"""^        At  the  trial  at  the  last  Assizes  at  Monmouth^  before  Heath,  J. 

C^  nr  I  |tt  V  V 1* 

tigainift        the  notice  of  distress  was  produced,  which  alleged  that  65L  were 

Phillips,      jjyg.  i,|,t  (he  plaintiff  was  ready  to  shew  by  the  tenant's  own 

admission  that  57 L  were  due:  it  was  objected  by  the  defendants 

that  the  plaintiff  was  bound  by  the  notice  of  distress,  and  the 

plaintiff  was  non-suited. 

A  rule  having  been  obtained  to  shew  cause  why  Ihe  non-suit 
should  not  be  set  aside,  on  the  ground  that  the  sum  mentioned 
in  the  notice  was  immaterial; 

Plumer  now  shewed  cause;  contending  that  though  it  was 
not  necessary  for  the  plaintiff  to  have  set  out  in  his  declaration 
the  amount  of  the  rent,  yet  having  done  so  he  was  bound  to 
prove  it  as  laid ;  and  that  he  was  concluded  by  the  notice  of 
distress.     And  he  relied  on  the  case  of  Dristow  v.  Wright  (a); 
where,  in  an  action  against  the  sheriff  for  taking  goods  with- 
out leaving  a  year's  rent,  it  was  held  that  though  the  declaration 
need  not  have  stated  all  the  particulars  of  the  demise^  yet,  as  it 
did,  and  they  were  not  proved  as  stated,  the  plaintiff  must  be 
non-suited.     There  Lord  Mansfield  mentioned  the  distinction 
between  impertiuent  and  immaterial  averments;  saying  that  if 
the  declaration  contained  impertinent  matter,  such  as  the  Master 
on  a  reference  would  strike  out,  that  would  be  rejected  by  the 
Court  as  surplusage.    But  that  if  the  ground  of  the  action  were 
mis-stated,  as  where  the  plaintiff  undertook  to  recite  that  part 
of  a  deed  on  which  the  action  is  founded,  and  it  was  mis^recited^ 
that  would  be  fatal.     And  though  this  doctrine  has  been  sup- 
posed to  be  only  applicable  to  the  case  of  contracts,  yet  the 
language  of  the  Court  in   that  judgment  furnishes  no    such 
ground  of  distinction;  and  one  of  the  cases,  which  Lord  Mans^ 
field  mentioned  to  illustrate  the  principle,  was  not  on  a  contract* 
It  was  the  case  of  Savage  qui  tarn  v.  Smith  (A),  which  was  an 
action  of  debt  against  a  sheriff's  officer,  and  the  declaration  stated 
a  judgment  and  sl  fieri  facias  upon  that  judgment;  the^er* 
facias  was  given  in  evidence,  but  not  the  judgment,  and  the 
Court  held  that  though  it  might  be  unnecessary  to  aver  the 
judgment,  yet  having  been  averred,   it   ought  to  be    proved. 
So  in  jistle  v.  Grant  (c),  which  was  an  action  of  debt  to  recover 
some  fines  on  admission  to  several  copyhold  tenements,  it  was 
held  that  the  plaintiff  was  bound  to  prove  the  exact  sum  as  laid. 
So  too  in  Green  v.  Rennet  (d),  where  an  action  was  brought 
against  an  attorney  for  negligence  in  not  prosecuting  the  plain- 

(a)  DougU  640.   (b)  2  Bl.  Rep.  1101.   (c)  Dougl.  695.  (<0  Awie^  1  voL  656. 

urs 
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tifTs  €lebtor  to  judgment^  the  return  of  the  writ  on  which  tlie        1790* 
debtor  was  arrested  being  laid  to  be  in  the  25th  year^  8^c.  and         ■    ■■ 
the  writ  appearing  to  have  been  returnable  in  the  24th  year,  4fc.      Gwinwet 
It  was  held  to  be  a  fatal  variance.     In  Hare  v.  Cator  {a),  on  a      Phillips, 
declaration  of  covenant  against  the  defendant  as  assignee  of  alt 
the  estate  in  certain  premises,  evidence  that  he  was  assignee  of 
part  only,  was  held  to  be  fatal.     So  in  actions  of  debt  for  not 
setting  out  tithes,  if  the  plaintiff  state  himself  to  be  rector,  and 
prove  himself  to  be  vicar,  he  must  fail. 

Lane,  contra,  was  stopped  by  the  Court. 

Lord  Ken  YON,  Ch.  J. — ^There  is  no  doubt  but  that  if  the 
plaintiff  profess  to  set  out  his  title,  he  must  set  it  out  correctly. 
So  where  a  contract  is  to  be  stated  in  a  declaration,  unless  it  be 
truly  stated,  the  plaintiff  cannot  recover.  But  it  is  now  said 
that  in  every  case  the  facts  alleged  by  a  plaintiff  must  be  strictly 
proved,  otherwise  he  must  be  non«-suited.  And  therefore  in  an 
action  of  covenant  for  rent  for  100/.  if  the  plaintiff  proved  only 
50/.  he  must  fail.  But  the  rule  can  never  be  carried  to  such 
an  extent.  I  have  heard  both  in  and  oiit  of  Courts  that  the 
doctrine  in  Bristow  v.  Wright  must  be  confined  to  contracts. 
Good  sense  will  reconcile  all  the  authorities.  If  the  plaintiff 
allege  any  thing  which  forms  a  constituent  part  of  his  title,  he 
must  set  it  out  correctly,  as  was  held  in  Savage  qui  tarn  v.  Smith. 
There  the  ground  of  the  execution  was  the  judgment;  and 
though  the  plaintiff  were  not  bound  to  have  stated  the  judgment, 
yet  being  set  out,  it  ought  to  have  been  proved.  But  here  it 
was  impertinent  to  state  what  the  rent  was  ;  the  defendants  in- 
curred a  penalty  under  this  act  of  parliament,  in  fraudulently 
removing  the  goods  which  were  Kubject  to  the  distress.  Whether 
5/.  or  any  other  sum  were  in  arrear  was  perfectly  immaterial ; 
the  damages  were  not  to  be  measured  by  the  quantity  of  rentj^ 
but  by  the  value  of  the  goods  removed.  And  the  notice  of 
distress  might  have  been  abandoned ;  for  a  party  may  distrain 
for  rent,  and  avow  for  fealty. 

Ash  HURST,  J. — If,  in  a  case  in  which  a  sum  of  money  is  a 
constituent  part  of  the  plaintiff's  demand^  it  be  competent  to  him 
to  prove  a  smaller  sum  than  that  alleged  in  the  declaration,  (and 
such  rule  holds  where  the  rent  itself  is .  the  very  ground  of  the 
action,)  d  fortiori  was  it  competent  to  this  plaintiff  to  state  any  sum 
as  due  tor  rent,  since  the  rent  was  merely  a  matter  of  inducement. 
The  gist  of  this  action  is  the  fraudulent  removal  of  the  goods 
from  the  premises  in  orcter  to  defeat  the  distress ;  it  was  there* 

(a)  Cowp,  766» 

T  t  3  fojre 
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and  allowed  by  the  lord  of  the  manor  of  Stowe  Heath.      That        1790. 

it  appeared  from  an  ancient  roll  of  the  manor,  dated  in  the  6th         

year  of  James  the  First,  (preserved  among  the  rolls  of  the  court,)  affuinst 
that  certain  proceedings  had  been  had  before  the  commissioners  The  Marqais  of 
of  charitable  uses ;  and  that  it  had  been  consented  and  agreed 
that  certain  copyhold  lands  therein  mentioned  should  be  let  8fc» 
towards  the  reparation  of  the  chapel  and  the  mamtenance  of  a 
stipendiary  priest  or  curate,  for  the  saying  of  divine  service, 
ministering  the  holy  sacraments,  8^'C.  who  should  be  from  time 
to  time  chosen,  nominated,  and  appointed  by  the  inhabitants  of 
WUlenhall  having  lands  there,  (as  aforesaid,)  and  presented  and 
allowed  by  the  lord  of  the  manor  of  Stowe  Heath;  and  that  the 
person  so  appointed  should  conform  to  the  Ecclesiastical  govern* 
ment  and  reside  en  the  curacy  ;  and  on  complaint  to  the  lord  of 
the  manor  by  the  inhabitants  of  his  non-residence,  insufficiency, 
negligence,  or  any  other  misdemeaner»  the  lord  of  the  manor 
should  give  him  half  a  year's  notice  to  reform,  and,  if  he  did 
not  reform,  should  present  and  allow  another  curate,  ^c.  to  be 
nominated  and  appointed  by  the  inhabitants,  ^c.  as  aforesaid* 
That  roll  concluded  with  ordering  that  those  lands  should  be 
granted  to  nine  persons  for  the  above  trusts,  and  that  other 
trustees  should  be  afterwards  regularly  chosen  in  succession.  The 
affidavits  then  stated  that  those  profits  have  been  since  that  time 
thus  appropriated*  That  on  the  death  of  the  late  incumbent,  in 
December  1781,  William  Moreton  and  A.  Haden  were  the  can- 
didates ;  and  in  order  to  determine  the  election  a  poll  was  sug- 
gested by  the  defendants  ;  that  Moreton  had  67  votes,  and 
Haden  9Q,  on  which  the  former  was  nominated  and  appointed 
by  a  majority  by  a  proper  instrument ;  but  that  the  defendants 
refused  to  allow  his  nomination  and  present  him  to  the  ordinary. 
It  appeared  from  the  affidavits  in  answer  that  this  was  originally 
a  free  and  private  chapel  built  by  and  belonging  to  the  lords  of 
the  manor  oi  Stowe  Heath ;  and  is  purely  a  donative,  without  the 
admission,  institution,  or  induction,  of  or  by  the  ordinary,  or 
any  other  Ecclesiastical  authority ;  and  has  not  been  augmented 
by  Queen  Anne^s  bounty.  That  the  immediate  predecessor  of  the 
last  incumbent,  who  was  appointed  in  1720,  was  constituted  and 
allowed  to  be  minister  by  the  defendants'  ancestors  by  a  deed,  by 
which,  after  reciting  that  **  the  major  part  of  the  inhabitants  of 
"  IVillenhallh^ying  lands  there,  had  {as  much  as  they  might  or  could 
''  elected  and  nominated  E.  Holbrooke,  and  had  desired  them 

T  t  4  "  (the 
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1790.       "  (the  defendants'  ancestors)  to  allow  him,"  ^c.  they  preaeofed, 
■        8fc.  and  that  Holbrooke  eniered  upon  and  performed  the  office 

'^irifw*^      without  any  other  instrument.    A  similar  appointment  of  the 
The  Marquis  of  late  incumbent  in  1744  was  then  stated.     And  with  respect  to 

Stafford.  ^^^  j^^^  election,  it  was  steted  that  49  of  Moretoris  electors  were 
not  resident  in  the  town  of  Willenhall,  but  in  adjoining  districts 
within  the  hamlet  of  Willenhall;  and  that  only  four  who  voted 
for  Iladen  were  liable  to  that  objection.  That  the  defendants 
had  approved  of  Haden^s  nomination,  and  allowed  and  presented 
him.  And  that  Moreton  was  a  man  of  indecent  and  immoral 
life ;  that  within  the  last  three  years  he  had  been  repeatedly  and 
notoriously  guilty  of  drunkenness,  swearing,  gaming,  lewd  con- 
versation, and  other  immoralities;  and  that  he  had  not  only 
neglected  his  duty  as  a  minister,  but  had  been  actually  in  a  state 
of  ebriety  whilst  in  the  performance  of  divine  service. 

Erskine  and  Leicester  shewed  cause  against  this  rule  in  last 
Michaelmas  term ;  insisting,  1st,  that  the  defendants  did  not 
act  merely  ministerially  in  allowing  the  nomination  by  the  free^ 
holders,  but  that  they  had  a  right  to  approve  or  reject  the  per^ 
son  so  nominated.  2dly,  That  this  benefice  was  purely  a  do- 
native ;  and  though  the  defendants,  who  were  the  patrons,  could 
not  arbitrarily  reject  the  person  nominated  by  the  resiaat  free* 
holders,  yet  that  they  might  reject  him  for  any  cause,  which 
wduld  be  a  sufficient  ground  to  warrant  a  bishop  in  rejecting  a 
person  presented  to  him  in  the  case  of  a  presentative  benefice. 
And  that  it  sufficiently  appeared  by  the  affidavits  in  answer  to 
this  application  that  Moreton  was  of  such  au  immoral  character 
as  would  have  justified  a  bishop  in  refusing  to  admit  him  (a). 
And  ddly,  That  Moreton  had  another  specific  legal  remedy  by 
quare  impedit,  which  was  a  complete  answer  to  an  application 
for  a  mandamus. 

The  Court  said,  as  to  the  first  point,  it  would  be  too  much  to 
determine  this  question  on  affidavits.  As  to  the  second,  if  the 
defendants  were  to  be  considered  as  trustees,  in  executing  that 
trust  they  were  to  exercise  a  proper  discretion,  and  to  judge 
whether  tbe  party  were  or  were  not  tdoneiis,  as  a  bishop  may  do 
in  the  case  of  a  presentative,  and  might  absolutely  reject  the 
nominee  on  account  of  his  being  illiterate,  which  question  of 
fitness  could  not  be  tried  by  a  jury,  and  of  which  he  was  the  sole 
judge  (i).  But  that  as  Mr.  Moreton  had  been  rejected  on  account 

(a)  Vide  5  Rep,  58.  a.     (bj  Vide  R.  v.  The  Archbishop  of  Kor^,  6  vol.  pa$i.  49a 

of 
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of  iramorality  (a)  and  indecent  conduct,  that  question  might  be        1790* 

properly  determined  by  a  jury  of  bb  country,  to  whom  he  had         

a  right  to  appeal  on  the  truth  of  the  facts  alleged  against  him.  u^tdno' 
If  however  those  facts  were  true,  the  defendants  might  return  The  Marquis  of 
them  upon  the  record.  And,  as  to  the  third  point,  they  seemed 
to  think  that  a  quare  impedit  would  not  lie;  and  therefore  as  the 
party  had  no  other  remedy  they  made  the  rule  absolute.  But  on 
this  matter  being  again  mentioned  on  the  next  day,  the  Court 
opened  the  rule,  and  desired  that  the  third  question  might  be 
argued  again.     Accordingly, 

Erskine  and  Leycester  now  relied  on  the  established  rule  that 
the  Court  will  not  grant  a  mandamus^  where  the  party  applying 
for  it  has  another  specific  legal  remedy,  3  Burr.  1C65.  DougL 
506.  antCf  1  vol.  396.;  and  contended  that  this  person  had  such 
a  remedy,  by  quare  impedit.  This  benefice  appears  to  be  not 
merely  a  chapel  of  ease ;  for  it  has  the  administration  of  the 
sacrament,  and  the  office  of  burial,  which  are  **  the  proper  rites 
''  and  jurisdiction  that  make  it  no  longer  a  depending  chapel  of 
**  ease,  but  a  separate  parochial  chapel."  1  Burn^s  Eccles.  Law, 
276.  {b).  The  statute  of  Westminster  2.  (c)  expressly  gives  a  quare 
impedit  for  a  chapel:  and  Lord  Coke{d),  in  his  comment  on  this 
clause  of  the  act,  says  that  if  a  chapel  has  the  administration  of 
sacraments  and  sepulture,  it  is  in  law  a  church.  The  same 
point  was  also  held  in  1  Leon.  205.  It  cannot  be  objected  that 
a  quare  impedit  does  not  lie  in  this  case  because  it  is  a  donative; 
for  a  vicarage,  a  rectory,  or  even  a  bishopric,  may  be  a  donative. 
Hats*  Incumb.  17 1.  (e).  And  it  appears  from  Co.  Lit.  344.  a; 
JVats.  Incumb.  2^0.  307.  298,  9;  17  Vin.  Abr.  T.  *'  Presenta- 
tion;' 441.;)/.  16;  2  Wils.  \50\^ Burn's  Eccles.  Law,  T.  '*  Dona^ 
tivei'  ^^;  Mall.  Qu.  Imp.  149;  and  R.  v.  The  Bishop  of  Chester, 
ante,  1  vol.  404,  that  a  quare  impedit  will  lie  for  a  donative.  If 
it  be  objected  that  there  may  be  some  difficulty  and  inconve- 
nience in  bringing  a  quare  impedit  in  this  case,  on  account  of  the 
number  of  persons  who  must  be  parties  to  the  suit,  it  may  be 
answered  that  that  (if  true)  is  no  reason  why  a  mandamus  should 
be  granted ;  for  a  mandamus  is  not  to  give  a  more  easy  and  expe- 
ditious remedy,  but  it  is  only  granted  in  cases  where  there  is  no 
other  remedy.  But  in  truth  no  great  inconvenience  will  attend 
a  quare  impedit ;  those,  who  have  the  nomination,  are  the  per- 
sons disturbed  in  their  right,  and  consequently  they  must  be 
plaintiffs  :  and  if  they  do  not  include  all  the  defendants  in  their 

(a)  Vide  R.  v.  Ttie  Bishop  of  Utcl^ld  and  Coventry,  2  Strm  tOfS. 

(b)  ith  Ed.    (c)  13  Ed.  1,  tt,  1.  c.  5.  «•  4.    (d)  2  Itut.  S65.    (<)  Sd.  Ed. 

writ, 
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pendiary  curacy,  in  which  case  contrary  claims  were  set  up  by        1790* 

the  inhabitants  and  the  vicar,  the  Court  granted  the  writ :  and 

when  this  case  was  afterwards  mentioned,  the  Court  took  oc-        ugahui 

casion  to  say  (a)  "That  they  had  re-considered  the  point,  and   TheMarqnitof 

'*  weighed  all  the  principles  and  authorities  applicable  to  it,  and 

'^  were  fully  satisfied  that  the  most  proper  and  most  effectual 

*'  method  of  trying  the  right  to  officiate  in  such  chapels,  whe- 

*'  ther  it  depended  upon  nomination  or  election,  was  by  mandu' 

*'  mus"    And  though  a  mandamus  was  refused  in  R.  v.  The 

Bishop  of  Chester  (£),  (cited  in  another  case  of  JR.  v.  The  Bishop 

of  Chester^)  where  the  application  was  made  by  the  inhabitants 

of  Troutbeckf  because  a  quare  impedit  lay,  yet  no  quare  impedit 

was  ever  brought  in  that  case,  it  being  thought  impracticable 

on  account  of  the  number  of  persons  who  must  have  been  Joined 

in  it. 

Lord  Kbnyon,  Ch.  J. — It  appears  from  the  ancient  roll,  re- 
ferred to  in  the  affidavits,  that  certain  proceedings  had  been  had 
before  the  commissioners  of  charitable  uses,  respecting  the  lands 
appropriated  to  the  maintenance  of  the  curate;  and  therefore  it 
aeems  as  if  the  inhabitants  have  only  an  equitable  right »  If  so^ 
this  Court  cannot  interfere  at  all ;  or  if  the  inhabitants  have  a 
legal  right,  such  right  may  be  asserted  in  a  quareimpedit.  There* 
fore  quucunque  via  datd  this  rule  must  be  discharged.  Perhaps 
the  better  remedy  will  be,  an  information  in  the  Court  of 
Chancery  in  the  name  of  the  Attorney  General.  Supposing 
this  had  been  a  legal  right,  there  is  one  case  (in  addition 
to  those  cited)  which  my  brother  Ashhurst  has  found  in  Rast. 
^06.  h,  which  shews  that  a  quare  impedit  will  lie  by  the  persons 
having  the  right  of  nomination  against  him  who  has  the  pre* 
sentation,  and  who  obstructs  the  right.  As  to  the  case  cited 
from  Burr. ;  that  was  a  mandamus  to  be  restored  to  the  curacy  ; 
there  a  quare  impedit  would  not  have  lain,  and  the  party  applied 
for  the  only  specific  remedy  to  make  him  curate  de  facto . 

Ashhurst,  J,  declared  himself  of  the  same  opinion. 

BuLLER,  J. — ^This  determination  will  not  interfere  with  any 
of  the  adjudged  cases.  For  it  appears  to  me  on  these  affidavits 
that  this  is  a  trust,  and  therefore  that  the  remedy  is  in  a  Court 
of  Equity.  A  party  applying  for  a  mandamus  must  make  out  a 
/ega/ right;  though  if  he  shew  such  legal  right,  and  there  be 
also  a  remedy  in  equity,  that  is  no  answer  to  an  application 

(a)  2  Burr.  104^.  (6)  Ante,  1  vol.  S9S. 

for 
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1790.        for  a  mandamus ;  for  when  the  Court  refuse  to  grant  a  man' 

damus  because  there  is  another  specific  remedy,  they  mean  oolj 

The  KiMo  . /,  J      ^  ? 

^gftifui        a  specific  remedy  at  law. 

TheMarqnisof      G ROSE,  J.— This  Court  will  grant  a  mandamus^  where  the 

party  applying  has  no  other  specific  legal  remedy,  or  if  such 

other  remedy  be  obsolete.     But  here  the  party  applying  has  no 

legal  right ;  or  if  he  have,  it  may  be  asserted  in  another  legal 

mode. 

Rule  discharged. 


^7401.  Metcalfe  against  Markham. 

Thenemieuiaii  TTN  an  action  for  a  libel  contained  in  a  letter  dated  at  Huttf 
libel  in  a  letter  [which  is  a  town  and  county  of  itself,]  written  by  the  de- 
v"SSif  d  ''^**^****  *^  ^^^  correspondent  at  Hamburgh^  in  Germany^  and 
•eni  by  the  also  for  slanderous  words,  Wood  had  obtained  a  rule  to  change 
5^*"i!?-^^    the  venue  from  London  into  Yorkshire  upon  the  usual  affidavit; 

wumy^  mav  be  •  •  •  .  1 

cbanged  from    to  set  aside  which  rule  Lambe  had  obtained  another  nue  upon 

YbvM^^oo     *°  affidavit  that  the  letter  was  dated  at  Hull,  and  sent  by  the 

the  osiial  post ;  and  therefore  he  contended  that,  as  it  had  passed  through 

^  other  counties,  it  might  equally  be  said  to  have  been  published 

(4 East,  495.]]  in  each  of  those  counties,  as  in  Yorkshire.     In  fact  it  muirt  be 

taken  to  have  been  published  in  Germany,  where  the  letter  was 

opened :  but  either  way  the  defendant  could  not  entitle  himself 

to  change  the  venue,  because  he  could  not  swear  that  the  cause 

of  action  arose  in  Yorkshire  and  not  elsewhere. 

Wood  shewed  cause  upon  an  affidavit,  which  set  forth  that  though 
the  letter  was  dated  *'  Hull,"  yet  in  fact  it  was  written  at  Scukoats, 
in  Yorkshire,  which  indeed  is  usually  considered  as  part  of  Hull, 
and  so  called  in  common  acceptation.  He  took  the  distinction 
between  a  libel,  which  is  dispersed  through  several  counties,  and 
a  letter  which  is  written  in  one  county  and  not  opened  in  an- 
other :  in  the  former  the  venue  cannot  be  changed ;  in  the  latter, 
it  iqay.  As  to  the  publication  being  in  Germany  yihere  the  letter 
was  opened,  that  does  not  vary  the  case,  since  the  only  part  of 
the  transaction  out  of  which  the  cause  of  action  arose,  which  hap- 
pened in  England,  was  in  Yorkshire, 

Per  Curiam,  The  Master  has  furnished  us  with  two  notes  iR 
which  the  distinction  is  recognized,  as  mentioned  by  Mr.  Wood, 
between  libels  dispersed  throughout  the  kingdom,   and  those 

which 
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which  are  onlj  published  ni  one  county  (a).     Here  the  de-  1790* 

feudant  is  warranted  in  his  affirmation  that  the  cause  of  action  

arose  in  Yorkshire^  and  not  elsewhere  within  the  kingdom.  mgahut 

Rule  discharged.  Markham. 

(a)  Vide  Pinkney  v.  CoUmg,  ante  1  toI.  571.  Cliuold  v.  CUatoM^  mie  1  vol. 
647.  and  Freeman  v.  NorriSf  ante  306* 


Cooke  agaifist  Oxlev.  SSjTith. 

^T^IS  was  an  action  upon  the  case;  and  the  third  count  A.hxw'mg      , 
A    in  the  declaration,  upon  which  the  verdict  was  taken,  JSl^rooi  to 
stated  that  on,  S^c.  a  certain  discourse  was  bad,  Sfc.  concerning  B.,  gave  bim  a 
the  buying  of  266  hogsheads  of  tobacco;  and  on  that  dis-  hUreqaestto 
course  the  defendant  proposed  to  the  plaintiff  that  the  former  dctemune 
should  sell  and  deliver  to  the  latter  the  said  266  hogsheads  [at  woald  bay 
a  certain  price] ;  whereupon  the  plaintiff  desired  the  defendant  to  J«"  •^•"*'*^ 
give  him  (the  plaintiff)  time  to  agree  to  or  dissent  from  the  timedeter- 
proposal  till  the  hour  of  four  in  the  afternoon  of  that  day,  to  S*™^^**"^ 
which  the  defendant  agreed;  and  thereupon  the  defendant  pro-  notice thenof 
posed  to  the  plaintiff  to  sell  and  deliver  the  same  upon  the  terms  J^j^iJt^Kable 
aforesaid,  if  the  plaintiff' would  agree  to  purchase  them  upon  the  in  an  action 
terms  aforesaid,  and  would  give  notice  thereof  to  the  defendant  i^L^^^iJ^' 
before  the  hour  of  four  in  the  afternoon  of  that  day ;  the  plaintiff  b.  not  being 
averred  that  he  did  agree  to  purcharse  the  same  upon  the  terms  eri^nal  con- 
aforesaid,  and  did  give  notice  thereof  to  the  defendant  before  tract*  there 
the  hour  of  four  in  the  afternoon  of  that  day ;  he  also  averred  that  deration  to  * 
he  requested  the  defendant  to  deliver  to  him  the  said  hogsheads,  ^}^^^' 
and  offered  to  pay  to  the  defendant  the  said  price  for  the  samei  ' 

yet  that  the  defendant  did  not,  8fc. 

A  rule  having  been  obtained  to  shew  cause  why  the  judgment 
should  not  be  arrested,  on  the  ground  that  there  was  no  con* 
sideration  for  the  defendant's  promise, 

Erskine  and  Wood  novi  shewed  cause.  This  was  a  bargain  and 
sale  on  condition ;  and  though  the  plaintiff  might  have  rescinded 
the  contract  before  four  o'clock,  yet  not  having  done  so,  the  con- 
dition was  complied  with,  and  both  parties  were  bound  by  the 
agreement.  The  declaration  considered  this  as  a  complete  bar- 
gain  and  sale ;  for  the  breach  of  the  agreement  is  for  not  deliver* 
ing  the  tobacco,  and  not  for  not  selling  it. 

Lord  Ken  YON,  Gh.  J,  (stopping  Bearcroft,  who  was  to  have 
argued  in  support  of  the  rule)---Nothing  can  be  clearer  than  that 

at 


Cooks 

OXLEY. 
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at  tbe  time  of  entering  into  this  contract  the  engagement  was  alt 
on  one  side;  the  other  party  was  not  bound;  it  was  therefore 
nudum  pactum. 

BuLLER,  J. — ^It  is  impossible  to  support  this  declaration  io 
any  point  of  view.  In  order  to  sustain  a  prombe,  there  must  be 
either  a  damage  to  the  plaintiff^  or  an  advantage  to  the  defendant; 
but  here  was  neither  when  the  contract  was  first  made.  Then 
as  to  the  subsequent  time,  the  promise  can  only  be  supported  on 
the  ground  of  a  new  contract  made  at  four  o'clock ;  but  there  is 
no  pretence  for  that.  It  has  been  argued  that  this  must  be 
taken  to  be  a  complete  sale  from  the  time  when  the  condition 
was  complied  with:  but  it  was  not  complied  with,  for  it  is  not 
stated  that  the  defendant  did  agree  at  four  o*clock  to  tbe  terms 
of  the  sale ;  or  even  that  the  goods  were  kept  till  that  time. 

Grose,  J. — The  agreement  was  not  binding  on  the  plaintiff 
before  four  o'clock;  and  it  is  not  stated  that  the  parties  came  to 
any  subsequent  agreement;  there  is  therefore  no  consideration 

for  the  premise. 

Rule  absolute  (a>. 

(a)  This  judgment  was  affinned  in  the  Exchequer  Chamber;  M»  St  Ge»,  S« 


May  Uth. 

If  there  be 
two  distinct 
causes  of 
action  in  two 
counts,  and  as 
to  one  the 
defendant 
rafiersjudg- 
to  go  by 
de&ult,  and  as 
to  tbe  other 
takes  issue  and 
obtains  a 
verdict,  he  b 
entitled  to 
judgment  for 
his  costs  on  the 
latter  count, 
Botwithstand- 
nig  the  plaintiff 
is  entitled  to 
judgment,  and 
costs,  on  the 
1st  count. 
[8  T.  R.  466. 
Sa&P.50.SS4. 

5  Eist,  261. 

13  l\h  191.] 


Day  agabist  Hanks. 

IN  an  action  on  the  case  for  disturbing  the  plaintiff  in  his  right 
of  common  the  declaration  contained  two  counts,  for  dis- 
turbances in  two  distinct  commons  :  as  to  the  first  of  which 
the  defendant  suffered  judgment  to  go  by  default;  and  upon  the 
second  he  took  i^sue,  and  upon  trial  obtained  a  verdict. 

In  Michaelmas  term  last  the  plaintiff  obtained  a  rule  ni$i  for 
the  postea  to  be  delivered  to  him,  and  for  the  Master  to  tax  his 
costs  thereon;  against  which 

Cockell,  Serjt.  shewed  cause;  contending  that  though  in  gene- 
ral by  the  statute  of  Gloucester  [6  Ed.  1.  c.  1.]  the  plaintiff  was 
entitled  to  the  costs  of  the  trial  if  he  succeeded  on  any  count  by 
which  he  was  entitled  to  damages,  notwithstanding  he  failed 
on  others,  yet  that  rule  must  be  confined  to  such  cases  where 
the  plaintiff  obtains  a  verdict  on  such  count,  and  does  not  ex- 
tend to  cases  where  judgment  goes  by  default  as  to  one  count 
containing  one  cause  of  action,  and  the  parties  afterwards  pro- 
ceed  to  trial  upon  another  count,  containing  a  different  cause  of 
action,  on  which  a  verdict  is  found  for  the  defendant.  It 
would  be  very  oppressive  if  it  were  so ;  for  then  tbe  plain* 

tiff. 
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tiff^  though  clearly  in  the  wrong  with  respect  to  the  real  ground        1790. 

of  dispute,  might  insure  his  costs  by  adding  a  count,  as  in  this 

case,  for  some  trivial  intrusion  in  a  place,  the  right  to  which 

was  never  meant  to   be  contested.      Here,    all  tbe  principal 

costs  were  incurred  by  the  plaintifTs  own  act  in  going  down 

to  trial  upon  the  second  count,  on  which  the  issue  was  found 

against  him. 

Law  and  Chambre,  contra,  contended  that  by  the  statute  of 
Gloucester  the  plaintiff  was  entitled  to  the  costs  of  the  whole 
record,  it  appearing  that  he  Was  entitled  to  damages  on  one  of 
the  counts  in  his  declaration  ;  and  they  denied  that  any  distinc« 
tion  had  ever  been  taken  in  this  respect  between  a  judgment 
after  verdict,  and  by  default.  The  general  principle  was  laid 
down  in  the  strongest  manner  by  the  Court  in  Bridges  v.  Jiay- 
mond  (a),  and  in  Norris  v.  Waldron  (b) ;  the  latter  of  which 
was  an  action  of  trespass,  wherein  several  distinct  causes  of 
action  were  included  in  the  declaration  ;  as  to  three  of  the  counts 
a  verdict  was  given  for  the  defendant,  which  comprehended  the 
principal  question  (as  it  was  sworn)  that  was  in  litigation  be- 
tween the  parties  :  but  Lord  Ch.  J.  De  Grey  said  that  ^'  bow« 
*^  ever  hard  it  might  seem  that  a  plaintiff  should  have  his  whole 
'^  costs  where  he  fails  nine  parts  in  ten,  yet  the  rule  was  a  post- 
'^  tive  one,  arising  from  the  statute  of  Gloucester,  which  made  no 
*'  distinction."  Astley  v.  Young,  2  Burr.  123«.  S.  P.  (c).  The 
cases  of  Cook  v.  Sayer(d),  and  Greenhow  v.  Isley  (e),  where  the 
defendants  were  allowed  their  costs  on  those  counts  on  which 
they  obtained  judgment,  were  cases  of  double  pleas  under  the 
statute  of  Jnne  (/). 

The  Court  were  clearly  of  opinion  that  the  plaintiff  was  not 
entitled  to  the  costs  of  the  trial;  but,  whether  the  defendant  was 
entitled  to  such  costs,  they  said  would  more  properly  come  un- 
der consideration  upon  a  review  of  the  Master's  taxation:  they 
therefore  directed  that  the  postea  should  be  lodged  in  the  hands 
of  the  Master,  that  he  might  tax  the  plaintiff  his  costs  on  the 
judgment  be  default,  and  tax  the  defendant  his  costs  on  the  ver- 
dict obtained  on  the  second  count ;  which  being  afterwards  done 
accordingly, 

(o)  2  Bloc.  Rep,  800.  (6)  2  Blue.  Rep,  1199.  (c)  Vide  Gundry  v.  Shurt 
«A/e,  1  vol.  636.  {d)i  Burr,  75^.  (e) /}anie»,  4to.  Ed.  136. 

(/)  4  4"  5  Atmcj  c,  16. 

A  rule 
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Stoduart  against  Johnson.  ^^^tstb. 

AFTER  the  declaration  was  delivered,   the  defendant  paid  If  tUe  defend- 

640/.   into  court,  which  the  plaiptiff  did  not  then  take,  into  court,  and 

but  proceeded  to  trial,  when  a  juror  was  withdrawn  by  consent.  **>«P*«ntiff 

And  the  question  was,  whether  the  plaintiff  was  or  was  not  en-  trial  when  a 

titled  to  the  costs  till  the  time  of  paying  the  money  into  court.  -JJJ^kj'^^  ^^ 

The  Master  having  taxed  those  costs,  plaintiff  is  not 

Chambre,  on  a  former  day,  obtained  a  rule  to  shew  cause  why  costs  uVto*^* 

the  taxation  should  not  be  set  aside :  this  was  now  opposed  by  the  time  of 

Holroyd,  who  relied  on  the  authority  of  Hartley  v.  Bateson  fnto'com^t  (M. 
(a\  to  shew  that  the  plaintiff  was  entitled  to  those  costs,  even     [Willes  i9l. 

.  •  8  T  R  408. 

though  he  proceeded  in   the   action  and  there  was  a  verdict-  ^  3^  l>^55i 
against  him  ;  for  that  the  payment  of  money  into  court  was  an 
acknowledgment  that  the  defendant  was  in  the  wrong  till  that 
time.     But 

The  Court  said  that  whenever  a  juror  was  withdrawn  each 
party  must  pay  his  own  costs.     And 

BuLLER,  J.  observed  that  the  form  of  the  rule  decided  this 
question ;  for  it  was  part  of  the  rule  that  if  the  plaintiff  would 
not  accept  of  the  money  brought  into  court,  with  the  costs,  ^c. 
the  said  money  siiould  be  struck  out  of  the  declaration.  Then 
if  it  be  struck  out,  that  is  not  considered  as  part  of  the  decla- 
ration. 

Rule  absolute. 

^)  AnU,  1  vol.  629. 

(b)  The  plaintiff  is  not  entitled  to  such  costs  after  trial.  Stevenson  v.  Yorke, 
yost,  4  vol  10,    [7  T.  R.  372.] 


CowPERTHWAiTE  ao-aiw5f  Owen  and  another  in  Error.     May  15th. 

When  a  record 

THIS  action  was  brought  by  the  defendants  in  error  in  the  »  removed 
Common  Pleas  in  the  County  Palatine  of  Lancaster^  and   cS^nn^Pila. 
after  they  had  obtained  a  verdict,  the  plaintiff  sued  out  a  writ  of  ^of  Court  by 

error  returnable  here,   which   was   non-prossed  in  this  term,  and  that  writ 

is  non-prossed, 
this  Court  will  award  execution.  If  a  plaintiff  sue  out  a  testatum  fi.  fa,^  without  an  origi- 
nal j|i. /a.  to  warrant  it,  the  Court  will  not  set  it  aside,  if  tlie  plaintiff  afterwards  sue  out  such 
original  fieri  facias.  And  if  a  ft,  fa,  be  sued  out  into  one  county  (when  it  should  have  been  a 
test,  fi.  fa,)  without  any  original  j^.  /a.,  and  the  plaintiff  afterwards  sue  out  an  original/. /«, 
the  Court  will  permit  the  party  to  amend  the  former  on  paying  the  costs. 

Vol.  III.  Uu  And 
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Petrie  and  Another,  Executors  of  Keeble  against 

Hannav,  Baronet-  f^iki.. 

THIS  was  an  action  for  money  paid  bj  the  plaint iffs|  as  exe-  Defendant 
cutors^  and  also  for  money  paid  by  the  testator,  to  the  use  ge^ral  issue 
of  the  defendant ;  for  money  had  and  received  by  the  defendant  ^<|  ^^^  *^t.  of 
to  the  use  of  the  plaintiflfs,  as  executors ;  and  for  money  had  and  Terdict  was 

received  to  the  use  of  the  testator,  in  separate  counts ;  to  which  ^?"?^  5?"'  **"* 
1  1         .1  1  •  11  i.  1-     .      plaintiff  on  the 

there  were  two  pleas,  the  general  issue,  and  the  statute  of  limit-  6rst  issne,  and 

;itions.     A  verdict  having  been  found  for  the  plaintiffs  gene-  no  notice  takca 
rally  on  the  first  issue,  and  no  notice  taken  of  the  last,  the  de-  after  error 

fendant  brou<;ht  a  writ  of  error  in  the  House  of  Lords,  on  two  l^'ipn^lit  and 

,  °  ,.  ,  .     '  joinder  in  error 

grounds ;  that  no  verdict  was  given  on  the  second  plea ;  and  (which  was  as- 

that  the  two  separate  demands  could  not  be  joined  in  one  action  ;  p^nti^*** 
there  was  a  joinder  in  error,  and  a  day  was  appointed  for  the  Court  allowed 
argument  in  the  House  of  Lords.    The  plaintiffs  then  obtained  ^^Jy  Sw"^*^" 
a  rule  to  shew  cause  why  they  should  not  be  at  liberty  to  amend  Judge's  notes 
according  to  the  Judge's  notes,  by  adding  a  verdict  for  them  ou  co§te!^?ount 
the  second  plea,  and  by  entering  the  verdict  on  the  counts  for  for  money  had 
money  paid  by  the  executors,  and  for  money  bad  and  received  by  defendant 
to  their  use,  to  \heuuqf  the 

Erskine  and  Wood  now  shewed  cause ;  and  said  that  though  suck,  may  be 

perhaps  the  Court  would  have  had  no  difficulty  in  permitting  the  J°"*^?  ^?  * 

r  .^,  i-ij.  .-..*.  coimty  tor  mo- 

amendment,  if  the  application  had  been  made  sooner,  tbey  hoped  ney  hadandre- 

that  such  an  indulgence  would  not  be  granted  now,  as  the  de-  Sse^of  ihe*t^- 
fendant  had  brought  a  writ  of  error  on  these  objections,  and  the  tator:  but  a 
plaintiffs  themselves  had  joined  in  error.  debt*Jtfe /o  the 

Bearcroft  and  Russelly  in  support  of  the  rule,  observed  that  executor  in  hu 
the  record  still  remained  in  this  Court,  though  a  transcript  of  it  ^niiot 
was  sent  into  the  House  of  Lords,  and  therefore  there  was  some-  [3M.&S.591. 
thing  here  by  which  the  amendment  could  be  made  ;  and  that  in      5*ib.  ^$4,  * 
such  cases  it  was  almost  a  matter  of  course  to  permit  such  an    ^  ^^  ^^* 

J  .  *     r        *  6  lb.  405.] 

amendment  on  payment  of  costs. 

BuLLBR,  J.  said  that  such  amendments  had  been  frequently 
permitted.  The  first  is  merely  a  slip  of  the  clerk,  in  not  entering 
up  the  verdict  for  the  plaintiffs  on  the  second  plea.  And  as  to 
the  second,  he  said,  he  was  clearly  of  opinion  that  it  was  not  er- 
ror ;  for  though  an  executor,  when  suing  for  a  debt  due  to  the 

U  u  2  testator, 
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• 

1 790«       testator,  could  not  join  a  debt  due  to  himself  in  his  own  right  (a); 

yet  it  was  the  constant  practice  to  join  in  the  same  declaration 

a^»«f       several  counts  for  money  had  and  received  by  the  defendant  to 
Han  NAT.      the.  use  of  the  testator,  and  to  the  use  of  the  executor^  as  such. 

Per  Curiam,  Rule  abaolote. 

(a)  HoQkini.  QuUter,  2  Sir.  1271. 


^onday,  CoRBETT  Q^ainst  Bates  and  Another. 

May  I7tu.  O 

If  the /tfii/oi  be  ^T^HIS  viras  an  action  against  the  defendants  for  an  act  done  by 
aiSlaiivlt'the  x\iem  as  justices  of  the  peace.     The  latitat  against  Bates 

defendaDt  by  ^as  by  the  name  of  JVilliafn.  and  the  aUas  by  the  name  of  John; 

name,  and  the  the  former  was  sued  out  in  due  time,  but  not  the  latter. 
aiia$  by  ano-         Russell  obtained  a  rule  to  shew  cause  why  the  proceedings  as 

ther,andthe  i       •  *.      i  t^  t       u  •  •*!    /•        i  •     • 

plaintiff  after-  against  the  defendant  Bates  should  not  be.  set  aside  for  this  ir- 

vardaproceed,  regularity  :  this  was  now  opposed  by 

set  aside  the  Leicester  for  the  plaintiff.     But 

foMrregS?*  "^'^^  ^^^^^  thought  the  proceedings  irregular,  and  set  tbem 

larity.  aside  as  far  as  they  respected  Bates. 

t*^*'W7.1  Rule  absolute. 


The  two  following  Rules  were  made  by  the  Court  in   this 

Term. 


/ 


GENERAL     RULE. 

IT  IS  ORDERED,  That  from  and  after  the  Essoin  Day 
of  the  next  Trinity  Term  the  Clerk  of  the  Bails  of  this 
Court  shall  mark  the  Bail-Pieces  numerically  as  they  are  re- 
ceived. 

GENERAL     RULE. 

IT  IS  ORDERED,  That  from  and  after  the  last  Day  of 
this  Term,  where  short  Notice  of  Trial  is  to  be  accepted 
in  Country  Causes,  such  Notice  shall  be  given  at  least  Four 
Days  before  the  Commission  Day,  one  Day  exclusive  and  the 
other  inclusive. 
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ARGUED  AND  DETERMINED 


IN  THE 


Court  of  KING'S   BENCH, 


IN 


Trinity    Term, 

la  the  Thirtieth  Year  of  the  Reign  of  George  III. 


Jones  against  Concannon.  ji^Jth. 

TEKYLL  moved  in  this  action  of  replevin  for  judgment  as  No  Jadipiient     , 

in  case  of  a  non-suit  for  not  going  to  trial  according  to  the  ^n°surun 
practice  of  the  Court ;  and  he  observed  that  though  it  was  held  repleYin  (e). 
in  Eggleton  v.  Smith  {a)  that  the  Court  would  not  grant  such 
an  application^  yet  in  Bentley  v.  Scott  (b)  the  contrary  was  de- 
terminedy  on  the  express  ground  that  the  act  of  parliament  (c) 
had  made  no  distinction.     But 

Per  Curiam.  In  replevin  both  parties  are  actors.  And  as 
the  defendant  might  have  carried  down  the  record  by  proviso, 
it  is  an  answer  to  this  appUcation. 

Rule  refused  (d)» 

(a)  Say,  on  C^sts  168.    This  probably  is  the  same  case  as  that  reported  io  1 
Bl.  Rep.  375,  by  the  name  of  Eggleton  ▼.  Snuai. 
(6)  2  Barnes  257.  (c)  14  Geo.  t.  e.  17. 

(d)  Judgment  as  in  case  of  a  non-snit  may  be  given  in  a  traverse  of  a  return 
to  a  mandamas.    Poit.  4  vol.  689. 

(e)  Vide  Skortridge  v.  Hiemf  poit.  5  vol.  400.  S.  P. 
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Tuesday^ 
June  8th. 

If  one  of  two 
defendants 
suiter  judg- 
ment by 
default  and  the 
other  eo  to 
triiil,  tlic 
plaintiff  can- 
not be  non- 
suited as  to 
him,  but  such 
defendant 
must  have  a 
▼erdirt  if  the 
plaintid  fail  to 
make  oat  his 
case. 


Hannay^  Bart,  against  Smith  and  Willia3IS. 

IN  an  action  of  assumpsit,  Smith  one  of  the  defendants  suf- 
fered judgment  to  go  bj  default,  and  Williams  the  other 
defendant,  at  the  sittings  during  the  Term  at  Guildhall^  ob- 
tained a  verdict. 

TVoody  for  the  plaintiff,  contended  then,  and  renewed  his  mo- 
tion now,  bj  leave  of  the  Court,  for  a  non*8uit ;  but  Lord  Ken* 
yon  then  thought  that  there  could  not  be  a  non-suit  in  the  cause 
in  respect  of  one  of  the  defendants,  after  judgment  for  the  plain- 
tiff by  default  against  the  other. 

Tlie  Court  were  clearly  of  the  same  opinion ;  and  said  it  had 
been  often  so  decided. 

Rule  denied  (a). 

(a)  WeUer  v.  Goyion  and  another,  1  Burr.  358.  and  Harrii  v.  BuUerley^ 
Cowp,  485.  S.  P. 


Tuesday^ 
June  8  th. 

An  attach- 
ment of 
privilege  is  not 
a  continuance 
of  a  bill  of 
Middlesex  so 
as  to  avoid 
the  statute  of 
limitations. 
[WiUes259.] 


Smith  one,  &c.  against  Bower* 

CASE  upon  promises.     Pleas,  the  general  issue,  and  the 
Statute  of  Limitations.    Replication  that  within  six  years 
after  tlie  cause  in  the  first  count  accrued,  namely,  on  the  £8th 
November  1785,  the  plaintiff  sued  out  a  bill  of  Jtffc/^f/e^fT  against 
the  defendant  and  one  John  Astle,  for  the  same  cause  of  action, 
returnable  Monday  next  after  eight  days  of  St,  Hilary ;  that,  on 
a  return  that  those  defendants  were  not  found,  another  writ  was 
issued,  returnable   Wcdnesdajf  next  after  fifteen  days  from  the 
day  of  Easter  \  that  regular  continuances  were  entered  till  Friday 
next  after  the  Morrow  of  All  Souls,  at  which  day  the  plaintiff 
appeared  and  offered  himself  against  the  defendants  in  that  plea, 
but  the  sheriff  did  not  return  the  precept,  nor  did  any  thing 
therein ;  therefore  the  plaintiff,  afterwards,  on  the  6tb  of  No^ 
vember  1789,  prosecuted  out  of  this  court  against  this  defendant 
an  attachment  of  privilege  for  the  same  cause  of  action;  to 
which  the  defendant  appeared,  Sfc,    And  the  plaintiff  averred 
that  the  bill  of  Middlesex  first  sued  out  and  returned  and  the 
several  other  writs  and  the  writ  of  attachment  of  privilege 
were  severally  sued  out  with  a  view  to  exhibit  bis  bill  or  declare 
for  the  same  cause  of  action  as  is  mentioned  in  the  first  count. 
There  was  also  a  replication^  as  to  the  residue  of  the  promises 

in 
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in  the  other  counts,  that  the  defendant  undertook  and  promised        1790. 

within  six  years  before  the  exhibiting  of  the  plaintiff's  bill ;  on        

vrliich  last  issue  was  taken.  To  the  first  replication  there  was  a        afcaintt 
demurrer,  and  joinder.  Boweb, 

JVood,  in  support  of  the  demurrer,  insisted  that  the  replica- 
tion could  not  be  supported,  inasmuch  as  the  attachment  of  pri- 
vilege could  not  be  considered  as.  a  continuance  of  a  suit  com* 
menccd  by  a  bill  of  Middlesex.  But  the  bill  of  /Middlesex  ought 
to  have  been  regularly  continued  on  the  record.  Formerly  it 
M'as  doubted  whether  or  not  the  plaintiff  might  reply  a  latitat 
sued  out  within  the  six  years ;  and  though  it  has  long  been  set- 
tled that  he  may,  yet  **  the  latitat  must  be  taken  out  with  in- 
^'  tent  to  declare  in  that  action,  and  must  be  continued  to  the 
'*  filing  of  the  bill."  2  Burr,  961.  Now  here  the  former  pro- 
cess was  abandoned,  and  another  writ,  totally  unconnected  with 
it,«  sued  out.  The  attachment  of  privilege  therefore  cannot  be 
considered  as  a  continuance  of  the  action  commenced  by  the  bill 
of  Middlesex,  any  more  than  a  writ  sued  out  in  another 
court.  And  the  plaintiff  himself  considered  the  attachment  of 
privilege  as  the  commencement  of  another  writ,  for  he  has 
stated  in  the  replication  that  he  prosecuted  by  attachment  of 
privilege. 

Manley,  contra,  admitted  that  if  an  attachment  of  privilege 
must  be  considered  as  an  original  writ  the  replication  could  not 
be  supported,  but  contended  that  "  it  was  only  as  a  latitat  and 
''  not  as  an  original ;"  1  Show,  367 ;  and  consequently  that  it 
might  be  considered  as  a  continuance  of  the  former  writ.  An 
attachment  is  mere  process  to  bring  the  party  into  court.  Dixon  v. 
Atkinson,  2  Barn.  343.  The  Statutes  of  Limitations  have  always 
been  construed  strictly  to  prevent  a  plaintiff's  being  defeated  in 
a  just  demand;  Sir  .fT.  Jones  312 f3;  Cro.  Car.  294;  and 
Sti/.  444;  and  in  2  Bl.  Rep.  1133.  it  was  said  that  '*  a  suit 
**  actually  begun,  however  informally  or  irregularly,  was  suffi« 
^'  ent  to  stop  the  limitation.''  In  answer  to  the  last  observation 
by  the  defendants's  counsel  that  the  plaintiff  has  stated  that  he 
commenced  another  action  by  prosecuting  out  of  the  Court  the 
attachment  of  privilege,  that  is  a  mere  description  of  the  right 
in  which  the  plaintiff  sued.  In  2  Lev.  40,  and  1  Fentr.  199> 
S,  C,  where  an  attorney  sued  by  original,  and  declared  upon  his 
privilege,  it  was  held  that  the  alleging  of  his  profession  and  pri- 
vilege in  the  declaration  was  surplusage.  There  may  be  some 
cases  where  the  party  can  not  be  brought  into  court  by  any 

U  u  4  other 
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1790.        other  means ;  as  suppose  after  suing  out  a  bill  of  Middlesex  ot 

a  latitat  the  defendant  became  a  member  of  parliament,  or  an 
Smith  . 

against        attorney,  he  must  then  be  sued  as  a  privileged  person ;  and  that 

Bow£R.       would  not  be  a  discontinuance  of  the  bill  of  Middlesex  or  latitai. 

Lord  Kbnyon,  Ch.  J. — It  is  true  that  if  an  action  be  com- 
menced, though  informally,  to  prevent  the  operation  of  ibe  Sta- 
tute of  Limitations,  it  will  have  that  effect  if  it  be  duly  conitM' 
ued:  but  the  question  here  is,  whether  the  action  were  duly 
continued  or  not.  The  mode  of  continuing  a  bill  of  Middlesex 
or  a  latitat  is  very  familiar;'  it  is  in  every  day's  practice.  But 
here  the  plaintiff  abandoned  the  proceedings  on  the  bill  of  Mid^ 
dleseXf  and  sued  out  an  attachment  of  privilege,  which  bears  no 
analogy  to  the  former  proceeding.  1  am  therefore  clearlj  of 
opinion  that  this  was  not  a  continuance  of  the  former  suit,  and 
that  the  replication  cannot  be  supported. 

i\sHHURST,  J. — In  order  tp  prevent  the  Statute  of  Limita- 
tions from  running,  it  is  absolutely  necessary,  not  only  that  a 
writ  should  be  sued  out,  but  that  it  should  be  regularly  contin- 
ued. Where  indeed  the  plaintiff  has  been  guilty  of  an  omission^ 
or  mere  irregularity,  the  Court  will  interpose  and  grant  him  an  in- 
dulgence for  the  sake  of  preserving  the  right  of  action ;  and  it 
is  on  that  ground  that  we  permit  continuances  to  be  added 
afterwards.  But  where  it  is  admitted  that  the  party  has  discon- 
tinued, he  cannot  sue  out  a  writ  of  a  different  nature  and  consider 
it  as  a  continuation  of  the  former  action :  he  must  pur«ue  his 
action  in  the  mode  allowed  by  the  Courts. 

BuLLER,  J. — ^The  word  *^  continuance"  is  so  plain  and  simple 
in  itself  that  it  is  not  capable  of  two  interpretations.    When  we 
speak  of  writs  being  continued,  we  mean  that  it  must  appear 
on  the  record  that  the  Court  has  from  time  to  time  kept  the  origi- 
nal suit  alive ;  and  that  the  plaintiff^is  proceeding  to  bring  the  de^ 
fendant  into  court  on  the  suit  originally  commenced.  But  it  must 
appear  on  the   record   that  it  was  a  continuaivce  of  the  ori- 
ginal writ.     Now  here  a  bill  of  Middlesex  was  sued  out,  which 
was  continued  down  to  a  certain  time,  when  that  proceeding 
stopped,  and  then  the  plaintiff  sued  out  an  attachment  of  pri- 
vilege, which  was  not  a  continuance  of  the  former  writ ;  for  it 
has  no  connection  with  it.    The  cases  from  Shower  and  Barnes 
were  cited  to  shew  that  an  attachment  of  privilege  was  only  as 
a  latitat,  and  not  as  an  original  writ:  but  that  proves  that  it  is 
not  a  latitat ;  for  nullum  simile  est  idem.     With  respect  to  the 
instances  put  of  a  person  becoming  a  member  of  parliament,  or 

aa 
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aa  attorney,  after  he  is  sued;  it  will  be  time  enough  to  decide        1790. 
the  former  when  it  occurs :  but  the  latter  is  too  clear  to  admit        • 
of  a  doubt ;  for  he  cannot  avail  himself  of  the  privilege  which  is        o^lnje 
conferred  on  him  after  the  action  is  brought :  and,  if  in  such  a       Bo>veiu 
case  he  were  to  plead  his  privilege,  the  plaintiff  might  reply  that 
the  writ  was  sued  out  against  him  before  he  became  an  attorney. 
Grose,  J. — The  Statute  of  Limitations  (a)  enacts  that  all  ac- 
tions upon  the  case,  S^c.  shall  be  commenced  and  sued  within  six 
years  next  after  the  cause  of  action :  but  this  suit  was  not  com- 
menced within  that  time ;  for  a  bill  of  Middlesex  and  an  attach- 
ment of  privilege  cannot  be  said  to  be  one  and  the  same  suit. 

Judgment  for  the  defendant^ 

(a)  £1  Joe,  1.  c.  16.  s,  3. 


T.  PoMERY,  Assignee  of  J.  Pomery,  against  Par- 
tington and  Another,  Executors  of  M.  Grylls.       T"*^» 

THIS  was  an  action  of  covenant.     The  declaration  stated  Uoder  the  set- 
that  by  an  indenture,  dated  3d  January  1764,  M.  Grylh  tlementofan 
,  .  J  '  J        estftte  wiUi  & 

in  consideration  of  30/.  demised  to  J.  Pomery  a  moiety  of  the  power  to  the 

tithes  of  corn  and  grain  in  St.  l^yot  in  Cornzmll,  for  99  years,  tenant  in  pot- 
if  the  plaintiff  should  so  long  live,  to  commence  from  and  im-  all  or  mty  part 

mediately  after  the  deaths  of  J.  Pomery  and  £.  Carluon,  at  the  ofthepreniii« 

"^  ^     '        ^       $o  as  the  usual 

rents  of  19^.  payable  quarterly,  two  capons  yearly,  and  a  heriot  rents  here- 
of 405.  on  the  death  of  the  plamtiff,  he  dying  tenant  in  posses-  ^of^^ls^^^^ 
sion.     That  the  lease  contained  a  covenant  by  M.  Grylls,  war-  had  never  been 
ranting  title  to  J.  Pomery,  his  executors,  Sfc.     The  declaration  held  void!  ^S 
then  stated  the  deaths  of  J.  Pomery  and  E.  Carlyon,  on  which  all  these  cases 
the  plaintiff  became  possessed  of  the  moiety  of  the  tithes.    That  the*partics"^ 
one   C.  Grylls,  being  seised  in  fee  of  the  moiety  of  the  said  w  to  govern  the 
tithes,  by  will  dated  23d  jipril  1726,  devised  all  his  manors,  atruing  the* 
messuages,  lands,  tenements,  and  hereditaments,  with  their  ap-  ^?^f'' 
purtenances,  to  his  wife  Mary  Grylls  for  life,   remainder  to    «  East,'  3su 
trustees  to  the  use  of  William  Grylls  for  life,  remainder  to  the  ^  W«  *  S.  99.] 
use  of  R,  Grylls  the  eldest  son  of  William  for  life,  remainder  to 
the  use  of  his  first  and  other  sons,  i^c.  in  tail-male,  remainder  io 
the  use  of  M.  Grylls  (the  lessor)  second  son  of  W,  Grylls,  for 
life,  remainder  to  the  use  of  his  first  and  other  sons  in  tail  male, 
remainder  to  the  devisor's  own  right  heirs.    That  the  devisor 

declared 
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of  Charles  Grylls,  brought  an  ejectment  against  the  present        1790. 
plaintiff  for  the  recovery  of  the  moiety  of  the  said  tithes,  in  as       pomery 
much  as  the  said  Mathew  had  not  good  and  sufficient  right,  S^c.        against 
to  grant  and  demise  the  same  according  to  the  form  and  effect  "^'r*»^^®"» 
of  the  above  lease;  and,  in  Michaelmas  Term  1785,  obtained  a 
judgment  against  the  presei^t  plaintiff  for  the  recovery  thereof, 
who  was  thereupon  ejected,  Sfc.  k 

To  this  declaration  the  defendants  pleaded,  first,  that  the  in- 
denture was  not  the  deed  of  Mathew  Grylh ;  2dly,  that  Ma^ 
thew  Grylls  had  good  and  sufficient  right  to  grant  and  demise  the 
said  tithes  according  to  the  tenor  and  effect  of  the  said  indent* 
ure;  and,  3dly,  that  the  plaintiff  was  not  ejected,  i^c.  ;  upon 
which  issues  were  joined.  And  at  the  trial  at  the  last  haunceston 
Assizes  before  Perrynj  Baron,  a  yerdict  was  found  for  the  plain* 
tiff,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

Charles  Grylls  was,  at  the  time  of  making  his  said  will,  seised 
in  fee  of  the  moiety  of  the  Faid  tithes,  and  of  certain  manors, 
labds,  tenements^  and  hereditaments,  and  devised  in  the  man- 
ner stated  in  the  declaration.  The  indenture  of  demise,  on 
which  the  action  is  brought,  and  a  counterpart  thereof,  were 
duly  executed,  ^c.  Mart/^  William^  Robert,  and  Mathew  Gryllsp 
in  the  will  mentioned,  were  respectively  seised  of  the  said  titheSf 
and  died,  as  in  the  declaration  stated,  before  the  demise  in  the 
declaration  in  the  ejectment  therein  mentioned.  Robert  and 
Mathew  died  without  issue  male ;  and  William  had  no  other  son, 
besides  the  said  Robert  and  Mathew.  At  the  time  of  making  the 
lease,  on  which  this  action  was  brought,  there  was  no  sub- 
sisting lease  of  the  tithes,  except  the  lease  mentioned  in  the  de- 
claration, dated  the  QQih  September  1742.  Richard  Gervej/$ 
Grylls,  the  grandson,  being  the  right  heir  of  the  devisor,  obtain- 
ed a  verdict  in  the  ejectment  on  the  25th  of  Jul^  1785  ;  and  in 
the  following  Term  signed  judgment,  and  sued  out  his  writ  of 
habere  sacias  possessionem,  which  was  duly  executed.  At  the 
time  of  making  the  will  of  Charles  Grylls,  part  of  the  premises 
thereby  devised  in  the  manner  stated  in  the  declaration,  and  not 
comprized  in  the  lease  on  which  this  action  is  brought,  had  been 
usually  demised,  reserving  rents,  and  other  yearly  payments, 
dues,  reservations,  and  heriots:  but  the  moiety  of  the  said 
tithes  was  never  leased  before  the  making  of  the  will  of  Charles 
Grylls.  The  present  defendants  had  notice  of  the  ejectment 
brought  by  the  said  12.  Gerveys  Grylls  on  the  1 1th  day  of  July 
1785 :  that  cause  was  tried  at  Bodmin  on  the  25th  of  the  same 
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month,  and  a  verdict  found  for  the  lessor  of  the  plaintiff.  It 
was  proved  at  the  trial  of  this  cause  that  the  value  of  the  moiety 
of  the  said  tithes  was  30/.  per  annum;  and  it  was  conteoded  on 
the  part  of  the  plaintiff  that  the  mode  of  estimating  the  damage 
sustained  by  him,  if  he  were  entitled  ta  recQVer,  was  to  ascer- 
tain the  value  of  the  interest  in  the  said  term  contained  in  the  in- 
denture, on  which  the  action  is  brought,  at  the  time  of  the 
death  of  Mathew  Gt^ylls,  and  to  add  to  the  amount  thereof  the 
costs  of  defending  the  ejectment,  by  which  mode  of  estimatioo 
of  the  damages  the  same  amount  to  500/.  On  the  part  of  the 
defendants  it  was  insisted  that  the  plaintiff  was  only  entitled  to  re- 
cover the  sum  of  SO/.,  being  the  fine  paid  on  the  making  of  the 
lease,  the  interest  thereof  calculated  to  the  time  of  the  judgment, 
and  the  costs  of  defending  the  ejectment,  which  sums  amount 
to  125/.   175.  ^d. 

This  case  was  argued  last  Term  by  Lens  for  the  plaintiff,  and 
Burrough  for  the  defendants ;  and  again,  on  this  day  by  LaW" 
rence,  Serjt.  for  the  defendants ;  Morris  was  to  have  argued  for 
the  plaintiff|  but  the  Court  were  satisfied  with  the  former  argii-« 
ment. 

Lensj  for  the  plaintiff,  contended  that  he  was  entided  to  re- 
cover on  the  ground  that  Mathew  Grylls  had  no  power  to  make 
the  lease  in  question  (a).  Powers  of  this  sort  bave  always  been 
construed  strictly,  so  as  to  prevent  the  reversioner  from  bemg 
injured  for  the  sake  of  a  present  benefit  to  the  possessor ;  though 
still  indeed  the  intention  of  the  party  is  the  true  rule  of  con- 
struction. Now  here  the  manifest  intention  was  that  nothing 
should  be  demised  but  what  had  been  usually  demised  before ; 
the  rest  was  intended  to  remain  in  the  hands  of  the  possessor,  for 
the  time  being,  for  his  benefit.  ^  For  according  to  the  terms 
of  the  power  the  usual  rent  was  to  be  reserved  for  every  thing 
which  was  demised ;  and  therefore  taking  the  whole  of  the 
power  together  it  amounted  to  this,  that  all  such  parts  of  the 
estate  as  had  been  before  demised  might  be  demised  again  on  the 
usual  rents,  but  that  the  other  part  should  not  be  demised  at  all ; 
and  here  it  is  stated  that  there  had  been  other  parts  of  the  estate 
before  demised,  but  that  this  had  not.  In  Mountjoy\  case  (6)  it  ap- 

(a)  A  preliminary  objection  was  taken,  viz,  that  the  defendants  were  estop- 
ped from  iniiflting  on  the  title  of  71/.  G.  because  he  bad  notice  of  the  ejectment 
brought  against  the  plaintiff  and  neglected  to  defend  his  tiUe:  hat  as  the  jodgment 
of  the  Court  was  founded  on  the  principal  question  only,  it  is  thought  onnecessaiy 
to  enter  into  this  and  other  minute  points  which  were  stated  in  the  coarse  of  the. 
argument. 

(h)  5  Co* :;,  6.  and  Mourt  197.  S.  C. 

peared 
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peared  that  by  a  special  act  of  parliament  the  manor  of  Hempstone 
Arundel  wa»  entailed  on  A.  the  wife  of  Lord  Mountjoy^  with 
several  remainders   over,   with  a  proviso  that  neither  of  the        ^^^ 
donees  should  alien,  i^c.  the  said  manors,  S^c.  or  any  part  thereof,  Partington. 
but  only  [apud  alia]  fur  term  of  life,  or  for  years,  or  at  will, 
after  the  custom  of  the  manor  yielding  the  true  and  ancient  rent 
of  the  said  lands  and  tenements  ;  and  that  all  other  acts  should 
be  void.     The  special  verdict  further  stated  that  the  manor  con- 
sisted of  several  free  rents,  and  copyhold  tenements,  an  acre  of 
waste,  ^c.     The  Lord  Mountjoy  and  his  wife  demised  a  moiety 
of  the  manor  with  the  appurtenances  for  300  years  rendering 
rent.     There  the  second  resolution  of  the   Court  was,  that  in 
respect  that  the  acre  of  waste  had  never  been  demised  before,  the 
rent  which  was  entirely  reserved  out  of  the  whole,  could  not  be 
said  to  be  vetus  et  antiquus  reditus ;  for  how  could  it  be  called 
so  when  it  issued  out  of  a  thmg  which  never  was  chareed  with 
any  rent  before  ?    And  the  fourth  resolution  went  still  further ; 
for  the  lease  was  also  held  bad,  because  the  rent  was  reserved 
half-yearly  instead  of  quarterly,  the  latter  being  the  most  bene- 
ficial  for  those  in  remainder.    This  shews  the  great  strictness 
with  which  the  Courts  have  considered  this  subject.     And  the 
words  of  the  report  in  Moore  are  still  stronger;  for  it  is  there 
said,  that  by  the  words  yieling  the  true  and  ancient  rent,  §t. 
it  is  of  necessity  that  the  thing  demised  should  have  been  in 
demise  before,  and  that  the  rent  should  be  reserved  on  such  de- 
mise, which  was  not  the  ease ;  wherefore  there  was  no  true 
and  ancient  rent  reserved.     The  foundation  of  that  judgment 
was,  that  the  intention  of  the  parties,  that  nothing  should  be 
demised  which  had  not  been  before  demised,  was  to  be  collected 
from  the  words,  '^  yielding  and  paying  the  true  and  ancient  rent ;" 
and  that  those  words  operated  in  restraint  of  the  former  words 
of  the  act  giving  the  power.     The  case  of  Baggot  v.  Oughton  (a) 
was  decided  on  the  same  principle ;  where  in  a  marriage  set« 
tlement  there  was  a  proviso  that  any  person  seised  by  virtue 
thereof  of  the  land,  might  lease  for  three  lives  or  twenty-one 
years,  all  or  any  part  of  the  premises  at  such  yearly  rents  or  more 
as  ihf  same  were  then  let  at.     The  question  there  turned  on 
the  validity  of  a  lease  of  a  capital  messuage,  for  twenty-one  years 
reserving  no  rent,  which  had  never  been  let  before :   The  Court 
xvere  unanimously  of  opinion  that  it  was  void ;  referring  to  the 

(a)  8  Mod.  S49.  aod  Forie$,  3S2. 

judgment 


070  CASES  IN  TRINITY  TERM 

1790.       jodgment  of  Lord  Ch.  J.  Faugkan^  ia  Tristram  BaUinglass{a); 

where  be  said  that  where  power  U  given  to  make  leases  of  lands 

^^^^^^      for  twenty*one  years,  reserving  the  rents  which  were  thereon 
Partington,   reserved  at  the  time  of  making  the  deed,  in  such  case  the  lands 

demisable  by  that  power  must  be  lands  then  in  lease  oo  which 
some  rent  is  reserved.  And  accordmg  to  Fortesctie*s  report  of 
the  case,  the  Court  held  it  a  void  lease  notwithstanding  Comber" 
ford's  case(6),  and  that  of  Walker  v.  Wakeman{c).  And  it  is  to  be 
observed  that  in  the  case  of  Baggot  v.  Oughton  there  was  a  general 
power  to  demise  all  or  any  part  of  the  premises ;  which  generality 
'  was  held  to  be  restrained  by  the  subsequent  words.  With  respect 
to  Comberford^s  case,  which  will  be  relied  on  by  the  other  side, 
there  lands  were  conveyed  to  uses,  with  a  power  to  make  leases 
of  the  premises  or  any  part  thereof  for  three  lives  or  years  deter- 
minable thereon,  itd  quod  such  rent  or  more  be  reserved  as  was 
reserved  or  paid  thereon  for  two  years  next  before.  Some  of  the 
lands  had  not  been  leased  before  at  any  rent  for  two  years ;  and  yet 
it  was  said  that  the  party  might  lease  these  lands  reserving  what 
rent  he  pleased  ;  for  it  appeared  by  the  generality  of  the  words 
that  it  was  intended  that  he  should  have  power  to  lease  all  the 
lands.  Perhaps  part  of  that  case,  which  goes  to  shew  that  the 
construction  of  such  a  power  must  be  governed  by  the  apparent 
intent  of  the  parties^  may  be  supported :  but  if  it  be  cited  to 
shew  that  the  generality  of  (he  words  in  the  first  part  could  not 
be  restrained  by  the  subsequent  words,  that  case  cannot  be  law. 
For  the  act  of  parliament  in  Lord  Mountjoy's  case  had  equally 
general  words,  and  yet  they  were  held  to  be  restrained  by  what 
followed.  In  truth  the  whole  of  such  a  clause  roust  be  taken 
together  in  order  to  collect  what  the  intention  of  the  party  really 
>vas ;  and  therefore  it  is  begging  the  question  to  say,  that  the 
intention  of  the  party  that  all  should  be  demised  is  to  be  col* 
lected  from  the  first  general  words,  without  taking  into  con* 
sideration  the  restrictive  words,  which  control  the  generality 
of  the  former,  and  signify  part  of  that  intention.  In  the  same 
manner  it  miglit  equally  be  contended  that  a  fee  should  pass 
by  general  words  in  a  will,  notwithstanding  the  addition  of  sub- 
sequent words,  shewing  a  manifest  intention  that  only  an  estate 
for  life  or  in  tail  should  pass.  Another  case  is  that  of  Walker 
V  Wakeman  (d) ;  where  an  estate  consisting  of  land  and  a  rec« 


(a)  Vaugh,  35.        (h)  2  Voh  Ahr.  262.  j^U  15.        (c)  %  Let.  ISO. 
(d)  1  Ventr,  294.  and  2  Lev,  150. 5.  C, 
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tory  was  conveyed  to  the  use  of  one  for  life,  t^e.  with  a  power        1790. 
to  let  the  premises  or  any  part  of  theniy  so  as  such  a  rent  was        - 
reserved  for  every  acre  of  land.    The  tenant  for  life  demised        agamii 
the  rectory  which  consisted  of  tithet  ojnly,  reserving  a  rent ;  and  Partwotom* 
the  Court  held  that  the  lease  of  the  rectoi^  was  good.     But 
there  the  restriction  could  not  be  applied  to  the  subject  matter 
of  the  rectory ;  for  the  rent  was  to  be  reserved  for  every  acre ; 
and  Hale  said  in  the  report  of  the  case  in  3  Keb.  593.  that  re* 
serving  5s.  per  acre  must  be  intended  of  such  things  as  con* 
sisted  of  acres.     But  here  the  restriction  does  operate  upon  the 
subject  matter  of  every  part  of  the  premises  contained  in  the 
power.     And  besides  the  resolution  there  was  chiefly  grounded 
on  Comberford's  case,  as  to  which  Lord  Hale  observed  that, 
si  res  esset  Integra,  he  should  have  been  of  another  opinion.  As 
to  the  case  of  Winter  v.  Loveday  (a),  in  which  it  was  said  that 
where  a  qualification  is  annexed  to  a  power  of  leasing,  which 
if  observed  goes  in  destruction  of  the  power,  the  law  will  dis- 
pense with  such  a  qualification ;  as  for  instance  where  there  is 
a  power  given  to  one  to  make  a  lease  of  a  manor  or  of  any  part  so 
as  the  ancient  rent  is  reserved,  he  may  by  this  power  make  a 
lease  of  the  services,  parcel  of  the  manor,  upon  which  no  rent 
can  be  reserved,  otherwise  the  express  power  would  be  de- 
feated :  the  answer  to  that  is,  that  it  was  not  the  point  in  judg- 
ment before  the  Court:  but  besides  the  qualification  in  this  case 
does  not  go  to  the  destruction  of  the  power ;  for  there  is  some- 
thing on  which  the  power  may  operate  even  though  the  quali- 
fication were  observed.    Neither  is  the  last  case  on  this  subject, 
that  of  Goodlitle  v.  Funucan  (6),  an  authority  against  the  plain- 
tiff; for  there  Lord  Mansfield  relied  on  the  power  io  lease  the 
manors  zn^  fisheries  being  expressly  given  (c),  and  observed  that 
the  restriction  that  the  usual  rent  or  more  should  be  reserved 
could  not  have  been  intended  to  operate  on  the  fisheries  demised. 
There  too  the  manor  and  fisheries  were  of  very  trifling  va- 
lue, and  therefore  could  not  have  been  within  the  contenlpla- 
tion  of  the  parties ;  and  the  reversioner  could  not  be  injured,  as 
in  fact  30/.  a  year  more  was  reserved  than  had  ever  been  paid 
before.     Whereas  in  this  case  the  value  of  the  tithes  is  SOU  per 
annum ;  and,  as  only  a  nominal  rent  was  reserved,  a  material  in- 

(«)  Carih,  429.  (h)  DQUgl.  54S. 

(«)  Not^,  That  appears  by  the  jndgment  of  Lord  Mansfield  in  the  printed  re* 
port,  and  upon  reference  to  the  original  itate  of  the  case,  but  the  yrordJUheries 
happens  not  to  be  inserted  in  the  previous  part  of  the  rtport. 
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1 790.       jury  has  been  done  to  the  reversioner.  And  in  that  case  the  Coert 

"""^^        acknowledged  the  case  of  Baggot  v.  OogAfon  to  he  good  lair, 

against       ^^^  professed  to  proceed  upon  it.  The  principle  here  contended 

Partington,  for  was  also  recognized  in  the  case  of  Doe  v.  Sandham  (a) ;  where 

it  was-  held  that  an  unusual  covenant  in  a  lease  was  an  undue 
execution  of  a  power  to  lease  reserving  the  usual  covenants,  and 
that  the  lease  was  void.  Upon  a  review  of  all  the  authorities 
it  appears  that  the  intention  of  the  parties  is  the  governing 
principle  of  construction,  which  can  only  be  collected  by  con- 
struing the  whole  together :  aad  upon  a  question  of  intention,  if 
it  were  even  doubtful  on  the  words  themselves,  it  is  material  to 
observe  that  titlies  are  not  usually  a  subject  of  demise. 

Lawrence f  Seijt.  and  Burrough,  contra.  The  question  must 
depend  on  the  intention  of  the  devisor  and  on  the  adjudged  cases. 
Now  the  will  is  drawn  in  a  technical  form,  and  all  the  limita- 
tions in  it  arc  confined  to  the  male  branches  of  the  family ;  from 
whence  it  is  fair  to  infer  that  it  was  the  devisor's  inleotion  to 
give  the  person  m  possession  a  power  of  making  a  provision  for 
the  female  parts  of  the  family  out  of  any  part  of  the  estate. 
The  intent  that  every  part  of  the  estate  might  be  leased  is 
sufficiently  expressed  by  the  general  words  which  the  devisor 
has  used ;  for  the  power  to  lease  contains  a  description  of 
all  his  manors,  lands,  tenements,  hereditaments,  ifc.  in  the 
most  general  words ;  and  there  is  nothing  to  restrain  the  ope- 
ration of  those  words  as  to  the  subject  matter  of  this  demise. 
The  power  given  in  Mountj0y\  case  was  a  negative  one ;  and  not 
a  general  power,  as  this  is,  with  a  qualification  annexed  to  it. 
There  the  proviso  was  that  the  person  in  possession  should  hot 
alien,  &^c.  but  only  for  a  jointure,  &;c.  and  at  such  rents.  That 
therefore  could  not  be  extended  to  give  an  affirmative  power  of 
leasing  a  subject  matter,  where  the  condition  imposed  could  not 
be  complied  with.  The  case  of  Baggot  v.  Oughton  also  turned 
on  the  intention  of  the  parties ;  and  Lord  Mansfield,  when  com- 
mencing on  that  case  (&),  said  "  that  the  nature  of  the  power 
**  shewed  that  it  could  not  be  meant  to  extend  to  the  ancient 
^^  manor  house  at  all,  much  less  without  reserving  any  rent." 
But  the  nature  of  this  property  does  not  manifest  that  it  was  the 
devisor's  intention  that  the  tithes  should  not  be  demised.  As  to 
the  case  of  Tristram  v.  Lady  Baltinglass  (c) ;  there  the  power 
was  '^  to  let  all  or  any  of  the  premises  which  at  any  time 
''  theretofore  had  been  usually  letten  or  demised;*'  the  words 

(a)  Ante,  l  yol.  705.        (b)  Dough  552.        (e)  Vaugh.  29- 

'*  which 
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"  which  had  heen  usually  letten"  were  of  the  very  essence  of       1790. 
the  power ;  ihey  operated  as  a  negative  power,  and  consequently  ~" 

only  buch  part  of  the  property  as  had  been  letten  before  could  be  agaimt 
demised  under  it.  If  then  these  three  cases  do  not  govern  the  Partington; 
present,  there  are  several  authorities  to  shew  that  this  lease  may 
be  supported  under  the  power.  The  first  of  them  is  Comber^ 
ford^s  case,  which  has  always  been  considered  as  a  leading  au- 
thority on  this  question.  That  is  not  an  abridged,  but  an 
original  manuscript  case  of  Serjt.  Rolle;  and  it  has  been  re- 
peatedly recognized  in  subsequent  cases;  2  Lev>  150;  1  Fentr, 
294;  VI  Mod.  151 ;  and  DougL  553.  The  case  of  Walker  v. 
Wakeman  (a)  is  also  a  strong  authority  ;  for  there,  though  the 
power  required  a  reservation  of  55.  rent  for  every  acre  of  land^  a 
lease  of  the  rectory,  consisting  of  tithes^  was  held  good,  because 
the  restriction  was  inapplicable  to  the  subject  of  the  demise* 
And  though  Lord  Hale  there  said  that  perhaps  he  should  have 
been  of  a  different  opinion,  had  the  question  not  been  decided, 
yet  he  held  himself  bound  by  the  authority  of  Comberford's  case, 
and  thought  the  law  on  this  subject  was  not  to  be  shaken.  The 
case  of  Winier  v.  Loveday  {b),  which  is  conformable  to  Com' 
ber fords  case,  takes  the  distinction  between  such  qualifications 
as  may  and  may  not  be  dispensed  with :  namely,  '^  where  a 
*'  qualification  is  annexed  to  a  power  of  leasing,  which  if  ob- 
''  served  goes  in  destruction  of  the  power,  the  law  will  dispense 
'^  with  such  qualification.''  Here  therefore  if  the  words  ^'  re- 
**  serving  the  usual  rent,''  ^c.  be  construed  to  extend  to  the 
whole  power,  it  will  destroy  the  generality  of  that  power.  The 
intention  of  the  devisor  was,  that  the  usual  rent  should  be 
reserved  for  such  parts  of  the  premises  as  had  been  usually 
letten  before,  but  not  to  restrain  the  person  in  possession  from 
also  letting  other  parts  of  the  premises  which  had  not  been  be- 
fore demised.  This  mode  of  construction  is  also  agreeable  to 
Lord  Mansfield'a  opinion  in  the  case  of  Douglas ;  where,  speak- 
ing of  ComberforcTa  case,  he  said, ''  the  reasoning  was,  that,  the 
^*  power  being  to  let  all,  it  would  go  in  destruction  of  the  power 
'^  to  restrain  the  tenant  for  life  from  letting  part,  because  it  had 
*'  not  been  let  before."  In  the  case  in  Douglas,  of  Goodtitle  and 
Funucan,  it  was  held  that,  under  a  power  to  lease,  S^c*  ^'ao  as  there 
<<  be  reserved  as  much  rent  as  is  now  paid  for  the  same,"  the  ma- 
nors and  fisheries  were  well  let,  although  they  had  never  been  de- 
mised before :  and  Lord  Mansfield  thought  the  intention  was  to  give 

(a)  i  Lev.  150.  (&)  Carik.  ii9. 

Vol.  III.  X  X  a  power 
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different   times,  it  is  not  that  they  have  denied  the  general  rule         1790. 

but  because  some  of  them  have  erred  in  the  application  of  the         

general  rule  to  the  particular  case  before  them.  For  in  all  the  ^^^ 
cases  they  profess  to  determine  upon  the  intention  of  the  parties.  Partington. 
It  is  not  necessary  to  go  into  all  the  cases  which  have  been  cited; 
because  ihey  are  all  arranged  in  DougL  554.  and  the  due  effect 
given  to  them  by  Lord  Mansfield;  from  all  which  he  at  last  ex* 
tracts  the  general  rule,  that  the  construction  of  these  powers 
must  be  governed  by  the  intention  of  the  parties.  And  in  ap« 
plying  that  rule  to  the  case  of  Baggot  v.  Oughton,  he  said  ^*  in  a 
''  family  settlement  of  an  estate,  cunsistingdf  some  ground  always 
''  occupied  together  with  the  seat,  and  of  lands  let  to  tenants  upon 
''  rents  reserved,  the  qualification  annexed  to  the  power  of  leasing 
''  that  the  ancient  rent  must  be  reserved,  manifestly  excludes  the 
^'  mansion-house^  and  lands  about  it,  never  let.  No  man  could 
^'  intend  to  authorize  a  tenant  for  life  to  deprive  the  representative 
**  of  the  family  of  the  use  of  the  mausion-hou6e.  The  words  in 
^'  such  a  case  shew  that  the  power  is  meant  to  extend  only  to  what 
^'  has  been  usually  let.  By  that  means  the  heir  enjoys  all  the  pre- 
''  mises  in  the  settlement,  just  as  they  were  held  by  his  ancestor, 
''  the  tenant  for  life:  he  has  the  occupation  of  what  was  always 
^'  occupied,  and  the  rent  of  what  was  always  let.'^  Now  the  whole 
of  this  reasoning  applies  most  pointedly  to  the  case  before  us. 
These  tithes  never  have  been  let,  but  have  always  been  occupied 
by  the  possessor  of  the  estate.  Therefore  I  do  not  think  that  the 
case  of  Baggot  v.  Oughton  can  be  distinguished  from  this  in  prin- 
ciple. That  case  afterwards  went  to  the  House  of  Lords,  though 
I  do  not  find  it  in  Bra.  Pari,  Cases  (a),  lliis  is  the  broad 
ground  on  which  I  am  of  opinion  that  the  lease  in  question  is 
not  a  valid  one.  There  are  indeed  other  grounds  upon  which 
stress  might  be  laid  to  .shew  that  this  was  the  intention  of  the 
devisor,  if  it  were  necessary  to  have  recourse  to  them.  ^In  the 
enumeration  of  the  property  to  be  leased  every  particular  men- 
tioned is  a  corporeal  hereditament;  the  word  *^  hereditament'*  is 
indeed  sufficiently  comprehensive,  in  its  general  signification,  to 
include  tithes  ;  but  the  other  words^  which  accompany,  it,  shew 
the  sense  in  which  it  is  to  be  taken  here.  Another  circum- 
stance is  that  the  leases  are  not  to  be  dispunishable  of  waste ;  a 
provision  which  could  not  apply  to  tithes.  But  1  do  not  wish  to 
rely  on  these  small  circumstances,  my  opinion  being  founded  on 

(a)  It  appears  from  a  note  in  3  MQd»  381.  that  tbis  judgment  wu  affirmed 
in  the  House  of  Lords. 

X  X  2  ll,e 
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technical  construction.  In  Walker  v.  Wakeman  these  words  re-  1790. 
ceived  a  similar  constructioni  though  oianifestiy  against  Liord  —— > 
Hale*s  opinion.  In  the  case  of  Baggot  v.  Oughton  the  Court  against 
got  rid  of  the  words  ita  quod:  for  though  the  restriction  in  that  Partincton* 
case  was  let  at  such  yearly  rents  or  more  as  t/ie  same  were  then 
let  at,  yet  they  were  the  same  in  substance.  And  in  Goodtttlev, 
Funucan,  which  was  twice  argued,  it  >vas  said  by  one  of  the  coun- 
sel at  the  bar,  that  there  was  no  difference  whether  the  power 
were  to  lease  reserving  the  ancient  rent,  or  ita  quod  the  ancient 
rent  be  reserved  ;  and  the  Court  were  of  the  same  opinion.  And 
the  determination  of  that  case  proceeded  on  the  intention  of  the 
parties.  There  Lord  Mansfield  snid  the  intent  was  apparent  from 
the  words  of  the  power,  and  the  nature  of  the  property.  Now 
from  what  was  the  intention  collected  ?  First,  froni  the  express 
power  to  demise  the  manor  and  fishery,  which  distinguishes  that 
case  from  the  present :  that  shewed  that  it  never  could  have  been 
intended  to  annex  the  restriction,  of  reserving  the  usual  rent,  to 
the  demise  of  the  manor,  because  it  had  never  been  let  before ; 
next,  from  the  value  of  the  manor,  which  was  merely  nominal » 
and  Sdiy,  from  the  smallness  of  the  fishery,  which  was  worth  only 
1 5s.  per  annum,  and  had  been  let  once  before,  though  it  was 
not  in  lease  at  the  time  of  the  settlement ;  from  whence  the  in- 
tent was  concluded  to  be,  that  the  party  might  let  all  the  pre- 
mises, reserving  as  much  rent  in  the  whole  as  had  been  reserved 
before.  That  was  a  harsh  attempt  by  a  young' nobleman  to  set 
aside  the  whole  lease  on  account  of  the  trivial  article  of  the  fish- 
ery, which  none  of  the  parties  to  the  settlement  ever  understood 
was  meant  to  be  excepted  out  of  the  power  of  leasing.  In  that 
case  too,  the  Court  relied  on  the  words  at  the  end  of  the  power 
<'  or  proportionably  for  any  part  thereof,"  though  uo  notice  is  taken 
of  it  in  the  printed  report.  For  those  woKiis  shewed  that  it  was 
the  intention  of  the  parties  that  the  quantum  of  the  rent,  and  not 
any  particular  part  of  the  premises  included  in  the  settlement, 
was  to  guide  the  person  in  executing  the  power.  But  in  this  case 
the  devisor  did  not  intend  that  any  part  of  the  estate  should  be 
let  but  that  which  had  been  usually  demised  before. 

Grose,  J.— This  has  been  very  properly  considered  as  a 
question  of  btention ;  and  the  intention  of  the  devisor  clearly 
appears  to  have  been  this,  that  such  parts  of  the  estate  as  had 
been  before  leased  should  continue  to  be  granted  on  lease,  re- 
serving the  usual  rents,  but  that  those  parts,  which  had  never 
been  before  demised,  should  not  be  let.     Now  it  appears  by  the 

X  X  3  case 
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fendant  with  the  plaintiff  in  respect  of  tlie  several  and  respec- 
tive estates  and  interests  of  the  plaintiff  and  R,  Iftbb  in  the  said 
demised  premises^  and  not  otherwise.  That  one  G.  Medley  before 
and  at  the  time  of  maLiiii:  the  said  indenture,  and  from  thence 
until  and  at  the  time  of  making  the  indenture  thereafter  next 
mentioned^  was  seised  in  fee  of  the  reversion  of  the  said  demised 
premises,  expectant  on  the  deteimination  of  the  said  term  of 
99  years,  and  on  the  23d  and  24ih  March  178 1,  by  indentures  of 
lease  and  release,  he  bargained  sold  and  released  the  said  reversion 
to  the  plaintiff  and  3/.  Thomas  and  their  heirs  in  trust  as  to  the 
estate  and  interest  of  M,  Thomas  for  the  plaintiff  in  fee;  by 
virtue  wheieof  they  became  seised;  and  on  the  26th  and  27lh 
of  March  1 78 1,  by  indentures  of  lease  and  release,  they  bargained 
sold  and  released  the  same  to  M.  T'hackeray  stnd  his  heirs  in  trust 
for  R,  IVehb  in  fee,  subject  to  a  proviso  for  the  redemption  of 
the  premises  on  payment  by  the  plaintiff  to  Webb  of  a  bum  of 
money  on  a  certain  day  passed  ;  by  virtue  whereof  Jli.  Thackeray 
became  seised  in  fee  of  thaf  reversion.     That  during  the  term 
granted  by  the  lease  the  defendant  being  so  possessed,  ^c.  for  the 
term  of  1 1  years,  and  the  reversion  of  the  same  for  the  then 
residue  of  the  term  of  99  years  belonging  to  the  said  R,  IVM, 
the  further  reversion  thereof  belonging  as  aforesaid,  subject  to 
such  equity  of  redemption  by  the  plaintiff,  R.  Webb  died  on 
30th  May  1785,  haviug  first  made  his  will  and  thereby  given  ail 
his  worldly  estate  and  effects  to  one  Sarah  Webb  for  ever,  and 
appointed  her  sole  executrix,  who  proved  the  will,  and  assented 
to  the  bequest,  and  claimed  to  have  the  said  reversion  for  the 
then  residue  of  the  term  of  99  years  (subject  to  the  equity  of  re- 
demption by  the  plaintiff)  and  the  money  thereupon  secured  to 
R.  JVebb  \ti  his  life,  as  legatee  thereof;  and  by  virtue  of  such 
bequest,  assent,  and  claim,  she  became  possessed  of  the  said  rever- 
sion of  99  years.  That  by  indentures  of  lease  and  release  o(  the 
12ih  and  13th  Februarif  1787  M.  Thackeray  ^nA  the  plaintiff, 
according  to  their  respective  estates  and  interests,  bargained  sold 
and  released  to  Sarah  Webb  in  fee  the  said  reversion,  freed  and 
discharged  from  all  equity  of  redemption,  by  virtue  whereof  and 
by  force  of  the  statute,  ^c.  the  several  and  respective  estates  and  m- 
terestsof  the  plaintiff  aiid  of /2.  Webb  of  and  in  the  said  premises, 
in  respect  whereof  the  covenants  were  so  made  by  the  defendant 
with  the  plaintiff,  became  and  were  wholly  merged  and  extin- 
guished.    Sdly,  WvX  at  the  time  of  the  demise  R,  Webb  was 
possessed  of  the  demised  premises  for  the  residue  of  a  certain 
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plea  that  the  plaintiff  had  any  estate  or  interest  in  the  premisesi 
to  which  the  covenants  could  be  annexed^  or  with  the  remedy 
upon  which  the  cbvenants  would  be  assignable ;  tlie  demurrer  to 
the  last  plea  added  that  it  was  not  shewn  what  estate  or  interest  the 
plaintiff  had  therein^  or  in  what  manner  the  same  was  determined. 

The  defendant  joined  in  demurrer. 

Marryat  was  to  have  argued  in  support  of  the  demurrers^ 
and  Shepherd  contra.    But 

The  Court  were  clearly  of  opinion  (without  hearing  any  argu^ 
ment)  that  the  plaintiff  was  entitled  to  recover.  And  Lord 
Kent/on  observed  that  the  consequence  of  their  opinion  on  the 
former  occasion^  when  they  held  that  these  covenants,  not  being 
made  with  the  person  who  had  the  legal  estate,  did  not  run  with 
the  land,  and  that  the  assignee  of  the  mortgagee  could  not 
maintain  an  action  on  the  covenants,  (and  with  the  legality  of 
which  judgment  they  were  perfectly  satisfied,)  was,  that  these 
must  be  considered  as  covenants  in  gross,  and  that  of  course  the 
mortgagor  might  maintain  an  action  upon  them. 

Judgment  for  the  plaintiff. 
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Flarty  against  Odlum. 

ON  a  rule  to  shew  cause  why  the  defendant,  an  insolvent 
debtor,  should  not  be  discharged  out  of  custody,  the  only 
4|ue8tion  was  whether  or  not  his  half  pay  as  a  lieutenant  in  a 
reduced  regiment  of  foot  should  be  included  in  his  schedule 
delivered  in  under  the  Lords'  act. 

Marryat,  who  opposed  the  discharge,  stated  that  several  cases 
had  been  mentioned  at  Serjeant's  Inn  where  this  moUon  was 
first  made.  One  was  that  of  a  life-guard-man  som^  few  years 
ago,  whose  discharge  was  opposed  before  Aston,  J.  on  the 
ground  that,  as  the  place  was  assignable  for  his  own  benefit, 
he  was  compellable  to  assign  it  for  the  benefit  of  his  creditors; 
and  the  learned  Judge  refused  to  discharge  him  on  that  ground. 
Another  instance  was  in  the  case  of  one  Peake,  a  super-annuated 
boatswain  of  the  Royal  George  in  May  i789»  who  was  brought 
up  by  a  creditor  under  the  compulsory  clause,  where  it  was  held 
that  he  was  compellable  to  assign  his  commission ;  but  before  the 
expiration  of  the  60  days  he  made  a  compromise.  There  were 
two  other  cases,  one  in  the  Exchequer,  where  it  was  decided  that  a 
captain  Yates,  of  the  navy,  was  not  obliged  to  include  his  half-pay 

in 


JiciitflOtIk 

The  creditors 
under  the 
Lords'  act  nuqf 
compel  the 
debtor  to 
indode  in  h» 
schedole  every 
thing  that  he 
can  lell  for  his 
own  benefit. 
But  the  half, 
pay  of  an 
odScer  is  not 
the  subject  of 
sale;  and 
therefore  the 
creditors 
cannot  compel 
him  to  include 
it  in  his 
schedule. 

[8  T.  R.  413. 
3  B.  ile  P.  324. 
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•  of  the  Judges,  which  are  granted  to  support  the  dignity  of  the 
State  and  the  administration  of  justice,  may  be  assigned. 

AsHHURST,  J. — All  voluntary  donations  of  the  Crown  are  for 
the  honor  and  service  of  the  State.  This  seems  from  the  cases 
mentioned  to  have  been  vexata  questio  :  but  on  considering  the 
consequences  of  this  application,  it  seems  more  proper  that  half- 
pay  should  not  be  assigned. 

Buller,  J.— What  the  duty  of  the  life-guardsmen  was 
originally  we  do  not  know  :  but  for  some  time  past  these  places 
have  been  held  regular  objects  of  sale;  and  if  an  office  may  be 
sold  by  the  party  himself,  it  is  assignable  for  the  benefit  of  his 
creditors.  But  that  is  very  different  from  the  present  case  :  for 
I  know  of  no  authority  by  which  an  officer  may  sell  his  half- 
pay  ;  and  on  principles  of  policy  he  ought  not  to  be  permitted 
to  do  it.  If  the  question  had  been  whether  or  not  the  pay 
which  was  actually  due  might  be  assigned,  1  should  have  thought 
it,  like  any  other  existing  debt,  assignable ;  but  that  does  not 
extend  io  future  accruing  payments, 

Grose,  J. — The  future  half-pay  could  not  have  been  sold  by 
the  defendant  himself;  and  therefore  his  creditors  cannot  com* 
pel  him  to  assign  it  for  their  benefit. 

The  prisoner  was  ordered  to  be  discharged  accordingly  (a). 

(a)  In  the  case  of  Capt.  Kennedy^  a  bankmpt,  the  same  point  was  deter- 
mined by  the  Lord  Chancellor  aboat  a  year  and  an  half  ago. 
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Douglas,  and  Phillis  his  Wife,  and  Two  Others, 

against  Patrick. 

nnilE  plaintiffs  declared  for  goods  sold  by  Douglass  wife, 
^    and  the  two  other  plaintiffs,  to  the  amount  of  40/.  before 
the  marriage  of  Douglas. 

Plea.  Non-assumpsit  as  to  all  but  7/.  1^5.  lOd,  and  as  to 
that  sum  that  the  defendant  offered  to  pay  it  to  one  of  the  plain- 
tiffs on  account  of  himself  add  the  others,  but  he  refused  to 
to  receive  it,  and  discharged  the  defendant  from  making  a 
tender. 

Replication  stated,  by  way  of  inducement,  that  the  defendant 
was  also  indebted  1/.  5s.  to  another  of  the  plaintiffs  on  a  separate 
account,  and  that  he  offered  8/.  65.  6d.  in  discharge  of  the  sums 

this  tender  in  bar  of  an  action  on  the  joint  demand,  and  should  state  it  as  a 
aud  C, 


Thursdojf^ 
June  lOUi. 

If^.  J9.andC. 
have  a  joint  de« 
mand,  and  C. 
has  a  separate 
demand  on  D, 
and  D.  offer 
ji.  to  pay  htm 
both  the  debts; 
which  A» 
refoses  without 
objecting  to 
Uie  form  of  the 
tender  on 
account  of  his 
being  entitled 
only  to  the 
joint  demand* 
D,  may  plead 
tender  tp  A,  Bt 


men- 
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Ibis  case.    And  as  to  the  other  point,  there  is  no  doubt  but  that        1790. 
a  tender  of  the  greater  includes  the  smaller  sura.  *""'"* 

BuLLERy  J. — (after  observing  on  the  informality  of  the  repli-        against 
cation,  and  that  the  plaintiffs  ought  to  have  taken  issue  imme-      Patrick. 
diately  on  the  tender  pleaded  by  the  defendant)  said,  that  the  only 
question  on  the  pleadings  was,  whether  or  not  the  defendant  had 
tendered  the  ?/•  l^s.  lOJ. ;  and  that  was  clearly  proved,  for  it 
was  included  in  the  larger  sum. 

Grose,  J. — ^The  only  question  is  whether  the  sum  mentioned 
in  the  plea  were  or  were  not  tendered  at  all ;  and  not  whether 
it  were  tendered,  mixed  with  any  other  sum  ?  and  of  this  there 
is  no  doubt. 

Rule  absolute. 


Erving  and  Others,    Executors   of  J.   Ervino,     ^^ 

against  Peters.  Jwutiih. 

DEBT  on  a  judgment  recovered  by  the  plaintiffs  in  this  If  an  executor 
Court  in  last  Trinity  term  against  the  defendant  as  ex-  ac^on  on 
ccutor  of  Moffatt,    for  1477/.  10*.  debt,  and  95l.   damages,  ^°**>^" 
adjudged  to  be  levied  of  the  goods  of  the  intestate  in  the  defen*  omit  to  plead 
dant's  hands  to  be  administered,  if  he  had  so  much,  and,  if  not,  ?*«"«  «*^»*»" 
then  the  95/.  to  be  levied  of  the  defendant's  own  goods :  The  Terdict  be 
declaration  then  suggested  a  devastavit ;  to  which  the  defendant  |l^^  *S^ 
pleaded  that  he  bad  not  wasted  the  testator's  goods,  ^c;  on  plea;it 
which  issue  was  joined.     At  the  trial  a  verdict  was  taken  for  2mS2on*of*" 
the  plaintiffs  for   the  said  debt  and  damages,    subject  to  the  aMetsinan 
opinion  of  this  Court  on  the  following  case.  on*S!at  "* 

The  plaintiffs  produced  in  evidence  the  record  of  the  judg-  jadgment, 
ment  mentioned  in  the  declaration,  by  which  it  appeared  that  ^l^dfSutwiii 
they  had,  in  Easter  term  1789,  brought  their  action  against  the     [3  East,  s. 
defendant  as  executor  of  Moffatt  upon  a  joint  and  several  bond^ 
executed  by  Moffatt  and  two  other  persons,  as  his  sureties,  to 
J.  Erving  deceased,  dated  the  29th  of  January  1765,  con- 
ditioned for  the  payment  of  a  smaller  sum  of  money  on  the 
29th  of  January  1766.    It  appeared  by  that  record  that  the 
defendant  pleaded  to  such  action  that  the  bond  was  not  the  deed* 
of  Moffatt,  together  with  three  other  separate  pleas  of  payment 
at  the  day,  and  three  other  separate  pleas  of  payment  after  the 
day,  by  Moffatt  and  his  sureties  respectively;  and  that  the 

plaintiffs 
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1790.        plaintiffs  having  tendered  issues  upon  those  several  pleas,  and 
"         issues  having  been  joined  thereon,  the  same  had  been  in  doe 

against        manner  tried  in  London ,  and  verdicts  found  for  the  plaintiffs  upon 
Pbters^      all  the  issues;  whereupon  such  judgment  had  been  duly  gireb  by 
the  Court  as  is  mentioned  in  this  declaration.  The  plaintiffs  also 
gave  in  evidence  upon  the  trial  a  writ  oi fieri  facias  f  issued  upon 
the  said  judgment  on  the  2Sd  of  January^  returnable  on  the 
]Oth  oif  February  then  ensuing,  commanding  the  sheriffs  of 
London  to  cause  the  said  debt  and  damages  to  be  levied  of  the 
goods  and  chattels  of  Moffalt,  in  the  hands  of  the  defendant,  as 
executor  of  Moffatt  to  be  administered,  if  he  had  so  much  thereof 
in  his  hands  to  be  administered ;  and  if  he  bad  not  so  much, 
S^c.  then  to  cause  the  said  damages  to  be  levied  of  the  proper 
goods  and  chattels  of  the  defendant.  The  plaintiffs  further  gave 
in  evidence  the  sheriffs'  return  to  the  said  writ  before  the  com« 
mencement  of  the  present  action,  whereby  they  certified  that 
there  were  no  goods  or  chattels  in  their  bailiwick  of  Moffatt  at 
the  time  of  his  death  in  the  hands  of  the  defendant,  whereof 
the^  could  cause  to  be  levied  the  debt  and  damages,  or  any  part 
thereof ;  and  that  the  defendant  had  not  any  proper  goods  or 
chattels  in  their  bailiwick,,  whereof  they  could  cause  to  be  levied 
the  damages  or  any  part  thereof ;  and  that  the  defendant  bad 
sold,  eloigned,  and  wasted,  divers  goods  and  chattels,  isc  of 
Jifqffattt  to  the  amount  in  value  of  the  debt  and  damages.    The 
plaintiffs  gave  no  other  evideticeof  a  devastavit ;  and  no  evidence 
was  offered  on  the  part  of  the  defendant.     The  question  is, 
whether  the  evidence  so  given  is  sufficient  to  sustain  the  verdict 
on  the  part  of  the  plaintiffs. 

Marry atty  for  the  plaintiffs,  was  stopped  by  the  Court. 
Wood,  contra,  admitted  that  it  had  been  determined  that  if  an 
executor  suffered  judgment  by  default,  or  judgment  was  given 
against  him  upon  demurrer,  it  amounted  to  a  confession  of  assets; 
but  contended  that  there  was  no  direct  authority  on  which  the 
rule  had  been  extended  further  than  those  two  instances,  except 
indeed  in  the  case  of  Ramsden  v.  Jackson  (a) :  but  as  that  was 
expressly  determined  upon  the  authority  of  Rockv,  Leighton  (6), 
which  was  a  case  of  judgment  by  default,  the  decision  of  Lord 
Hardmcke  will  not  be  conclusive  upon  the  present  question.  It 
is  to  be  observed  too  that  even  in  that  case  of  Rock  v.  Leighton 
an  actual  devastavit  was  stated.    The  case  of  Shelton  v,  Haw^ 

(a)  1  Mk.  29f .  (b)  Salk.  310.  Vide  1  Lord  i2«y.  589.  S.  C.  and 

Lotd  HoWs  MS.  quoted  by  Buller,  J.  pott,  690, 

ling 
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ling(a)  was  also  a  case  of  a  judgment  by  default.    If  then  those        1790. 

authorities  do  not  govern  or  conclude  the  present  question,  it  may        

be  strongly  contended  upon  principle  that  the  defendant  is  not        t^Hat 
concluded  by  the  sheriff's  return  of  devastavit,  and  that  the  plain-      Pbters. 
tiffs  are  not  entitled  to  recover  upon  the  evidence  stated  in  (he 
case.    1 1  was  held  in  Gybson  v.  Brook  (b)  that  the  executor  was  not 
coiicluded  by  a  return  of  devastavit,  but  that  he  might  traverse  it^ 
otherwise  he  would  be  without  remedy ;  and  indeed,  being  an 
ex  parte  proceeding,  it  would  be  manifestly  unjust  to  bold  him 
bound  by  it.     Where  an  executor  makes  no  defence  at  all,  it 
may  be  fair  to  infer  that  he  meant  to  collude  with  the  plain- 
tiff, and  therefore  there  may  be  some  reason  to  hold  him  bound 
in  such  a  case :  but  where  he  makes  a  fair  defence  to  the  first 
action,  as  in  the  present  case,  it  would  be  hard  that  he  should  be 
concluded.     It  is  a  strong  argument  also  to  shew  that  the  de* 
fendant  is  not  necessarily  liable  in  this  second  action  suggesting 
a  devastavit,  merely  because  a  judgment  has  been  obtained  against 
him  in  the  first,  that  the  prior  judgment  does  not  charge  him  in 
the  first  instance  beyond  the  value  of  the  assets  which  be  has 
actually  received ;  for,  if  it  could  be  done  indirectly,  the  law 
would  permit  it  to  be  done  directly.     And  according  to  the  ar- 
gument which  the  plaintiffs  must  urge,  it  would  be  absurd  in  such 
a  case  to  inquire  into  the  assets  at  all,  as  at  all  events  the  execu- 
tor must  be  liable  up  to  the  extent  of  the  debt  demanded.  Before 
the  Stat,  of  jinn,  (c)  it  would  have  been  highly  unjust  to  have 
held  an  executor  concluded  in  a  case  like  the  present ;  and  this 
question  must  be  considered  in  the  same  manner  now  as  if  it  had 
arisen  before  the  passing  of  that  statute,  as  it  does  not  profess  to 
make  any  alteration  on  this  subject.     It  must  therefore  be  con- 
tended by  the  plaintiffs  that  before  that  statute  an  executor,  be- 
ing confined  to  one  plea,  could  not  plead  to  the  merits  without 
running  the  risk  of  paying  (he  debt  out  of  his  own  pocket.  But 
the  only  two  cases,  in  which  a  judgment  de  bonis  propriis  was 
given,  where  when  he  pleaded  ne  ungues  executor,  or  a  release, 
which  were  found  against  him.     Bull  v.  Wheeler,  Cro.  Jac. 
648.     Bridgman  v.  Lightfoot,  Cro.  Jac.  672.     Wentw,  Off. 
Ex.  184. 

Lord  Ken  YON,  Ch.  J. — When  this  case  (d)  came  before  the 
Court  they  seemed  to  be  satisfied,  that  the  plaintiffs  were  in 

(a)  1  WiU.  258.  (h)  Cro.  Eliz.  859.  {c)  4  An,  e.  16.  «.  4. 

{d)  This  case  came  before  the  Court  on  a  motion  for  a  new  trial  in  the  last 
term,  when  the  Court  expressed  a  strong  opinion  against  the  defendant :  bnt,  at 
the  request  of  the  parties,  it  was  tnmed  into  a  special  case, 

strictness 
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decision  did  bim  great  honour.     However  that  does  not  govern  1790. 

the  present  case.     But  I  find  that  Lord  Hardwicke  (a),  in  de-^ 

terminingon  this  very  question,  found  himself  bound  by  the  au-         n^^iinH 
thority  of  Rock  v.  Leighton,  which  he  observed  was  not  accu-       Pbteks. 
rately  reported  in  Safkeld,     I  cannot  therefore  set  up  my  judg- 
ment against  the  opinions  of  Lord  Holt  and  Lord  Hardwicke :  I 
yield  to,  the  weight  of  the  autliorities,  but  not  to  the  reasoning  of 
of  them. 

i\sH HURST,  J.  declared  himself  of  the  same  opinion. 

BuLLER,  J  — The  reason  on  which  the  law  has  directed  that 
the  judgment  in  the  first  action  shall  be  entered  against  the  ef- 
fects of  the  testator  is  obvious,  when  it  is  considered.  The 
action  is  brought  for  a  debt  due  from  him ;  and  the  creditor  has 
no  right  to  call  on  the  administrator  or  executor  but  in  respect  of 
the  effects  which  he  has  in  his  hands  belonging  to  the  deceased : 
by  law  therefore  the  creditor  is  to  be  paid  out  of  those  efiects  ; 
and  unless  it  appear  that  there  are  none  such,  the  proper  judg- 
ment is  that  the  debt  shall  be  paid  out  of  the  effects  in  the  hands 
of  the  executor.  That  is  the  ground  of  the  first  judgment  by  a 
creditor ;  and  if  so,  it  has  nothing  to  do  with  any  question  that 
may  arise  on  subsequent  facts.  The  question  then  is,  whether 
the  executor  by  his  own  acts,  and  in  what  cases,  may  make 
himself  liable  de  bonis  propriis\  on  this  the  authorities  are  dcf- 
cisive,  and  I  do  not  think  that  they  are  contrary  to  reason.  The 
case  before  Lord  Mansfield  Aivick  him  as  being  singularly  hard, 
and, attended  with  injustice;  and  that  noble  Judge  thought  that 
he  was  deciding  on  principle  against  the  current  of  authorities. 
It  is  true  that  there  were  many  authorities  against  his  decision, 
-  but  the  doctrine  there  established  was  not  new ;  for  in  some  of 
the  precedents  in  Towmend\  Judgments^  there  is  the  very  form 
of  JLidgment  which  was  given  in  Harrison  v.  Becks.  That  case 
however  does  not  govern  the  present :  here  the  simple  question 
is,  whether  an  executor  or  administrator,  who  has  no  effects  in 
his  hands  belonging  to  the  testatolr,  and  will  not  take  advantage 
of  that  defence  at  the  proper  time,  shall  be  permitted  to  do  it 
afterwards.  Now  it  is  an  universal  principle  of  law  that,  if  a 
party  do  not  avail  himself  of  (he  opportunity  of  pleading  matter 
in  bar  to  the  original  action,  he  capnot  afterwards  plead  it. 
either  in  another  action  founded  on  it,  or  in  a  scire  facias  (A). 
This  very  question  appears  to  have  been  fully  and  finally  settled 
in  the  case  of  Rock  v.  Leighton.  (Here  Mr.  J.  jBii//er  read  the 
following  note  of  that  case  from  Lord  Holt*s  manuscript.) 

(a)  1  Mk.  294.     .  (b)  Vide  Eail  v.  IJurtun,  2  Str.lSQ. 

Vol.  IIL  '  Y  y  « Man/ 
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judgment  of  award  of  execution  was  given  against  him,  and  a  1790. 
moiety  of  the  lands  were  extended  by  elegit.  And  ejectment  — — - 
being  brought  thereupon,  it  was  specially  found  that  the  agmmt 
lands  of  the  defendant  in  the  judgment  were  entailed,  and  that  Pbters. 
the  defendant  in  the  ejectment  was  heir  in  tail :  but  in  regard  he 
might  have  pleaded  that  matter  to  the  scire  facias,  and  had  omit- 
ed  it,  he  had  lost  the  benefit  thereof.  So  the  plaintiff  Mary 
might  have  pleaded  the  judgment  at  her  brother's  suit;  that 
would  have  defended  the  assets  that  she  had  against  the  action 
brought  by  Pugh :  but  she,  having  admitted  the  assets  she  had 
to  be  liable  to  the  action  of  Pugh  by  letting  judgment  go 
against  her  by  nihil  dicit,  is  in  the  same  condition  as  if  there  had 
been  no  judgment  against  her  at  her  brother's  suit  upon  the  co- 
venant for  300/.  And  the  sheriff  hath  done  her  no  wrong; 
for  if  upon  an  enquiry  the  jury  had  found  the  devastavit  in  the 
plaintiff,  the  plaintiff  upon  traversing  the  inquisition  could 
not  have  given  this  judgment  in  evidence  to  defend  herself^ 
because  she  might  have  pleaded  it  in  bar  of  the  action.  This  case 
I  (having  heard  in  my  chamber,  because  of  the  consequence  of 
it)  directed  should  be  moved  in  Court,  which  accordingly  was 
done ;  and  both  my  Brothers  Turton  and  Gould  concurred  with 
me  in  opinion ;  and  so  the  verdict  that  was  given  for  the  plain- 
tiff by  consent,  to  be  subject  to  the  opinion  of  the  Court,  was 
set  aside.  If  debt  be  brought  against  an  executor,  and  he  lets 
judgment  go  by  tiihil  dicit  or  confession,  it  seems  to  be  an  ad- 
mission of  assets.  For  first,  the  want  of  assets  is  a  good  bar  to  the 
action  that  the  plaintiff  hath  brought;  and  if  issue  be  joined  there- 
upon and  found  for  the  defendant,  the  plaintiff  is  for  ever  barred. 
Hob.  199.  Brickhead  v.  Archbishop  of  York,  I  Cro.  373.  Now 
there  is  the  same  reason  that  since  the  defendant  waives  plead- 
ing the  matter  that  would  have  barred  the  plaintiff,  he  thereby 
admits  the  having  assets.  It's  true  that  when  the  defendant 
pleads  a  pleni  administravit  the  plaintiff  may  admit  the  plea  to 
be  true,  and  pray  judgment  de  bonis  et  cattaUis  of  the  testator, 
et  quaadmanus  of  the  executor  infuturodevenirentadministrand  J 
8  Rep.  Mary  Shipley's  case,  2  Saund,  226.  Neal  v.  Nelson. 
But  that  is  a  different  judgment  from  what  is  given  upon  a  nihil 
dicit,  or  a  confession  of  the  action ;  for  that  is  the  same  as  it 
given  upon  a  pleni  administravit  pleaded  where  there  is  a  verdict 
for  the  plaintiff,  viz.  to  recover  de  bonis  testatoris  si  tantum  in 
manibus  habuit  administrand^ ;  from  which  none  can  infer  that^ 
if  he  hath  fully  administered  before,  be  is  not  affected  by  the 
judgment :  but  it  is  to  be  considered  that  though  it  be  found 

Y  y  2  upon 
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bar,   but  the  other  confesses  all    things  requisite  to  maintain         1790. 
the  plaintiff's  action.     And  as  to  the  caution  of  the  Court,  it  

Erving 

was  no  more  but  to  confine  itself  to  the  order  and  method  of  againMt 
the  law,  which  is  to  make  a  proper  entry,  namely,  to  confess  PfiXERs. 
the  whole  action."  'Jlien  followed  the  case  of  Ramsden  v. 
Jackson,  where  Lord  Hardwicke  thought  himself  bound  by  the 
authority  of  Rock  v.  Leighton  on  the  very  quehtion  ;  and  the 
opinion  of  Lord  Ch.  J.  Lee,  in  the  case  in  Wilson,  is  to  the  same 
effect.  Then  there  are  three  cases  all  determining  the  same  point. 
And  if  an  executor  may  plead  plene  administravit  and  neglect  to 
do  so,  1  see  no  difference  between  such  a  case  and  one  where  he 
does  so  plead,  and  the  plea  is  found  against  him. 

Grose,  J. — This  case  must  be  considered  in  a  different  point 
of  view  now  from  what  it  must  have  been  prior  to  the  statute  of 
Anne :  before  the  passing  of  that  act  the  executor  must  either 
have  denied  the  debt  and  admitted  assets,  or  be  must  have  admitted 
the  debt  and  pleaded  plene  administravit ;  the  consequence  of 
which  was,  that  if  only  part  of  the  debt  were  due,  he  must  have 
paid  the  whole  by  his  own  admission.  But  smce  that  statute  he 
may  plead  both  as  to  the  debt  and  plene  administravit :  but  if 
he  will  not  avail  himself  of  the  advantage  given  to  him  by  that 
act,  and  he  will  only  deny  the  debt,  the  case  of  Rock  v  Leigh' 
ton  shews  that  he  admits  assets.  The  authorities  of  Lord  Ch.  J. 
iiotlj  Lord  Ch.  J.  Lee,  and  Lord  Hardwicke,  are  peculiarly 
strong,  and  conclude  this  question. 

Posted  to  the  plaintiffs. 


Good  against  Elliott. 

THIS  was  an  action  upon  a  wager.    The  first  count  stated  A  wa^er  tiiat 
that  there  was  a  discourse  between  the  plaintiff  and  de-  ^u^tl^^' 
fendant  concerning  a  waggon  lately  belonging  to  David  Coleman,  waggon  of  /?. 
and  the  question  was  whether  one  Susaunah  Tyehador  had  not  commJiriaw' 
before  a  certain  day  bought  the  waggon.     That  the  defendant  nor  prohibited 
betted  the  plaintiff  five  guineas  that  Susannah  Tye  had  before  g\c,^4^.' 
that  time  bought  the  waggon;  and  that  the  plaintiff  betted  the  audan  action 
defendant  five  guineas  that  S,  Tye  had  not  before  that  time  taiiied\pon"i't. 
bought  the  waggon.    That  the  bet  was  to  be  decided  by  D.  [3B.&P.195.J 
Coleman  and  S.  Tife.    That  each  deposited  Is.  in  the  hands  of 
one  E.  Heath,  to  be  paid  to  the  plaintiff  in  case  D.  Coleman  and 
^.  Tye  should  say  and  determine  that  S.  Tye  had  not  before  that 

Y  y  3  time 
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wager  I  admit  is  not  legal,  and  the  grounds  on  which  they  may        1790. 

be  void  are  fully  stated  by  Lord  Mansfield,  in  Da  Costa  v.  Jones;        

such  as  a  wager  which  would  be  an  incitement  to  a  breach  of  ^a^^t 
the  peace  or  to  immorality,  or  one  that  would  affect  the  feelings  Elliott. 
or  interests  of  a  third  person,  or  expose  him  to  ridicule,  or  libel 
him  :  and  the  reason' he  gives  is,  because  they  are  not  only  in- 
jurious to  a  third  person,  but  disturb  the  peace  of  society  ;  and 
he  might  have  added,  what  was  said  in  Atherford  v.  Beard  (a), 
that  those  also  are  void  which  are  against  sound  policy.  We  may 
then  take  the  rule  to  be  that  those  wagers  are  bad,  which  by 
injuring  a  third  person  disturb  the  peace  of  society,  or  which 
militate  against  the  morality  or  sound  policy  of  the  kingdom. 
Then  has  this  bet  any  such  tendency?  It  is  a  bet  concerning 
a  waggon  then  lately  belonging  to  David  Coleman^  that  Susannah 
Tye  had  bought  it  before  the  bet  was  made  ;  which  was  to  be 
decided  by  David  Coleman  and  SusannahTye.  Now  it  does  not 
appear  to  me  that  such  a  bet  is  an  injury  to  any  one  but  the 
loser ;  or  that  it  disturbs  the  peace  of  society ;  or  that  it  is 
against  morality  or  sound  policy.  It  may  be  said  that  it  may 
involve  a  question,  whether  S,  Tye  stole  it ;  but  it  does  not 
necessarily  involve  that  question ;  and  therefore  after  verdict  we 
are  to  presume  that  it  did  not.  It  would  be  strange  to  presume 
that  it  did,  when  upon  the  face  of  the  first  count  the  bet  is  to 
be  decided  by  her  and  Coleman.  Then  can  it  be  said  that 
the  wager  is  void  because  it  respects  the  interest  of  a  third  per* 
son  ?  1  cannot  say  so  ;  because  I  find  no  such  rule  laid  dowu  in 
Da  Costa  v.  Jones.  Lord  Mansfield,  it  is  true,  amongst  wagers 
not  to  be  permitted  classes  those  which  affect  the  interest  of 
third  persons ;  but  why  f  Because  they  are  not  only  an  injury  to 
a  third  person,  but  disturb  the  peace  of  society.  AxxA  indeed  in 
most  of  the  wagers  that  have  been  laid  the  interests  of  third 
persons  have  been  in  some  degree  involved.  Upon  that 
ground  the  wager  in  1  Jjev.  33.  might  have  been  held  bad.  I 
therefore  think  that  the  declaration  is  supportable  at  common 
law.  But  it  hath  been  argued  that  since  the  14  Geo,  S,  every 
wager  of  this  sort  is  void.  Now  the  case  of  Da  Costa  v.  Jones 
was  since  that  statute,  and  yet  this  objection  did  not  occur  either 
to  the  counsel  who  argued  against  the  wager,  or  to  Lord  Mans* 
field.  That  was  **  an  act  for  regulating  insurances  upon  lives, 
''  and  for  prohibiting  all  such  insurances,  except  in  cases  where 

(a)  Anie,  t  voL  610. 
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no  action  can  be  maintained  upon  it*    The  case  has  been  argued 
on  two  grounds ;  1  st,  That  it  is  void  at  common  law  ;  2dly,  That 
it  is  void  by  (he  statute  14  Geo,  3.  c.  48.     The  opuiion  which  1 
hold  on  the  6rst  point  would  very  well  excuse  me  from  discus- 
sing the  question  made  on  the  statute :  but  as  that  point  has  been 
agitated  before,  and  perhaps  may  be  so  again,  1  will  deliver  my 
sentiments  upon  both  ihe  questions.     For  the  plaintiff  it  has 
been  insisted  that  it  is  now  too  late  to  discuss  the  question,  whe- 
ther wagers  in  general  are  lawful  or  not ;  and  an  expression  of 
Lord  Mansfield* s  \n  Da  Costa  v.  Jones  (a)  has  been  relied  on, 
wherem  he  says,  "  whether  it  would  have  been  better  policy  to 
*^  have  treated  all  wagers  originally  as  gaming  contracts,  and  so 
*'  have  held  them  void,  is  now  too  late  to  discuss  ;  they  have  too 
**  long  and  too  often  been  held  good  and  valid  contracts."    With 
great  deference  to  that  very  high  and  respectable  authority  I, 
doubt  whether  it  be  too  late  to  consider  that  question  or  not ; 
for,  in  Bruce  v.  Ross,  Dom.  Proc.  14(h  Jpril  17B8,  a  decree 
in  Scotland  was  affirmed  on  the  ground  that  all  idle  wagers  were 
void.     In  the  printed  cases,  which  is  all  we  have  to  go  upon,  it 
is  stated  that  the  rule  and  principle  of  the  civil  law  relative  to 
the  spoHsiones  ludicra  were  early  adopted  as  common  law  in  that 
kingdom,  and  have  been  constantly  adhered  to.     And  the  great 
and  laudable  pains,  which  on  all  occasions  have   been  taken  to 
preserve  an  uniformity  between  the  laws  of  that  country  and 
this,  make  that  case  of  considerable  authority  here.  The  opinions 
of  Lord  Ch.  J.  Holt  in  Brewster  v.  Kidgell  (b),  and  of  Lord 
Hardwickexu  Cox\.  Phillips  {c),  go  a  great  way  to  support 
the  same  doctrine ;  and  they  rightly  draw  the  line  between  feign^ 
ed  issuer  to  try  a  real  right,  and  idle  wagers  between  persons 
who  have  no  interest.     11  actions  on  wagers  were  constantly  al« 
lowed  in  those  days,  1  think  Lord  Ch.  J.  Holt  would  hardly  have 
said,  that  he  would  not  have  tried  the  action  had  he  not  thought 
that  the  issue  had  been  directed  by  the  Court  of  Chancery ;  and 
yet  in  the  particular  case  1  think  he  was  mistaken,  because  that 
action  was  brought  to  try  a  real  right.     In  the  case  quoted  by 
my  Brother  Grose  of  a  wager,  whether  Charles  Stuart  would  be 
king  of  England,  I  presume  no  one  will  say  that  an  action  could 
now  be  maintained  on  any  bet  of  that  kind.    Till  the  case  of 
J)a  Costa  v.  Jones^  the  question  was  never  agitated,  or  the  mis- 
chievous consequences  of  sustaining  such  actions  discussed.  Bi^t 

(a)  Cotpp.  729.  (6)  5  Mod.  S7i.  Com^  425*  S.  C 

(0  Rep.  ten^.  ffordtt.  257. 
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Suppose  evidence  had  been  offered  that  the  woman  had  stolen  1790* 
the  waggon,  would  it  not  have  been  pertinent  to  the  issue  ?  S|jp-  — - 
pose  it  were  proved  that  there  was  a  mistake  in  casting  up  an  <i^iue 
account  which  this  woman  had  settled,  and  by  that  mean  the  Kixioir. 
waggon  remained  unpaid  for;  might  it  not  be  the  cause  of  an- 
other action  against  her  ?  Suppose  it  were  proved  that  the  wag- 
gon was  worth  20/.  but  that  she  bought  it  for  41.  when  the 
owner  was  drunk,  would  she  not  be  disgraced  by  it  f  If  a  man  of 
high  rank  were  to  sell  a  horse  at  Newmarket  to  a  person  just  21 
years  of  age  for  5000/.  whatever  the  laws  of  Newmarket  may 
justify,  it  would  not  be  a  pleasant  thing  to  have  it  discussed  in  a 
court  of  justice,  whether  the  horse  were  worth  more  than  2,51.  If 
it  appear  on  the  record,  that  the  bet  is  founded  on  the  private 
transactions  or  the  interest  of  a  third  person,  I  think  it  is  void.  I 
take  it  to  be  agreed  by  all  my  Brethren,  with  whom  I  have  the 
misfortune  to  differ,  that  if  the  wager  concern  the  interest  of 
the  Public,  or  impute  a  crime  or  disgrace  to  another  person,  it 
is  void,  and  cannot  be  made  the  subject  of  an  action.  The 
question  then  is,  whether  there  be  any  sound  difference  between 
a  wager  throwing  an  imputation  on  another,  and  a  wager  which 
respects  his  property  only ;  I  can  find  none.  But  on  the  con- 
trary 1  go  further ;  for  I  hold  that  though  the  wager  imputes  no 
crime  or  disgrace  to  another,  and  though  it  do  not  call  in 
question  any  pecuniary  interest  of  another ;  yet  if  it  concern  the 
person  of  anotlier,  no  action  can  be  maintained  upon  it,  And 
therefore  I  am  of  opinion  that  a  bet  on  a  lady's  age,  or  whether 
she  has  a  mole  on  her  face,  is  void.  No  third  person  has  a  right 
to  make  it  a  subject  of  discussion  in  a  court  of  justice,  whether 
she  passes  herself  in  the  world  as  being  more  in  the  bloom  of 
youth  than  she  really  is,  or,  whether,  what  is  apparent  in  her  face 
to  every  one  who  sees  her  is  a  mole  or  a  wart:  and  yet  these  are 
circumstances  which  cannot  in  a  court  of  law  be  stated  as  an  in- 
jury;  for  if  a  man  say  that  a  young  woman  who  passes  for  23 
years  of  age  is  33,  or  that  she  has  a  wart  in  her  face,  (which  is 
considered  as  a  nasty  thing,)  no  action  will  lie  for  it.  I  will  put 
one  case  more,  which,  if  it  do  not  appear  too  ludicrous,  per- 
haps may  be  found  to  bear  upon  the  present  question.  Suppose 
a  bet  were  made  whether  a  young  lady  squinted  with  her  right 
eye  or  her  left  eye;  shall  it  be  the  subject  of  sober  inquiry  in  a 
court  of  justice  how  the  organs  of  her  eyes  are  formed,  and 
which  of  them  it  is  that  looks  directly  to  the  object  before  her  i 
Shall  the  parties  in  the  action  be  permitted  to  say,  the  inquiry 

is 
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lie  prevented,  no  incouvenience  can  arise.  The  wisdom  of  that 
deterniination  convinced  the  mind  of  every  man  who  heard  or 
who  has  read  it ;  and  I  can  fipd  no  reason  for  departing  from  it 
in  one  instance  more  than  in  another,  in  which  it  is  said  that 
the  action  cannot  be  maintained.  One  case  in  which  it  is  de- 
termined that  the  action  will  not  lie  is  where  the  bet  affects  the 
interest  or  \\\t  feelings  of  a  third  person,  I  subscribe  to  both  the 
propositions.  The  interest  or  (he  feelings  of  a  third  person 
may  both  be  involved  in  this  inquiry ;  but  if  it  affect  her  t/i- 
terest  only,  that  decides  against  the  plaintiff.  And  when  we  speak 
of  the  feelings  of  others,  I  know  of  no  line  to  go  by,  but  whether 
the  master  at  all  concern  the  person  or  transactions  of  another. 
Mens'  feelings  are  as  different  as  (heir  faced ;  one  man  will  ex- 
ult in  having  made  a  sharping  bargain,  when  another  would 
blush  at  (he  mention  of  it :  but  the  craft  of  the  one,  are  the  re* 
morse  of  the  other,  are  not  to  be  put  to  the  test  by  an  action  on 
an  idle  wager  between  other  persons. 

«Upon  the  second  question  1  can  say  very  little  more  than  what 
I  expressed  in  Atherfordv.  Beard,  namely,  that  either  the  Courts 
must  restrain  the  14  Geo.  3.  c.  48.  to  such  cases  as  in  form  are 
policies,  which  would  go  a  great  way  towards  xepealing  the  sta- 
tute, or  by  pursuing  the  spirit  of  the  act  they  must  extend  it  to 
all  wagers  where  the  parties  have  no  interest.  A  gaming  policy 
is  a  wager,  and  so  was  considered  by  the  Legislature  itself;  and 
by  the  majority  of  the  Judges  in  Foster  v.  TliacheryXd),  In  the 
7  Anne  (b),  an  act  passed  which  was  entitled  an  act  to  prevent  lay- 
ing wagers  relating  to  the  Public ;  and  to  prevent  that,  it  is  enacted 
that  all  policies  relative  to  the  war  shall  be  void.  The  14  Geo.  3. 
c,  48.  is  entitled  an  act  for  regulating  insurances  for  lives^ 
and  for^prohibiting  all  such  insurances,  except  in  cases  where 
the  persons  insuring  shall  have  an  interest  in  the  life  or  death  of 
the  person  insured.  The  title  of  the  act  is  confined  to  insurances 
on  lives ;  but  the  enacting  clause  extends  to  all  other  events 
where  the  parties  have  no  interest,  or  by  way  of  gaming  or  VDager^ 
ing.  The  present  is  the  case  of  a  wager  where  the  parties  have 
no  interest :  and  the  only  question  to  be  made  is,  whether  the 
act  shall  be  confined  to  what  is  in  form  a  policy.  If  it  be,  every 
mischievous  kind  of  gaming  which  the  statute  complains  of  may 
still  prevail  under  the  sanction  of  law,  by  altering  the  words  only 
q[  the  agreement,  and  letting  the  substance  remain ;  or,  in  other 

(fl)  Tr.  2U  Ge9.  3.  B.  R.  Vide,  ante  t  vol.  57.       (6)  7  Jim.  c.  16. 
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two  first  of  these  clearly  have  nothing  to  do  with  the  pre-  1790. 
sent  question,  and  therefore  I  shall  pass  them  over.  And  the 
latter  of  them  does  not,  in  my  opinion,  apply  more ;  for  we  must  ngaiiui 
remember  that  we  are  now  deciding  on  a  case  which  comes  be-  Eiuott. 
fore  the  Court  on  a  motion  in  arrest  of  judgment,  and  therefore 
no  objection  can  be  taken  but  what  arises  upon  the  face  of  the 
record.  If  (though  it  do  not  appear  on  the  record)  it  had  been 
proved  at  the  trial  that  Cokman's  waggon  bad  in  fact  been  lately 
stolen  from  him,  it  might  have  been  said  that  the  discussing  of 
this  question  might  naturally  lead  to  the  investigation  whether 
Susannah  Tye  might  not  have  been  concerned  in  stealing  it ;  but 
that  ought  to  have  been  made  a  ground  of  objection  at  the  trial 
by  way  of  non-suiting  the  plaintiff,  and  cannot  be  taken  advantage 
of  in  arrest  of  judgment.  This  point  was  intimated  by  Lord  Mam^ 
yield  in  the  case  of  Da  Cosla  v.  Jones,  where  (as  he  thought  that 
some  of  the  matters  proved  in  evidence  tended  more  strongly  to 
prove  how  the  interest  of  the  Chevalier  D'Eon  was  affected  than 
any  thing  that  appeared  on  the  record)  he  directed  the  defend- 
ant's  counsel  also  to  move  for  a  new  trial,  that  he  might  have 
the  chance  of  that  advantage  as  well  as  that  of  the  indecency  of 
the  question,  in  case  the  defendant  should  not  succeed  on  that 
point.  This  manifestly  shews  Lord  Mansfield's  opinion,  that 
a  wager  is  not  illegal,  because  by  some  possible  supposition  which 
ingenuity  might  devise  it  might  affect  the  interest  of  a  third  per- 
son, but  in  order  to  make  it  illegal,  it  must  appear  that  such  cir- 
cumstances did  actually  exist  which  must  necessarily  or  naturally 
tend  to  affect  the  interest  of  a  third  person.  But  no  suchxircum* 
stance  appears  in  the  present  case;  it  does  not  appear  that  any 
waggon  had  ever  been  stolen  from  Coleman ;  nor  does  any  one 
circumstance  appear  which  can  make  thia  more  than  a  plain  sim- 
ple matter  of  fact,  and  nothing  is  to  be  presumed  that  does  not 
appear.  As  to  the  stat.  14  Geo.  3.  c.  48. ;  I  think  it  cannot  be 
made  to  apply  to  all  wagers  in  general,  without  doing  the  greatest 
violence  to  the  construction  of  it.  The  grievance  recited  in  the 
act  is  the  making  mercantile  transactions  and  transactions  of  bu- 
siness a  cloak  for  gaming ;  it  therefore  forbids  the  making  of po» 
licies  on  lives,  or  other  events,  in  which  the  party  has  no  interest ; 
and  it  enacts  that  no  policy  shall  be  made  without  inserting  the 
names  of  the  persons  interested,  and  for  whose  benefit  the  policy 
is  underwritten ;  and  the  same  may  be  said  of  all  the  other 
provisions.  But  no  member  of  either  of  the  houses  of  parlia- 
ment, who  concurred  in  passing  that  act,  ever  thought  tliat  a 

wager 
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uo  doubt  on  the  subject ;  and  I  desire  to  be  considered  a^  acquies-  1 790. 
cing  in  those  cases  to  the  extent  they  have  gone.  As  to  the  ob-  — — 
jection  arising  from  the  admission  of  indecent  evidence  in  actions  ngtUnst 
on  some  sort  of  wagers ;  in  cases  of  descents  it  is  often  necessary  Elliott. 
to  go  into  evidence  respecting  the  sexes,  and  many  questions 
)iiust  arise  where  the  most  indecent  evidence  is  permitted  when- 
ever it  is  necessary  for  the  ascertainment  of  facts  to  promote  the 
ends  of  justice ;  in  such  cases  it  is  our  duty  to  admit  it,  how- 
ever our  feelings  may  be  affected  by  the  discussion.  I  wish  not 
to  be  understood  (o  contradict  any  thing  that  may  have  been  said 
in  Da  Costa  v.  Jones,  and  the  other  cases;  but  at  the  same  time 
let  me  avail  myself  of  what  Lord  Mansfield  there  said,  that ''  in- 
^'  different  wagers  upon  indifferent  matters  without  interest  to 
''  either  of  the  parties  are  allowed  by  the  law  of  this  country  so 
''  far  as  they  have  not  been  restrained  by  particular  acts  of  paf- 
'^  liament ;  and  the  restraints  imposed  in  particular  cases  support 
''  the  general  rule."  And  it  is  clear  that  the  case  of  Da  Costa  v. 
Jones  wvLS  never  argued  upon  the  ground,  that  no  action  on  a  wager 
would  1  ie,  but  only  that  that  case  formed  an  exception  to  the  general 
rule.  The  case  of  Bruce  v.  Ross,  14th  jipril  1788,  in  the  House 
of  Lords  proceeded  on  a  distinction  between  the  law  of  Scotland 
and  that  of  England ;  and  it  was  argued  on  the  ground  that  the 
civil  law  was  adopted  in  that  country,  and  governed  the  decisions 
of  their  courts.  And  there  are  many  cases  in  the  House  of 
Lords,  where  they  are  bound  to  decide  contrary  to  the  law  of 
England;  as  in  the  case  of  death-bed  dispositions  of  property  in 
Scotland,  in  which^  though  the  law  of  that  country  is  different 
from  OUTS,  that  Court  are  as  much  bound  to  adhere  to  it|  as  the 
council  Ht  the  Cockpit  is  bound  to  adopt  the  laws  of  Jamacia  or 
liarbadoes  in  appeals  from  those  islands  to  the  King  in  council.  • 
I  have  looked  into  most  of  the  books  of  civil  law*  on  this  sub« 
ject,  which  by  no  means  prohibit  wagers  in  general.  It  would 
savour  a  little  of  pedantry  to  cite  passages  from  themy  therefore 
I  will  only  mention  a  distinction  taken  by  Vinnius,  which  is,  that 
wagers  respecting  Ctesar  are  allowed,  unless  they  affect  the  charac- 
ter of  Casar,  Sfc»  Now. what  is* there  in  the  present  case  that 
can  affect  the  character  of  the  woman  who  had  bought  the  wag-' 
gon  ?  Nothing  of  that  sort  appears  upon  the  record,  and  we  can 
make  no  inference.  The  question  is,  whether  the  waggon  was 
the  property  of  A»  or  JB.  and  they  are  to  decide  it.  What  is  there 
at  common  law  to  make  such  a  wager  bad  ?  If  not,  how  is  it 
affected  by  the  statute  law  ?  All  the  statutes  respecting  gaming 
Vol.  III.  Z  9  are 
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1790. 
The  King  against  The  Itihabitauts  of  Eriswell  (a).       • 

TWO  justices  removed,  by  an  order,  John  Shtirpe  from  Tckling-  Whether 
ham  All  Saints  to  Eriswell^  both  in  the  county  of  Suffolk ;  declarations  of 
on  appeal  the  Court  of  Quarter  Sessions  confirmed  the  orders  *  pauper,  dead 
subject  to  the  opinion  of  this  Court  on  the  following  case:  relative  to  liis 

The  pauper,  John  Sharpe^  came  into  the  paribh  of  Icklingham  JldmSlwe?^* 
jtll  Saints  in  1767i  where  he  was  employed  as  a  day  labourer  Qnaere.    If 
to  work  on  the  navigation.     In  1?79  he  was  taken  before  the  takc'Se*^** 
reverend  T,  Bally  D.  D.  and  Clement  Tookie,  clerk,  two  of  his  examination  of 
Majesty's  Justices  of  the  peace  for  the  said  county,  by  the  over-  reUtive  to,ha 
f  eers  of  the  poor  of  the  parish  of  Icklingham  J II  Saints,  for  the  jcttlement, 
purpose  of  being  examined  as  to  the  place  of  his  last  legal  set.  remove  him, 
tiement:  in  consequence  of  which   the  following  examination  and  the  pauper 

&i  terwaroM  di£ 

was  taken  upon  oath  before  those  two  justices  {b),  and  signed  by  or  become      ' 
the  pauper;  that  is  to  say,  "  County  of  Suffolk.    The  examin-  ""l*^' 
**  ation  of  John  Sharpe  of  Icklingham  J II  Saints  in  the  said  county,  other  justices 
"  labourer,  taken  on  oath  before  us  two  of  his  majesty's  justices  SsfwnU^'on 
**  of  the  peace  in  and  for  the  said  county  the  1 9th  day  of  Febru*  that  evidence  , 
"  ari/  1.779  touching  the  place  of  his  last  legal  settlement ;  who  **[^^e^,"  373. 
**  saith  that  about  24  years  ago  he  duly  let  himself  for  a  year  to    ^  I^-  ^'  ^8. 
"  Thomas  Pepper  of  Eriswell  in  the  said  county,  farmer,  but  can-        '      ' 
'^  not  recollect  his  wages ;  that  he  duly  entered  on  his  said  ser- 
''  vice,  served  the  year  in  Eriszcell  aforesaid,  and  received  his 
"  year's  wages;  since  which  time  he  has  done  no  act  whereby 
'*  to  gain  a  settlement  elsewhere,  to  the  best  of  his  knowledge. 
"  John  Sharpe.    Taken  and  sworn  before  us  tile  day  and  year 
*'  first  above  written."      No  proceedings  were  had  in  conse- 
quence of  this  examination  until  the  order  of  remi  val,  which 
is  the  subject  of  this  appeal,  was  applied  for  and  made.     The 
pauper  from  the  time  of  the  examination  being  taken,  continued 
to  reside  in  Icklingham  All  Saints  for  about  five  years,  endeavour* 
to  gain  his  livelihood,  and  without  becoming  chargeable  to  that 
parish,  when  he  became  insane,  and  continued  in  a  state  of  in- 
sanity to  the  time  of  his  removal  to  Eriszrell  as  aforesaid  (c).     On 
the  part  of  the  respondents  this  examination  was  offered  in  evi- 
dence, and  objected  to  on  the  part  of  the  appellants  ;  but  it  was 
received  by  the  Court,  the  hand  writing  of  the  justices,  who  took 

(a)  Vide  R.  v.  Ravenstone,  post,  5  voL  375. 
(6)  These  were  not  the  two  justices  who  removed  the  pauper, 
(c)  This  case  was  returned  to  the  Sessions,  who  stated  as  a  fact  that  '*  th« 
.«<  pauper  continued  insane  at  the  time  of  bearing  thii.appeai*" 
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oiination  is  competent,  because  it  is  as  good  evidence  as  that  of  a 
person  who  bad  heaid  the  pauper  say  that  he  had  been  hired  for^ 
a  year  and  served  it ;  that  such  evidence  would  have  been  com- 
petent, and  therefore  that  this  i^  ^o.  As  to  its  bemg  as  good  evi- 
dence as  that  of  a  person  who  had  heard  the  pauper  say  he  had 
bt-en  hired ;  there  is  thi^  material  difference,  that  had  the  per- 
son been  present,  such  person  might  have  been  crobs  examined  as 
to  all  that  passed  between  him  and  the  pauper,  if  any  part  of  it 
were  to  be  heard.  But  here  we  read  only  what  the  overseers 
chose  to  examine  to,  and  what  the  magistrates  thought  tit  to 
state.  Next,  is  such  evidence  competent?  It  is  what  is  com- 
monly called  hearsay  evidence  of  a  fact.  Now  it  is  a  general 
rule  that  such  evidence  is  not  admissible,  except  in  some  few 
particular  cases  where  the  exception  (for  aught  we  know)  is  as 
ancient  as  the  rule.  A  pedigree  may  be  proved  by  reputation  : 
prescriptive  rights  may  be  so  proved ;  and  yet  in  cases  of  pre- 
scription those  very  persons,  who  are  permitted  to  give  evidence 
of  what  they  may  have  heard  from  dead  persons  respecting  the 
reputation  of  the  right,  are  not  permitted  to  state  tacts  of  the 
exercise  of  the  right  which  the  deceased  persons  said  they  had 
seen.  And  I  am  not  aware  of  any  principle  upon  which  this 
evidence  is  admissible  that  may  not  extend  to  proving  by  hearsay 
any  agreement  whatsoever.  No  principle  was  staled  to  take 
this  out  of  the  geneial  rule,  to  shew  why  hearsay  evidence  of 
the  agreement  should  be  permitted  iu  this  case  any  m(»re  than 
any  other.  But  cases  have  been  cited  both  to  prove  that  this 
evidence  was  admissible  as  hearsay  evidence,  and  as  given  upoa 
oath  before  the  magistrates.  In  R.  v.  Nutlet/  (/i)  two  ques- 
tions were  made;  l&t.  Whether  a  settlement  weie  proved  m 
Benitnorth;  and,  2dly,  Whether  a  subsequent  settlement  were 
gained  in  Ilsjield.  The  subsequent  settlement  was  attempted  to 
be  proved  by  ftachael  MtrratCs  hearsay  evidence :  'I'he  Court 
were  of  opinion  that  a  good  settlement  was  established  in  BenU 
worth;  and  Aslon^  J.  thought  the  Sessions  wrong  for  rejecting 
the  evidence  of  R  Merrattj  for  "  the  widow's  ac<iount  of  her 
**  family  ought  to  have  been  received."  The  objection  therefore 
was  not  well  considered,  and  for  this  reason,  that,  if  it  were  evi- 
denece,  it  did  not  prove  a  settlement  in  Ilsfield.  In  R,  v.  Coin 
St  Aldwins  (b)  the  Court  did  not  declare  under  what  circum« 
stances  an  examination  upon  oath  would  be  evidence/  but  deter- 
9iiued  that  in  that  case  it  ought  not  to  have  been  admitted  at  all  i 
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was  to  try  the  cause,  would  be  incompetent  to  be  read  after  his 
death.     When  then,  and  upon  what  principle,  could  this  roan's 
deposition  on  oath  l>ecome  evidence  after  his  death  ?  No  such 
rule  of  evidence  could  exist  before  the  13  ^'  14  Car,  2.     Sup- 
pose the  case  had  existed  the  next  year,  and  the  year  after  the 
pauper  had  gone  before  two  justices  and  made  the  oath  he  did, 
and  after  that  upon  his  death  two  other  justices  had  removed  his 
family  upon  that  examination,  could  this  Court  have  determined 
that  hearsay  evidence  of  the  hii  ing  was  good,  or  that  an  oath  taken 
before  two  magistrates  (not  for  the  purpose  of  removal,  in  the 
absence  of  the  other  party)  would  have  been  good  ?  Or  suppose 
the  act  of  parliament  had  passed  two  years  ago,  should  we  now  say 
it  is  good?  1  conceive  not ;  because  it  would  be  against  the  known 
law  of  evidence  ;  for  as  hearsay  evidence,  it  is  hearsay  evidence 
of  a  fact;  and  as  an  examination  upon  oath  and  not  in  the  pre^. 
sence  of  the  opposite  party,  nor  taken  with  an  intent  to  lemove, 
it  is  extrajudicial.     If  at  that  time  it  were  not  admissible,  when 
did  it  become  so  ?  Will  the  practice  of  the  justices  at  their  pi i* 
vate  meetings,  or  at  the  Quarter  Sessions,  make  it  so  ?  Surely  it 
is  too  much  to  say  that  such  practice  shall  alter  the  law  of 
evidence^    prevailing   throughout    the  kingdom,    in  the  courts 
above  and  at  the  assizes :  as  judges  of  rmiprius  we  do  not  a£Feci  to 
alter  or  make  new  law ;  how  then  shall  it  be  competent  to  justices 
of  the  peace  to  do  so  ?    But  even  were  we  disposed  to  conform 
to  a  rule  of  evidence  adopted  by  some  justices  of  the  peace, 
what  are  we  to  say  in  cases  where  one  court  of  Quarter  Sessions 
differs  from  another  in  their  rules  ?  So  it  is  in  this  case ;  in  some 
counties  they  admit  this  evidence,  in  others  they  reject  it.     We 
must  say  that  such  precedents  ought  not  to  guide  us,  but  we 
must  be  governed  by  the  known  rules  of  evidence  which  are  to 
be  found  in  our  law  books,  if  then  the  decisions  of  the  courts  be- 
low cannot  alter  the  law,  when  has  it  grown  into  law  by  the 
decision  of  the  courts  above  i  I  have  commented  on  the  decisions, 
which  were  cited  in  the  argument,  (the  earliest  of  them  being  in 
1739f)  and  in  no  one  of  them  has  the  question  fairly  and  fully 
come  before  the  Court,  or  been  decided  as  a  pr'mcipal  question; 
Upon  what  ptinciple  shall  it  now  be  decided?    None  is  laid 
down.     But  it  may  be  said  that  it  is  in  this  case  wise  and  dis* 
creet  to  depart  from  the  general  rule  of  evidence,  and  in  this  in* 
stance  to  admit  hearsay  evidence  of  a  fact,  or  evidence  on  oath 
administered  in  the  absence  of  the  adverse  party.     1  dread  that 
rules  of  evidence  shall  ever  depend  upon  the  discretieaof  Jtidges; 
I  wish  to  find  the  rule  laid  down,  and  to  abide  by  it.  Im  tins  case 
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or  cannot  become  so  at  all ;  and  if  an  immediate  removal  migbt 
have  been  founded  on  it,  in  my  judgment  it  is  a  full  proof  that 
this  was  B  judicial  act.  The  power  of  the  justices  is  founded  on 
the  13  4r  14  Car.  ^.  c.  12.  s.  1.  which  enacU  that  it  shall  be 
lawful,  upon  complaint  made  by  the  overseers  of  any  parish,  for 
any  two  justices  by  their  warrant  to  remove  and  convey  any  per^ 
son  likely  to  become  chargeable  fo  such  parish  where  he  was  last 
legally  settled,  unless  he  give  sufficient  security  for  the  discharge 
of  the  parish  to  be  allowed  by  the  said  justices.  The  statute 
does  not  in  words  say  any  thing  about  the  mode  of  examination ; 
but  wherever  a  power  of  judging  and  determining  is  given,  an 
authority  to  examine  on  oath  is  virtually  and  necessarily  included 
in  it.  Whatever  the  justices  do  in  pursuance  of  that  statute  I 
conceive  is  judicially  done ;  and  unless  the  rule  be  general,  this 
absurdity  would  follow ;  if  the  justices  are  of  opinion  on  the  ex- 
amination that  the  pauper  ought  to  be  removed,  and  do  remove 
him,  it  is  evidence ;  but  if  they  are  of  opinion  that  the  settle^ 
ment  is  in  the  parish  requiring  the  examination,  and  therefore 
he  ought  not  to  be  removed,  then  it  is  not  evidence ;  whereas  ia 
the  latter  case  the  reasons  are  much  stronger  why  the  examinai- 
tion  should  be  evidence  than  in  the  former  ;  because  the  parish- 
officers  are  present  at  the  examination,  and  are  parties  to  it, 
being  the  complainants  and  the  persons  causing  the  examination 
to  be  taken.  But  it  never  can  depend  on  the  judgment  which 
the  justices  shall  form  for  or  against  the  parish,  whether  the  ex* 
aminations  in  the  case  are  or  are  not  evidence;  it  must  be  re« 
ciprocni.  And  this  examination  in  my  judgment  is  very  similar 
to  tlie  case  of  a  deposition  before  a  coroner,  which  has  been  long 
settled  to  be  good  evidence,  1  Lev.  180.  Kel.  55.  though  the 
person  accused  be  not  present  when  it  is  taken,  npr  ever 
heard  of  it  till  the  moment  it  is  produced  against  him.  The 
coroner  is  to  inquire  into  the  cause  and  circumstances  of  the 
death  of  the  deceased :  the  justices  are  to  inquire  to  what 
parish  the  pauper  belongs  :  both  inquiries  are  general,  and  no 
particular  persons  are  parties  to  them.  Again,  where  deposi- 
tions are  taken  before  commissioners  of  excise,  if  the  witness 
die.  Lord  Holt  was  of  opinion  that  they  were  good  evidence. 
Salk.  555.  (a).  Where  an  act  is  judicially  done,  it  is  not  necessary 
that  the  person  to  be  affected  by  it  should  be  present  in  order  to 
make  it  evidence  against  him,  and  therefore  depositions  taken 
by  a  justice  of  a  person  who  afterwards  died,  though  taken  in  the 
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or  cannot  become  so  at  all ;  and  if  an  immediate  removal  might 
have  been  founded  on  it,  in  my  judgment  it  is  a  full  proof  that 
this  was  B  judicial  act.  The  power  of  the  justices  is  founded  on 
the  13  4*  14  Car.  ^.  c.  12.  s.  1.  which  enacts  that  it  shall  be 
lawful,  upon  complaint  made  by  the  overseers  of  any  parish,  for 
any  two  justices  by  their  warrant  to  remove  and  convey  any  per^ 
son  likely  to  become  chargeable  fo  such  parish  where  he  was  last 
legally  settled,  unless  he  give  sufficient  security  for  the  discharge 
of  the  parish  to  be  allowed  by  the  said  justices.  The  statute 
does  not  in  words  say  any  thing  about  the  mode  of  examination ; 
but  wherever  a  power  of  judging  and  determining  is  given,  an 
authority  to  examine  on  oath  is  virtually  and  necessarily  included 
in  it.  Whatever  the  justices  do  in  pursuance  of  that  statute  I 
conceive  is  judicially  done ;  and  unless  the  rule  be  general,  this 
absurdity  would  follow ;  if  the  justices  are  of  opinion  on  the  ex- 
amination that  the  pauper  ought  to  be  removed,  and  do  remove 
him,  it  is  evidence ;  but  if  they  are  of  opinion  that  the  settle^^ 
ment  is  in  the  parish  requiring  the  examination,  and  therefore 
he  ought  not  to  be  removed,  then  it  is  not  evidence ;  whereas  ia 
the  latter  case  the  reasons  are  much  stronger  why  the  examina* 
tion  should  be  evidence  than  in  the  former  ;  because  the  parish- 
officers  are  present  at  the  examination,  and  are  parties  to  it, 
being  the  complainants  and  the  persons  causing  the  examination 
to  be  taken.  But  it  never  can  depend  on  the  judgment  which 
the  justices  shall  form  for  or  against  the  parish,  whether  the  ex- 
aminations in  the  case  are  or  are  not  evidence;  it  must  be  re« 
ciprocal.  And  this  examination  in  my  judgment  is  very  similar 
to  tlie  case  of  a  deposition  before  a  coroner,  which  has  been  long 
settled  to  be  good  evidence,  1  Lev.  180.  KeL  55.  though  the 
person  accused  be  not  present  when  it  is  taken,  nor  ever 
heard  of  it  till  the  moment  it  is  produced  against  him.  The 
coroner  is  to  inquire  into  the  cause  and  circumstances  of  the 
death  of  the  deceased :  the  justices  are  to  inquire  to  what 
parish  the  pauper  belongs  :  both  inquiries  are  general,  and  no 
particular  persons  are  parties  to  them.  Again,  where  deposi- 
tions are  taken  before  commissioners  of  excise,  if  the  witness 
die.  Lord  Holt  was  of  opinion  that  they  were  good  evidence. 
Salk.  555.(a).  Where  an  act  is  judicially  done,  it  is  not  necessary 
that  the  person  to  be  affected  by  it  should  be  present  in  order  to 
make  it  evidence  against  him,  and  therefore  depositions  taken 
by  a  justice  of  a  person  who  afterwards  died,  though  taken  in  the 
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sible  evidence.  Again  ^hat  was  said  by  Lord  Chief  J.  Lee  (a) 
in  the  case  of  the  King  v.  Coin  St.  Aldwin^s  is  a  very  material  au- 
thority to  prove  that  this  examination  whs  admissible  in  evidence. 
There  an  order  of  removal  of  a  bastard  made  in  Wilts  was  found- 
ed on  the  examination  of  the  mother  in  Middlesex:  Lee  Ch.  J. 
there  said,  ''  the  only  material  evidence  which  appears  to  have 
been  given  was  the  examination  of  the  mother,  which  ought 
not  to  have  been  admitted ;  for  it  is  a  general  rule  in  evidence 
that  the  deposition  of  a  living  witness  ought  not  to  be  received, 
*^  unless  it  appear  that  the  witness  himself  could  not  be  produced 
''  to  be  examined  ore  tenus ;  and  therefore  as  the  evidence  here 
given  as  an  original  defect,  which  cannot  be  supplied,  this 
order  ought  to  be  quashed."  It  clearly  therefore  must  have 
been  his  opinion  that  had  the  mother  been  dead,  or  in  a  state, 
like  this  pauper,  of  incapacity  to  be  examined  ore  tenus,  her 
deposition  might  have  been  received  in  evidence. 

The  second  ground  on  which  this  has  been  argued  to  be  evi* 
dence  is  that  it  is  a  declaration  under  the  hand  of  the  pauper.  Thia 
introduces  the  general  questibn,  whether  hearsay  evidence  from 
the  person  under  whom  the  settlement  is  claimed  can  be  received. 
This  question  has  been  so  often  decided  that  in  my  opinioa 
it  would  be  sufficient  to  mention  the  cases  only :  but  as  dif- 
ferent opinions  are  entertained  on  the  bench  upon  the  subject, 
I  shall  go  somewhat  more  at  large  into  the  consideration  of  it. 
The  weight  of  the  authorities  was  so  forcibly  felt  at  the  bar, 
that  the  counsel,  instead  of  denying  that  in  any  case  hearsay 
evidence  could  be  receivedi  endeavoured  to  distinguish  the 
cases  determined  from  the  present,  and  supposed  that  they  were 
decided  on  particular  circumstances.  First,  it  is  said  that  there 
is  no  case  in  which  hearsay  evidence  has  been  allowed  where 
the  party  is  alive  and  able  to  be  produced.  I  agree  to  that 
position :  but  here  the  party  is  qud  dead,  and  not  able  to  be 
produced.  Secondly,  that  in  the  case  of  Nutley  the  husband 
was  dead,  and  there  was  also  personal  knowledge  of  the  wife 
that  her  husband  had  been  in  the  service  he  spoke  of.  And 
that  in  the  case  of  Greenwich  the  husband  was  dead,  and  it  does 
not  appear  but  other  evidence  might  have  been  produced  when 
the  case  went  down  to  the  Sessions  again.  But  let  us  see 
what  those  cases  were.  In  the  former  (6),  the  widow  deposed 
that  her  late  husband  told  her  he  had  hired  himself  to  Smith, 

(a)  Mr.  JustioiK  Duller  said  he  read  tliis  from  a  MS.  note  of  Mr.  Jostko  CUv^i, 

(b)  K.  V.  Nutley,  Bott.  231.    Mwrr.  S.  C.  701.  S.  C. 
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Sessions  again ;  for  then  it  was  more  fully  stated  that  the  pauper's        1790* 

father  resided  40  days  at  Greenwich  at  different  times ;  and  upon  ' 

that  the  order  of  removal  was  affirmed  oft  the  declarations  of  the        ai^nsi 

father  alone.     And  when  the  point  was  only  whether  hearsay    The  Inhabit 
^.  I..  •  I  -J  tants  of 

evidence  could  be  received,  we  cannot  suppose  other  evidence.     Eruwelu 

which  is  not  stated,  to  have  been  given,  which  rendered  that  point 
immaterial  or  varied  the  effect  of  it.  Thirdly,  it  was  argued  that 
even  if  the  declarations  were  evidence,  yet  there  must  be  some 
concurrent  evidence  to  support  it;  and  this  waft  supposed  to 
have  been  so  held  in  the  case  of  Coin  St.  AldwiiC^ :  but  that  case 
was  founded  on  very  clear  grounds,  and  not  a  word  said  in  it 
about  concurrent  evidence,  as  appears  from  the  note  of  Mr, 
Justice  CVtre  v^hich  I  have  before  mentioned.   Neither  does  any 
case  whatever   say  that    there  must  be   concurrent   evidence. 
Where  thequention  is,  whether  the  evidence  be  admissible  or  not, 
it  is  difficult  to  conceive  what  is  meant  by  concurrent  evidence; 
but  every  case  on  the  subject  which  at  all  applies  to  this  point 
considers  it  as  clear  that  the  evidence  may  be  received.     The  two 
cases  of  Nuilejt/  and  of  Gjreenmch  are  directly  in  point ;  and  they 
are  confirmed  by  those  of  Creech  St.  Michael  (a),  and  of  The 
Inhabitants  of  the  Holif  Trinity  in  Wareham  (6);  in  the  first 
of  which  the  pauper  having  run  away,  a  copy  of  the  register 
was  proved,  and  then  a  witness  swore  that  John  Every  who 
was  dead  was  considered  as.  the  pauper's  father,  and  that  he 
knew  Mary  Every  who  lived  in  P.  and  whom  he  understood  to 
be  the  pauper's  mother,  and  heard  the  pauper  call  her  mother 
The  Sessions  held  the  evidence  not  to  be  sufficient,  but  the  Court 
of  King's  Bench  held  that  it  was.  In  the  case  of  the  Holy  Trinity 
in  IVareham,  it  was  proved  that  the  pauper's  husband  was  born 
ill  Beer  Regis,  and  proved  by  the  pauper  that  her  husband  was 
abroad  beyond  sea,  and  had  been  two  years,  if  alive;  that  to  her 
knowledge  he  lived  in  the  capacity  of  an  hostler  with  Mrs.  Ltce 
in  IVareham  about  two, years,  where  she  saw  him  brew;  but 
whether  there  was  any  agreement  or  hiring  relating  to  such  ser- 
vice was  not  proved  ;  but  she  had  heard  her  husband  say  that  he 
was  settled  in  the  Holy  Trinity,  Wareham.  The  Court  held  that 
evidence  sufficient  to  prove  the  settlement :  and  the  reporter  of 
that  case  subjoins  in  a  note  that  in  cases  where  the  person  under 
whom  the  pauper  claimed  has  been  dead,  hearsay  evidence  from 
his  widow,  or  from  other  persons,  of  his  declarations  respecting 
Ms  settlement  have  frequently  been  received ;  and  instancea  the 
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(urn  it?     If  on  snch  a  question  arising  on  a  settlement  case         Ji790« 
we  arc  to  go  into  first  principles,  I  know  not  where  we  are  to 
stop.     It  has  been  under^^tood  as  pretty  clear  law  that,  in  ques-        offohut 
tions  of  pedigree  and  some  other  cases,  hearsay  and  reputation    The  InhaM- 
are  good  evidence ;  but  if  the  evidence  stated  in  this  case  be     Ebuwblu 
not  allowed,  they  also  will  stand  on  a  very  shallow  and  slippery 
foundation.     Each  has  authority  to  support  it ;  and  if  that  be 
taken  away,  I  can  state  no  principle  in  favour  of  them.     The 
true  line  for  courts  to  adhere  to  is,  that,  wherever  evidence  not 
on  oath  has  been  repeatedly  received,  and  sanctioned  by  judicial 
determinations,  it  shall  be  allowed  :  but  beyond  that,  the  rule, 
that  no  evidence  shall  be  admitted  but  what  is  upon  oath,  shall 
be  observed.      It  would   be  easy  to  state  or  imagine  a  con- 
versation ill  which  a  man  gave  an  account  of  his  own  habits 
and  transactions  in  life,  his  residence,  his  connections,  and  re« 
lations,  which  would  be  equally  material  in  tracing  a  title  as  in 
investigating  a  question  of  settlement :  and  it  would  be  strange 
if  such  a  conversation  after  the  father's  death  should  be  sufficient 
to  enable  the  son  to  recover  an  estate  of  10,000/.  a  year,  and  yet 
should  not  be  sufficient  to  give  his  son  a  settlement  as  a  pauper* 
Hearsay  evidence  has  been  received  to  prove  whether  land  were 
or  were  not  parcel  of  a  certain  tenement ;  and  was  adjudged  to  be 
good  evidence  in  Davies  v.  Pearce^a),  and  Holloway  v.  Rakes (6). 
it  is  constantly  allowed  in  all  cases  of  pedigree,  though  from 
persons  not  of  the  family ^  as  in  Brown  v.  Shelley,  Easter  1776 ; 
and  also  in  the  case  of  customs ;  and  has  been  received  even  in 
the  case  of  single  facts ;  as  of  a  marriage,  being  in  orders,  and  of 
a  presentation ;   Harscofa  case.  Comb.  202 ;  and  The  Bishop  of 
Meath  v.  Lord  Belfield  (c).     In  the  last  case  the  name  of  the 
patron  who  presented    was  omitted  in  the  register^   and  this 
Court  on  a  writ  of  error  held  that  parol  evidence  might  be 
received  of  it ;  for  (said  they)  a  presentation  may  be  by  parol, 
and  what  commences  by  parol  may  be  transmitted  to  posterity 
by  parol ;  and  that  creates  a  general  reputation.     A  hiring  for 
a  year  may  be  by  parol ;  hearsay  evidence  has  been  allowed  to 
prove  it  in  all  the  cases  I  have  mentioned,  and  has  been  rejected 
or  denied  in  none.     I  am  of  opinion  that  those  cases  ought  to  be 
adhered  to,  and  consequently  that  the  order  of  Sessions  should 
be  affirmed. 

(a)  Ante,  2  vol.  53,  (h)  M.  IS  Geo.  3.  B.  R.  cited  aUe,  t  vol.  55. 
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tlie  foundation  of  an  order  of  removal.  At  all  events  this  renders 
the  declaration  of  greater  solemnity  than  an  idle  declaration  in 
the  course  of  common  conversation*  As  this  matter  has  been 
already  so  fully  gone  into  by  my  Brother  Buller,  with  whose  sen- 
timents 1  entirely  concur,  I  shall  not  add  more  than  that  I  agree 
tv'ith  him  in  thinking  that  the  orders  ought  to  be  affirmed. 

Lord  KENYONy  Ch.  J. — As  far  as  the  interests  of  these  con- 
tending parties  are  concerned,  I  might  excuse  myself  from  en- 
tering into  a  discussion  of  this  question ;  for,  as  two  of  my 
Brothers  have  already  declared  their  opinions  against  making 
the  rule  absolute,  it  cannot  be  made  so,  as  my  opinion,  added  to 
that  of  my  Brother  Grose's,  will  not  make  a  majority*  But  as 
this  is  a  matter  of  importance  I  should  feel  myself  liable  to  great 
reproach,  if  I  were  to  suffer  this  question  to  pass  without  de- 
claring my  opinion.  All  questions  upon  the  rules  of  evidence 
are  of  vast  importance  to  all  orders  and  degrees  of  men ;  our 
lives^  our  liberty,  and  our  property^  are  all  concerned  in 
the  support  of  these  rules,  which  have  beei\  matured  by  the 
wisdom  of  ages,  and  are  now  revered  from  their  antiquity 
and  the  good  sense  in  which  they  are  founded :  they  are  not 
rules  depending  on  technical  refinements,  but  upon  good  sense; 
and  the  preservation  of  them  is  the  first  duty  of  Judges.  The 
evidence  should  be  given  ttJider  the  sanction  of  an  oath  legally 
administered,  and  in  a  judicial  proceeding  depending  between  the 
parties  affected  by  it,  or  those  who  stand  in  privity  of  estate  or 
interest  with  them.  I  admit  that  this  man  who  was  proved  to  be 
insane  is  to  be  considered  as  to  this  purpose  in  the  same  state  as 
if  he  were  dead :  and  it  has  been  decided  that  in  such  cases  the 
party's  hand  writing  may  be  proved  as  if  he  were  actually 
dead.  Then  it  is  said  that  there  are  two  grounds  on  which  his 
examination  may  be  received,  as  to  both  of  which  I  agree  with 
my  Brother  Grose,  Ist,  As  an  examination  taken  upon  oath 
before.t wo  justices  of  the  peace  who,  it  is  argued,  had  authority 
to  take  it.  S^ly,  As  a  declaration  of  the  party  examined.  I 
.will  briefly  consider  both  these  positions.  The  first  depends  on 
the  Stat.  13  S^  \4  Car.  2.  That  statute  empowers  the  justices 
to  make  an  order  of  removal ;  it  does  not  give  them  an  express 
power  to  examine,  but,  as  an  examination  is  necessary  to  get 
at  the  facts  upon  which  the  judgment  of  the  magistrates  is 
to  proceed,  there  is  an  incidental  power  given,  allowing  them 
to  examine  when  they  are  called  upon  to  exert  their  power  of 
removal.  But  in  this  case  they  were  not  applied  to  for  the  pur- 
pose of  making  an  order  of  removal :  the  overseers  called  upon 
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Salk,  281.  If  5  Mod.  163.  That  was  not  loosely  decided,  but 
was  the  opinion  of  this  Court  assisted  by  the  court  of  Common 
Pleas.  In  Salkeld  it  is  expressly  said  that  the  rule  cannot  be  ex« 
tended  further  than  the  particular  case  of  felony ;  and  in  the 
other  book  the  Chief  Justice  declared  that  the  depositions  were 
not  evidence ;  and  a  weighty  reason  is  given,  namely,  "  the  de- 
^'  fendani  not  being  present  when  they  were  taken  before  the 
*'  mayor,  and  so  had  lost  the  benefit  of  a  cross-examination." 
This  case  is  adopted  in  2  Hawk.  PI.  C.  c.  46.  5.  1.  10.  which 
with  the  subsequent  sections  of  that  chapter  are  worth  consulting. 
Secondly,  considering  this  as  a  declaration  of  the  party,  I  am 
at  m  loss  to  find  the  grounds  on  which  it  can  be  received.  I 
admit  that  declarations  of  the  members  of  a  family,  and  perhaps 
of  others  living  in  habits  of  intimacy  with  them,  are  received  in 
evidence  as  to  pedigrees ;  but  evidence  of  what  a  mere  stranger 
has  said  has  ever  been  rejected  in  such  cases.  That  ho^^'ever  has 
been  always  understood  to  be  an  excepted  case,  and  to  stand  on 
reasons  peculiar  to  itself,  which  I  need  not  take  up  time  by 
stating.  If  the  exception  go  further,  I  should  have  wished  to 
have  heard  it  stated  and  defined ;  for  unless  that  is  done  1  am 
much  afraid  \Ce  may  endanger  a  rule  of  infinite  importance  to 
every  individual,  and  by  suffering  exceptions  to  creep  on  one 
after  another  leave  nothing  like  a  rule.  It  has  been  said  that  ia 
ihe  case  of  The  Bishop  of  Meath  v.  Lord  Belfield  (a),  in  a  quare 
impepit,  the  plaintiff  gave  in  evidence  an  entry  in  the  register  of 
tlie  diocese  of  the  institution  of  one  Knight,  in  which  there  was 
a  blank  in  the  place  where  the  patron's  name  is  usually  inserted ; 
upon  which  parol  evidence  of  the  general  reputation  of  the 
country  that  Knight  was  in  by  the  presentation  of  one  under 
whom  Lord  Belfield  claimed  was  offered  ;  and  that  upon  a  bill 
of  exceptions  it  was  held  that  the  evidence  was  admissible  • 
that  it  was  said  that  a  presentation  may  be  by  parol,  and  what 
commences  by  parol  may  be  transmitted  to  posterity  by  parol. 
I  have  not  seen  the  report  of  that  case :  But  this  I  admit,  that  m 
presentation  may  be  by  parol,  and  that  may  be  proved  by 
parol,  that  is,  by  a  witness  who  was  present  and  heard  it; 
but  that  common  reputation  might  be  given  in  evidence  1 
must  deny ;  if  it  could,  why  might  not  such  evidence  decide 
upon  titles  to  estates,  at  least  before  the  statute  of  frauds^ 
when  no  written  instrument  was  required  to  make  a  good 
feoffment  of  the  greatest  landed  property  in  the  kingdom.  In 
short,  it  being  admitted  that  the  rule  for  which   1  contend 
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lometbing  of  novelty  in  that  argument  which  refers  those  whom 
the  constitution  of  the  jurisprudenee  of  this  country  hath  in* 
vested  with  the  power  of  correcting  the  errors  of  justices  o(  the 
peace  to  the  practice  of  those  very  persons  to  learn  the  rules 
of  evidence  by  which  they  are  to  proceed.  I  remember  m  case 
of  Baldwin  et  Vx  v.  Blackmore,  which  is  reported  in  1  Burr. 
595.  and  of  which  1  have  a  MS.  note,  and  a  full  memory ; 
where  jll^tices  of  the  peace  had  committed  a  man  and  his  wife 
for  returning  to  a  parish  from  whence  they  had  been  removed 
by  an  order.  The  action  was  brought  by  the  husband  and 
wife  on  the  ground  that  the  wife  had  been  improperly  com- 
mitted; the  case  was  twice  argued;  and  the  usage  of  committing 
femes  covert  was  insisted  upon;  and  it  rather  appeared  at  first 
that  some  part  of  the  Bench  were  incHned  to  give  countenance 
to  such  an  usage ;  but  I  well  remember  that  Mr.  Justice  Foster 
treated  the  argument  with  more  indignation  than  is  expressed  by 
Sir  James  Burrow  in  his  account  of  that  case.  I  perfectly  well 
recollect  that  learned  Judge's  saying  that  he  had  heard  that 
communis  error  facit  jus,  but  he  hoped  he  should  never  hear  that 
rule  insisted  upon,  to  set  up  a  mis-conception  of  the  law  in  de- 
struction of  the  law.  I  should  have  disdained  to  say  any  thing 
on  this  position,  unless  it  had  received  the  appearance  of  some 
countenance  in  the  cases  1  have  mentioned,  and  in  the  discussion 
of  this  case,  ft  is  the  whole  ground  of  the  opinions  hinted  at  in 
the  other  cases.  But  I  could  give  some  account  of  the  usage 
during  the  many  years  I  practised  at  the  Sessions,  and  I  confess 
I  never  heard  of  such  evidence  being  received  there.  The  prac- 
tice I  know  varies  according  to  the  usage  of  each  county  \iljere 
the  Sessions  are  held ;  and  1  should  as  soon  resort  to  the  usage  of 
every  parish  in  the  kingdom  on  a  question  concerning  the  rate- 
ability  of  personal  estate.  But  I  wili  not  enter  more  into  this 
point,  as  1  am  clear  it  would  be  most  dangerous  to  adopt  it. 
The  mistakes  of  Judges,  provided  they  became  universal,  would 
according  to  that  doctrine  become  rules  of  law.  An  usage^ 
commencing  at  soonest  since  13  Sf  14  Car,  2.  contrary  to  law, 
and  working  injustice  every  day  it  was  persisted  in,  would  super- 
sede the  law.  Upon  the  whole  I  am  most  clearly  of  opinion  that 
this  examination  was  not  admissible  in  evidence.  It  was  ex 
parte,  obtained  at  the  instance  of  those  overseers  whose  parish 
was  to  be  benefited  by  it,  and  behind  the  backs  of  the  parish 
against  whom  it  has  now  been  used,  without  having  an  opportu- 
nity of  knowing  what  was  going  oD;  or  attending  to  have  the 
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according  to  the  laws  andstatutes  of  the  said  State  of  NewJersej/f        1790. 
of  adhering  to  the  enemies  of  the  said  State,  and  tliereby  all  his 
real  and  personal  estate,  within  the  said  State  of  New  Jersey^        agiun»t 
was  forfeited  to,  and  vested  in,  the  said  Si^e  of  New  Jerseifj  for      Fouaorr, 
ever;  that  it  was  provided  by  the  said  State  of  New  Jersey^  that 
the  property  of  the  defendant  so  forfeited  to,  and  vested  in,  the 
said  State  was  in  the  first  place  made  liable  to  the  payment  of 
all  his  debts,  and  demands  against  him ;  that,  in  consequence 
of  his  attainder,  all  his  property  was  seibed,  which  at  the  time 
of  the  seizure  was  more  than  sufficient  to  pay  the  said  sum  of 
4000/.  and  all  his  other  debts ;    that  after   his   attainder  the 
plaintifi*  was  at  liberty  to  make,  and  might  have  made,  demand 
of  the  State  of  New  Jersey  of  the  said  sum  of  money  due  to 
him  upon  the  said  writing  obligatory,  against  the  real  and  per- 
sonal estates  of  the  defendant  so  forfeited,  ^c.  and  might  have 
been  paid  thereout.     5thly,  To  the  same  effect  as  the  4lh,  but 
reciting  more  particularly  the  several  acts  of  attainder,  and  con- 
fiication^  passed  by  the  Stateof  Neo?  Jersey  against  the  defendant  j 
and  (hat  the  plaintiff  might  and  ought  to  have  demanded  pay- 
ment of  the  bond  from  that  State,  ^c.    The  replication  ten- 
dered issue  on  the    1st  and  2d  pleas  ;   and,   to  the  3d  plea, 
stated  that  at  the  time  of  making   the  said  supposed  law  of 
the  State  of  New  York,  in  that  plea  mentioned,  the  said  State 
was  not  one  of  the  United  States  of  America,   but  was  one 
of  his  Majesty's  colonies  in  America^  then  in  open  rebellion 
against  his  Majesty,  i^c.     There  was  a  general  demurrer  to  the 
4th  and  5th  pleas.     The  rejoinder,  after  joining  issue  on  the 
1st  and  2d  pleas,  to  the  third  replication,  stated  that  before  the 
making  of  the  said  law  of  the  State, of  New  Jersey,  in  the  third 
plea  mentioned,  to  wit,  on  the  4th  of  July  MIG,  the  several 
colonies  in   America  (mentioning  them  ail    by  name,  among 
which  wtre  New  York  and  New  Jersey)  separated  themselves 
from  the  government  and  crown  of  Great  Britain,  and  united 
themselves  together,  and  were  by  the  people  of  the  saltl  respec- 
tive colonies  in  Congress  declared  and  made  free  and  independ- 
ent States  by  the  name,  and  stile,  of  the  United.  States  of 
America,  and  to  have  full  power  to  do  all  acts  and  things,  which 
independent  States  of  right  may  do ;  that  on  the  3d  of  Sep^ 
tember  1763,  by  the  definitive  treaty  of  peace  and  friendship, 
made  and  signed  at  Farts  on  that  day  between  his  Majesty  and 
the  said  United  States  oi  America,  his  Majesty  acknowledged  the 
said  United  States  of  America  to  be  free,  sovereign,  and  inde- 
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paid  in  purchasing  the  said  estates^  rights,  or  properties,  since         1790. 

the  confiscation,  8fc. ;  and  that  no  persons  who  then  had  any  in-         

terest  in  confiscated  lands,  either  by  debts  or  otherwise,  should  against 
meet  with  any  impediment  in  the  prosecution  of  their  just  Folliott, 
rights.  That  the  plaintiff  at  the  time  of  making  the  said  law  of 
the  State  of  New  Yorkj  and  of  the  signing  the  definitive  treaty, 
was  resident  in  a  district  in  the  possession  of  his  Majesty's  arms 
within  the  State  of  New  York,  and  had  not  borne  arms  against 
the  said  United  States.  That  by  the  6ih  article  of  the  treaty 
it  wds  agreed  that  there  should  be  no  future  confiscation  made, 
nor  any  prosecHtions  commenced  against  any  person,  by  reason 
of  the  part  which  he  might  have  taken  in  the  then  war,  and 
that  no  person  »hould  suffer  any  future  loss,  either  in  his  person, 
liberty,  or  property ;  and  that  those  who  might  be  in  confine- 
ment on  such  charges,  at  the  time  of  the  ratification  of  che 
treaty,  should  be  immediately  set  at  liberty,  and  the  prosecutions  ^ 

so  commenced  bbould  be  discontinued,  8(c. 

General  demurrer  to  the  rebutter,  and  joinder  in  demurrer. 

After  argument  in  the  Common  Pleas,  that  Court  gave  judg- 
ment for  the  plaintiff  (a);  on  which  the  defendant  brought  a 
writ  of  error. 

ErskinCf  for  the  plaintiff  in  error,  contended  that  the  treaty  of 
peace  had  relation  to,  and  ratified,  the  declaration  of  independ- 
ence ;  and  that  in  whatever  light  the  acts  of  the  State  of  New 
York  might  be  considered  in  this  country  previous  to  the  treaty  of 
peace,  yet,  inasmuch  as  the  States  of  America  weie  treated  with 
as  independent  States,  and  recognized  as  such,  the  acts  passed  sub- 
sequent to  the  time  of  the  declaration  of  independence  must  be 
taken  notice  of  in  the  courts  of  law  in. this  country  as  the  acts 
of  a  free  and  sovereign  State.  The  time  when  the  Americans 
declared  themselves  independent  is  the  only  period  to  which 
the  treaty  of  peace,  acknowledging  them  to  be,  and  not  confer- 
ring on  them  the  right  of  being  for  the  first  time,  independent 
States,  can  have  relation.  It  was  so  considered  by  the  present 
Lord  Chancellor  in  Wright  v.  Nutt  (6).  If  then  the  act  of  con- 
fiscation, stated  in  the  pleadings,  were  the  act  of  a  soveriegn 
and  independent  Slate,  this  Court,  will  consider  it  as  conclusive 
in  this  country.  In  Wright  v.  Nutt^  the  Lord  Chancellor 
commenting  on  an  act  of  confiscation  by  the  State  of  Georgia, 
said  ''  It  may  be  a  question  for  private  speculation  whether  such 

(a)  Vid.  H.  Bl.  Rep.  C.  B.  If 5.  (fr)  Knd.  149. 

<'  a  law 
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self,  even  before  the  assignees  had  actually  taken  possession  oF        1790. 
the  property  sued  for;  on  this  gronnd,  that  the  plaintiff  has  no 
property  in  the  subject  matter  of  the  action.    But  if  this  Court        ugahut 
will  not  take  notice  of  the  act  of  con6scation  in  America,  neither     Folliott, 
v^ill  the  courts  of  law  in  America  pay  any  deference  to  the  judg* 
ment  of  this  court :   and  then  the  plaintiff  in  error  may  be 
doubly  charged ;  for  the  recovery  in  this  action  could  not  be 
pleaded  in  bar  to  an  action  brought  in  a  court  of  law  in  New 
York  on  this  very  action ;  and  the  judgment  here  will  give  no 
cause  of  action  to  the  plaintiff  in  error  to  recover  his  proportion 
against  the  co-obligors  in  America. 

fVaUon,  Serjt.  coutrCf  was  stopped  by  the  Court. 

Lord  Ken  YON  Ch.  J. — This  question  is  undoubtedly  of  con* 
siderable  moment,  inasmuch  as  it  affects  an  extensive  class  of 
persons,  and  inasmuch  as  the  argument  has  involved  in  it  the 
respective  rights  of  the  subjects  of  the  different  nations:  how- 
ever the  ground,  on  which  1  am  inclined  to  confirm  the  judg- 
ment given  by  the  court  of  Common  Pleas,  seems  perfectly  clear. 
And  indeed  we  all  considered  it  so  clear  in  the  last  term  (a)  that 
we  did  not  think  it  proper  that  the  question  should  be  discussed. 
Whether  or  not  the  report  of  what  passed  in  the  court  of  Common 
Pleas  in  this  case  be  accurate  (b)  I  will  not  presume  to  say :  but  I 
confess  I  was  induced  to  think  that  the  word  **  not"  had  been 
omitted  in  that  part  of  the  judgment,  where  the  acts  of  the  State 
of  New  York  passed  during  the  war  are  considered  '^  to  be  of  as 
*'  full  validity  as  the  act  of  any  independent  State  (c)."  For  sup- 
posing that  the  language  as  reported  to  have  been  used  by  that 
Court,  had  in  fact  been  used,  and  that  the  case  was  to  be  deter- 
mined on  that  ground,  1  should  have  wished  to  have  heard  it  once 
argued  in  answer  to  the  objection  made  by  the  plaintiff  in  error. 
If  we  were  to  consider  the  acts  of  the  province  of  New  York  as 
binding,  as  has  been  contended,  I  am  at  a  loss  to  know  why  all 
the  property  of  those  persons,  which  was  said  to  be  confiscated, 
did  not  pass  to  the.executive  power  of  that  State  to  whom  it  was 
said  to  be  forfeited ;  and  why  an  action  might  not  have  been 
brought  in  the  name  of  such  executive  power  to  enforce  the 
payment  of  this  bond ;  and  how  an  action  could  have  been 
brought  in  the  name  of  the  obligee.  Having  said  thus  much 
on  the  judgment  supposed  to  have  been  given  by  the  court  of 

(a)  Vide  Dudley  v.  Follwtt,  mUe,  584.  (6)  Mr.  Erskine  said  he  bad 

heard  from  ike  best  oKtkaritff  that  Uie  report  was  accurate.       (c)  Vide  Fotlioii 
V.  Ogdmh  a.  Bl.  Rep^  C.  B.  tas.  L  IS. 

Common 
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Qttaioted  by  any  act  of  a  sovereign  State,  those  acts  were  passed  1790. 
hy  the  subjects  of  this  country,  who  at  that  lime  withdrew  them-  ^— — 
selves  from  the  sovereign  State,  and  assumed  to  themselves  a  ugaiiui 
power  of  making  laws.  It  might  equally  be  said  that,  if  the  Folliott, 
Isle  of  fl^ight,  or  any  town  in  this  country,  wished  to  throw  off 
their  allegiance  to  the  King,  and  to  assert  what  are  called  the 
rights  of  man,  and  to  declare  that  they  would  no  longer  con- 
tinue  subjects  of  his  government,  they  would  immediately  be- 
come an  independent  State.  I  am  therefore  most  clearly  of 
opinion  that  the  act  of  confiscation  which  passed  1779  can- 
not be  considered  in  this  country  as  competent  to  transfer  the 
properly  o(  Folliott  to  any  person  whomsoever;  and  consequently 
that  the  right  of  action,  which  accompanied  him  when  he  came 
into  this  country,  is  not  devested  out  of  bim«  We  are  pressed 
at  the  close  of  the  argument  with  the  peculiar  circumstances  of 
the  plaintiff  in  error,  who,  it  was  said,  could  have  no  remedy 
against  his  co-obligors  in  America^  notwithstanding  the  judg- 
ment here,  and  who  might  even  be  sued  again  on  this  very  bond 
in  that  country;  but  that  argument  ought  not  to  guide  our 
judgment;  for  1  have  always  understood  it  to  be  clear  law  that 
M  judicial  acts  done  in  one  country  over  the  property  of  the  sub* 
jects  within  their  jurisdiction  are  conclusive  on  the  property  of 
those  parties  in  any  other  country. 

AsHHUKST,  J. — It  is  sufiicient  for  me  to  say  that  I  concur  in 
opinion  with  Lord  Kenyon.  These  parties  came  here  as  subjects 
of  this  country  before  the  treaty  of  peace ;  and  therefore  any 
acts  done  by  the  State  of  New  York  at  that  time  could  not  alter 
the  rights  of  our  own  subjects.  The  plaintiff  and  the  defendant 
came  into  this  country  in  the  character  of  creditor  and  debtor; 
and  their  situation  as  individuals  was  not  affected  by  the  acts  of 
confiscation. 

BuLLER,  J. — A.  very  few  words  are  sufficient  to  decide, the 
present  case.  It  is  a  general  principle,  that  the  penal  laws  of 
one  country  cannot  be  taken  notice  of  in  another.  Then  apply 
that  principle  to  the  present  case :  This  is  an  action  on  a  bond, 
to  which  the  defendant  has  pleaded  that  by  the  penal  laws  of 
another  country  the  property  of  the  plaintiff  in  the  bond  has 
been  devested  out  of  him :  but  this  Court  cannot  take  notice  of 
that  defence ;  and  then  all  the  pleadings  are  a  nullity,  and  con- 
sequently the  action  remains  unanswered.  That  is  as  much  as 
is  necessary  to  say  in  the  determination  of  this  particular  case. 
Another  question,  however,  having  arisen  in  the  argument, 
whether  or  not  it  was  necessary  that  there  should  have  been  a 

seizure 
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Grose,  J. — I  continue  of  the  same  opinion^  which  I  enter- 
tuined  in  the  ca^e  of  Dudley  v.  FoUiolt ;  and  1  most  perfectly 
concur  with  the  Court  on  this  occasion.  It  has  been  correctly 
stated  by  my  Brother  Buller,  that  the  penal  laws  of  one  country 
cannot  aifect  the  laws  and  rights  of  citizens  of  another.  Then 
if  we  were  to  determine  that  tlie  plaintiff  should  not  recover  on 
this  bond^  we  mw^i  say  that  the  treaty  of  indepeudence  was  re- 
trospective, and  that  it  had  the  effect  of  declaring  that  the  pro- 
perty of  the  subjects  of  America  resident  in  this  country  was  for* 
feited  by  an  act,  which  at  the  time  it  passed  was  considered  as 
mere  waste  paper,  or,  if  it  were  of  any  avail,  was  an  act  of  trea* 
son.  It  has  been  objected  against  the  plaintiff's  recovering  here 
that  the  defendant  will  not  recover  in  Amerita  against  the  co-ob- 
ligor, because  the  States  of  America  will  pay  no  regard  to  our 
judgments  ;  and  yet  the  argument  is  that  we  must  pay  a  defer* 
ence  to  the  acts  of  those  persons,  whom  we  must  consider  to 
have  been  in  a  state  of  rebellion  at  the  time  when  they  were 
passed.  Now  if  it  be  true  that  the  states  of  America  will  not  take 
notice  of  the  judgments  given  in  our  courts  of  law,  we  should  be 
domg  great  iiijuHtice  to  the  present  plaintiff  to  say  that  we  must 
consider  ourselves  bound  by  their  acts  of  confiscation. 

Judgment  affirmed. 


1790. 

OoD^lf 

FOLIIOTT^ 

iaEnrmr. 


The  King  against  T.  Stobbs. 

THE  defendant  was  indicted  for  assaulting  and  imprison- 
ing E.  Pyotty  Esq.  within  the  King*s  Palace  at  West' 
minster,  his  Mnjesty  then  being  actually  resident  and  abiding  in 
his  roval  person  in  the  palace ;  to  which  indictment  he  pleaded 
not  guilty :  and  on  the  trial  a  special  verdict  was  found.  Tlie 
verdict  set  fotth  the  srat.  98  Hen,  8.  c.  12.,  by  which,  after  re- 
citing that  the  King  had  purchased  the  (present)  palace  at  West- 
minster, it  was  enacted  that  it  should  have  the  same  prerogatives, 
liberties,  jurisdictions,  and  privileges  which  belonged  to  the 
King's  ancient  palaces  ;  and  the  limits  of  it  were  thereby  de- 
fined. It  then  stated  letters  patent  If)  Car,  2.,  constituting  a 
court  of  record  within  the  palace  of  Westminster  and  12  miles 
round  it,  (except  Westminster  Hall,  and  some  other  places,)  to^be 
called  the  court  of  the  palace  of  the  King,  '^for  the  administra- 
**  tion  of  justice  in  personal  actions,  pleas,  and  plaints,  to  all  and 
'^  singular  persons  who  choose  to  plead  there,  concerning  all  and 

<<all 


June  lith^ 

An  indictmoit 
will  not  lie 
against  an  offi. 
cer  of  the  pa- 
lace conrt  ibr 
arresting  a  per- 
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lace, against 
whom  a  writ 
has  issued  ont 
of  that  court, 
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the  arrest  has 
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from  the  board 
of  Green 
Ooth. 


IN  THE  Thirtieth  Year  of  GEORGE  IIL  737 

writs  have  ia  such  instances  been  backed  by  the  clerk  of  the         1790. 

board  of  Green  Cloth :  and  that  for  100  yctirs  last  past  and  up-         

wards,  many  writs  upon  civil  processes  have  been  executed,  and  offainsi 
persons  resident  at  the  time  within  the  boundaries  described  by  T.Stobbs. 
the  statute  have  been  arrested  thereon,  within  the  said  bound- 
aries, without  the  King's  leave,  so  signified ;  but  that  it  does  not 
appear  whether  such  writs  were  executed  with  the  knowledge 
of  the  said  officers  of  his  Majesty's  household.  That  the  defen- 
dant arrested  E.  Pyoit,  as  aforesaid,  by  virtue  of  the  said  writ, 
without  any  leave  or  permission  obtained  from  the  King,  S^c. 
But  whether  upon  the  whole  matter,  S^c. 

East,  in  support  of  the  indictment,  admitted  that  the  palace 
court,  out  of  which  the  process  issued  by  virtue  of  which  Pyott 
was  arrested,  had  general  jurisdiction  conferred  upon  it  as  well 
within,  as  twelve  miles  round,  the  palace  at  Westminster,  but 
contended  that  the  officer  making  the  arrest  within  the  limits  of 
the  palace,  mthout  the  leave  of  the  King  first  obtained,  was  guilty 
of  a  contempt  for  which  an  indictment  lay  at  common  law. 
The  arrest  in  this  case  must  be  taken  by  virtue  of  the  statute  of 
Hen.  8.  to  have  been  made  within  the  walls  of  the  palace.  It 
appears  from  the  stat.  28  Ed.  1  •  st.  3.  c.  3.  {articuli  super  chartas) 
and  4  Co.  46.  6.  that  the  verge  was  formerly  an  exclusive  juris- 
diction ;  for  till  that  statute  the  coroner  of  the  county  could  not 
intermeddle  with  the  death  of  a  man  therein,  but  the  coroner  of 
the  household  only.  But  a  distinction  always  prevailed  between 
acts  of  violence  committed  within  the  palace,  and  in  the  verge 
at  large :  wiiere  illegal  in  themselves,  the  punishment  was  pro- 
portionably  greater;  and  even  where  they  would  have  been  jus- 
tifiable, if  done  in  any  other  place,  yet  being  committed  within 
the  palace,  they  became  on  that  account  penal.  Thus  the  stat. 
33  H.S.c,  12.  makes  malicious  striking  in  the  Kind's  house  where- 
by  blood  is  shed  punishable  by  loss  of  hand,  perpetual  im- 
prisonment, and  fine  at  the  King's  pleasure.  The  courts  at  West- 
minster also,  which  were  formerly  part  of  the  King's  palace  (a), 

retain 

(a)  Vide  Phillip's  Regale  Neeeuarinm,  p.  11  ^  12.  no  citations  or  sommons 
are  to  be  made  in  the  King's  palace  at  ffeatmituter,  which  (until  it  was  disnsed 
by  the  accession  of  WhUehall  onto  the  Crown  in  the  reigu  of  King  Henry  VIII. 
and  after  tliat  appropriated  to  the  Courts  of  Chancery,  Law,  Exchequer,  Dntchy 
of  Lancaster,  Star  Chamber,  Court  of  Requests,  House  of  Commons  in  Parlia- 
ment, who  now  do  sit  in  that  part  of  it  heretofore  called  St,  .Stephen**  Chapel, 
and  the  House  of  Peers  in  another  part  of  that  ancient  house  or  palace  of  our 
Kings  of  England)  was  their  only  house  or  residence  near  London;  and  retains  to 
this  day  so  much  of  its  ancient  pnvilege  of  freedom  from  arrests,  as  any  man  ar. 
rested  there  in  any  civil  action  before  or  in  the  verge  of  any  of  ihe  Courts  there 

Vol.  III.  3  B  sitting, 
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which  the  following  is  remarkable,  because  it  shews  that  although         1790. 

the  Court  out  of  which  the  process  issued  was  held  within  the      „J~r" 

1  1  •     1  .     ■    «•     •  •  r      The  King 

palace,  and  had  jurisdiction  over  it,  yet  it  was  a  contempt  of        i^ainst 

the  King  to  execute  such  process  within  the  same  without  leave.  "^^  ^tobb». 
The  record  is  entitled  "  Placita  coram  domino  rege  in  par- 
*'  liamento  suo  apud  Westm:  in  prassentia  doming  regis,"  and 
states  that  "  Matilda  de  Nyerford  did  libel  against  J.  Earl  of 
"  Warren  and  J.  de  B.  Countess  of  W.y  the  King's  niece,  in 
'^  Camitini  dominas  reginae  consortis  domini  regis,  in  a  cause  of 
''  matrimony  and  divorce ;  and  the  same  J.  de  B.  was  cited 
''  in  the  King's  palace  at  fVestminster,  i^c.  It  was  upon  full  exa- 
*'  mination  adjudged  in  parliament,  quod  prasdictum  palatium 
*'  domini  regis  est  locus  exemptus  ab  omni  jurisdictionc 
'^  ordinari^,  tarn  regiae  dignitatis  et  corona?  suas  quam 
**  libertatis  ecclesiae  Westm:  et  maxim^  in  presentia  ipsius 
"  domini  regis  tempore  parliamenti  sui  ibidem ;  ita  quod  nullus 
**  summonitiones  seu  citationes  ibidem  faciat,"  Sfc.  and  the 
officer  was  committed  to  the  tower  of  London  during  the  King's 
pleasure.  This  case  cannot  be  distinguished  in  principle  from 
the  present ;  and  if  it  were  any  answer  for  the  defendant  to  the 
contempt  that  the  palace  court  had  jurisdiction  in  this  case,  it 
would  equally  have  availed  the  officer  there.  And  the  same 
answer  would  have  availed  in  all  those  cases  where  common  law 
writs  have  been  executed  in  or  near  Westminster  Hall,  over  which 
it  cannot  be  doubted  but  that  the  common  law  hath  jurisdiction. 
Long's  case,  2  Mod.  181.  27  ^ss.  140.  p/.  49.  DaL  188.  p/.  10. 
41  Jss.25.  Cro.  Eliz.AOS.  Ow.  120.  Cro.  Car.  373.  and  W. 
Jones  343.  S.  C.  and  14  Pin.  Abr.  365.  are  all  illustrative  of 
the  same  principle.  Analogous  to  this  are  the  cases  of  arrests  in 
church-yards  during  divine  service,  which  are  expressly  prohibited 
by  60  Ed.  3.  c,  5.  and  1  R.  2.  c.  15.  for  doing  which  therefore 
there  is  no  doubt  but  an  indictment  lies.  Cro.  Car.  602.  Cro. 
Eliz.  655.  and  2  Hawk.  P.  C.  c.  25.  and  yet  the  arrest  is 
good.  2  Bulstr.  72.  and  2  Keb.  777.  Wats.  c.  34,  Besides, 
the  jurisdiction  conferred  upon  the  palace  court  is  no  more  than 
a  concurrent  jurisdiction  with  the  common  law ;  and  it  cannot 
be  denied  but  that  an  arrest  made  by  the  sheriff's  officer  within 
the  verge  would  be  good,  and  yet,  such  officer  would  be  guilty 
of  a  contempt  against  the  King's  palace,  and  subject  to  an  in- 
dictment. There  is  a  late  instance  of  such  an  indictment.  Hex 
y.  Ferguson,  10  Geo.  3.  where  the  defendant,  a  sheriff's  officer, 
who  bad  executed  a  writ  within  the  palace,  was  convicted  be- 

3  B  2  fore 
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agreed  that  it  was  a  great  contempt  to  arrest  any  person  in  the  1790. 
Queen's  palace  to  the  disturbance  of  the  Queen  or  her  servants.  — 7" 
^nd  Powellj  J.  8aid^  he  had  known  arrests  condemned  for  being  asaimt 
in  Whitehall  without  leave.  He  then  spoke  as  to  the  form  of  T.  Stobbs* 
the  commitment,  which  he  doubted  was  defective :  and  all  the 
Court  agreed  that,  though  the  commitment  should  be  bad  in 
form,  and  the  defendants  should  be  discharged  of  it,  they  would 
not  set  them  at  liberty,  but  commit  them  legally  by  virtue  of 
the  universal  power  of  the  Cuurt,  and  bind  them  to  appear  at  the 
sessions  of  Green  Cloth  :  and  they  were  remanded  in  order  that 
the  Court  might  consider  of  the  matter,  though  they  offered  to 
give  bail  in  the  mean  time.  The  matter  however  never  came 
before  the  Court  again,  for  the  prisoners  were  discharged  the 
next  day.  The  defendants  were  afterwards  indicted  in  the  Court 
of  Verge  (a) :  but  it  does  not  appear  what  became  of  it.  Now 
it  never  was  suggested  to  be  a  sufficient  answer  in  that  case  that 
the  common  law  jurisdiction  extended  over  the  verge,  and  there- 
fore that  the  officers  could  not  be  guilty  of  a  contempt.  There 
is  also  a  strong  recognition  of  this  privilege  upon  the  Lords' 
Journals,  20ih  November  1678.  **  Upon  report  from  the  Lords* 
''  Committees  for  examining  persons  in  order  to  the  discovery  of 
'^  the  horrid  design  against  his  Majesty's  person  and  government, 
**  that  Le  Lieure  [for  apprehending  whom  a  warrant  had  been 
"  issued  by  the  Lord  Privy  Seal  and  Marquis  of  fVinton]  re- 
**  sideth  in  his  Majesty's  royal  palace  of  St.  James,  so  that  the 
'^  warrant  cannot  be  executed ;  it  is  ordered  by  the  lords  Fpiri- 
*'  tual  and  temporal  in  parliament  assembled  that  the  Lord 
''  Chamberlain  of  his  Majesty's  household  do  attend  his  Majesty 
*'  humbly  to  desire  him  from  this  house  that  his  Majesty  will  be 
*'  pleased  to  give  order  that  the  said  Le  Lieure  may  be  brought 
''  before  the  Lords'  Committees."  It  also  appears  from  the 
records  of  the  Court  of  Verge,  in  the  commission  for  holding 
which  the  twelve  Judges  are  regularly  named, and  where  some  for 
them  have  always  attended,  that  there  are  frequent  precedents  of 
indictments  against  bailiffs  for  executing  process  within  the  pa- 
lace without  leave,  and  some  instances  of  such  indictments 
against  officers  of  the  ancient  Marshalsea  ,Court,  upon  the  rums 
of  which  the  present  palace  court  was  erected,  and  which  had 
equal  jurisdiction  at  least  over  the  palace,  and  in  some  degree 
more  extensive,  for  it  was  peculiarly  appropriated  to  the  King's 

(a)  As  appears  from  m  MS.  book  of  entries  in  that  court. 
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been  more  pointed  to  shew  a  custom,  custom  is  a  fact,  and        1790. 

should  have  been  found  by  the  jury.     It  is  admitted  that  no       ^ 

action  could  be  maintained  against  the  defendant  by  the  party  a^oiji^ 
arrested :  then  it  would  be  absurd  to  hold  that  an  indictment  '!'•  Stobbs. 
can  be  supported  for  the  same  act.  If  the  officer  could  plead  a 
justification,  under  the  process  of  the  palace  court,  to  an  action 
of  false  imprisonment,  d  fortiori  may  he  justify  to  an  in- 
dictment. In  no  case  indeed  will  an  indictment  lie  for  making 
an  arrest  within  a  peculiar  jurisdiction :  the  lord  of  the  fran- 
chise may  maintain  an  action  for  it ;  but  it  is  merely  an  infringe* 
ment  of  a  civil  right.  In  this  case,  however,  the  defendant  is 
not  liable  either  to  an  action,  or  an  indictment,  inasmuch  as 
the  arrest  in  question  was  neither  an  infringement  of  a  civil  right 
of  any  subject^  or  of  any  privilege  of  the  King  or  the  public,  but 
is  expressly  warranted  by  the  charter  of  Charles  the  Second. 
This  is  not  like  the  case  of  arrests  in  a  church-yard,  or  on  a 
Sunday  J  for  they  are  prohibited  by  statute,  and  become  therefore 
an  indictable  ofifence. 

East  in  reply.    The  indictment  is  founded  upon  the  contempt 
of  the  officer  in  executing  the  process  within  the  palace  without 
leave,  and  not  the  want  of  jurisdiction  in  the  court  out  of  which 
it  issued :  and  therefore  all  the  cases  touching  common  law  writs 
apply  strongly  to  the  present ;  because  thej  shew  that  notwith- 
standing the  court  out  of  which  the  writ  issues  has  general 
juri>diCtion  over  the  palace,  which  undoubtedly  the  courts  of 
IVestminster  have,  yet  that  such  jurisdiction  does  not  prevent  the 
officer  arresting  another  there  under  a  common  law  writ  from 
being  guilty  of  a  contempt,    if   done  without  special  leave. 
Then  the  facts  stated  in  the  special  verdict  sufficiently  account 
for  the  want  of  any  esjpress  adjudication  upon  the  case  of  a  writ 
out  of  the  palace  court;  for  the  officers  of  that  court  have  for 
100  years  last  past  and  upwards^  which  carries  it  up  to  the  time 
of  granting  the  letters  patent  by  Charles  the  Second,  from  time 
to  time  applied  for  leave  to  execute  the  process  within  the 
palace ;  which  positive  acts  of  acknowledgment  have  always  been 
considered  as  muoh  stronger  towards  establishing  an  usage  than 
many  instances  of  omission,  more  especially  as  it  is  found  that 
such  instances  of  arrests  without  leave  have  been  unknown  to  the 
officers  of  the  King's  household.     Nor  could  the  instances  of 
applications  for  leave  to  arrest  within  the  palace  upon  process 
out  of  the  palace  court  have  been  (as  is  suggested)  in  the  cases  of 
the  King's  servants ;  for  the  letters  patent  expressly  except  those 

3  B  4  from 
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Clotli^  in  order  to  discrimiDate  between  those  persons  who  were         1790* 

exempted  in  the  charter,  and  those  who  were  liable  to  the  pro-         

cess  of  the  court.  These  applications  probably  were  made  to  nf^ainst 
tbe  board  of  Green  Cloth,  who  have  the  superin tendance  of  the  T.Stobbs. 
houheholdy  to  know  whether  the  person,  against  whom  process 
had  issued,  did  or  did  not  belong  to  the  household,  upon  which 
depended  the  privilege  of  being  exempt  from  arrest  there.  1  avoid 
giving  any  opinion  as  to  the  powers  which  other  courts  may 
have  at  common  law  within  the  palace ;  my  judgment  proceeds 
entirely  on  the  charter  o(  Charles  the  Second,  by  uhicli  thi»  court 
vffBs  created,  and  which  gives  express  jurisdiction  and  power  to 
execute  the  process  of  the  palace  court  within  the  palace.  This 
(determination,  therefore,  will  leave  untouched  every  common 
law  privilege,  and  every  authority  which  has  been  cited. 

AsHHiiRST,  J. — If  this  had  been  an  infringement  of  any  of 
the  King's  privileges,  1  should  have  wished  to  have  taken  time  to 
consider  whether  an  indictment  would  not  have  lain  for  it ;  but 
we  are  relieved  from  the  consideration  of  that  question,  because 
it  appears  from  the  facts  stated  in  the  special  verdict  that  the 
defendant  has  not  been  guilty  of  a  contempt  or  infringement  of 
any  of  the  King's  prerogatives.  It  would  be  very  extraordinary  if, 
when  the  charter  of  Charles  the  Second  had  erected  a  court  with 
jurisdiction  within  the  palace,  the  process  of  that  court  could  not 
be  executed  without  the  leave  of  the  Crown.  The  exception  inr 
the  charter  explains  the  practice  of  applying  for  leave  to  arrest 
within  the  palace,  which  was  for  the  purpose  of  enquiring 
whether  the  party  against  whom  the  writ  was  sued  out  was  or 
was  not  of  the  household.  Such  was  probably  the  origm  of  that  '*"' 
practice,  which  at  last  became  almost  general  without  adverting 
to  the  reason  on  which  it  was  founded. 

BuLLEB,  J. — It  is  expressly  provided  by  the  charter,  by  which 
this  coi|rt  was  erected,  that  all  process  issuing  of  it  shall  be 
executed  by  the  bearers  of  the  rod  of  the  household ;  and  it  is 
stated  in  this  verdict  that  the  writ  in  question  was  directed  to  the 
bearers  of  the  verge  of  the  householdi  and  that  the  defendant  is 
pne  of  them. 

pfiosE^  J.  of  the  same  opinion. 

Judgment  for  the  defendant. 
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does  not  appear  that  at  any  time  whatever  the  parish  of  Leigh 
ever  maintained  its  own  poor  jointly.  It  is  stated  that  for  60 
or  70  years  (and  before,  for  any  thing  that  appeared  to  the  con- 
trary) the  to^^urhip  of  Field  has  provided  for  its  own  poor  se- 
parately ;  and,  nothing  being  proved  to  the  contrary  by  the  other 
side,  it  must  be  taken  that  the  parish  at  large  never  had  the  be* 
nefit  of  the  statute  of  Elizabeth. 

Let/cester,  contra.  Although  the  circumstances  of  this  case 
are  not  precij»ely  similar  to  those  of  any  of  the  former  cases,  yet 
the  principles  on  which  those  cases  have  been  decided  will  govern 
this.  One  of  those  principles  is,  that  it  is  sound  policy  rather 
to  extend  than  diminish  the  extent  of  districts  liable  to  main- 
tain their  own  poor*  Prima  facie  the  parish  at  large  must  sup- 
pprt  its  own  poor  jointly ;  and  therefore  it  is  incumbent  oa 
thbse  who  controvert  that  point  to  shew  that  they  cannot  do  so. 
The  Sessions  should  either  state  as  a  fact  that  the  parish  cannot 
have  the  benefit  of  the  statute  o( Elizabeth;  or  they  should  state 
other  facts  from  whence  no  other  conclusion  can  be  drawn.  But 
here  it  is  not  pretended  that  the  first  is  stated  ;  nor  does  it  follow 
as  an  inevitable  conclus^ion  from  the  facts  stated  m  the  case  that 
the  parish  caimot,  as  a  parish,  maintain  its  own  poor  jointly. 
But  one  fact  is  alleged,  namely,  that  there  are  only  four  over- 
seers in  the  whole  parish,  which  shews  that  the  parish  may  have 
the  benefit  of  the  statute.  And  the  circumstance  of  the  removal 
in  1774  is  too  slight  to  induce  the  Court  to  say  that  the  parish 
ought  to  be  subdivided. 

Lord  Ken  YON,  Ch.  J. — I  cannot  help  regretting  that  this 
question  should  ever  have  been  started,  because  it  tends  to  disturb 
the  quiet  of  this  place  where  the  poor  have  been  so  long  provided 
for  in  a  particular  way.  It  is  of  some  importance  to  one's  own 
mind,  though  it  cannot  indeed  affect  the  decision  of  this  case^ 
that  the  gentlemen  of  this  county  have  considered  this  as  an  at- 
tempt which  ought  not  to  have  been  made,  as  being  aa  innova- 
tion on  the  old  settled  mode  of  maintaining  the  poor  in  this  dis- 
trict. There  is  no  doubt  but  that  this  case  is  within  the  13  4r  14 
Car.  2  c.  12.  In  some  of  the  cases  it  has  been  made  a  ques- 
tion whether  the  particular  district  were  or  were  not  a  viil  or 
township :  but  no  such  difficulty  occurs  in  this  case,  because  it 
is  stated  as  a  fact  that  Field  is  a  township.  Then  the  question 
18,  whether  at  the  time  of  passing  the  statute  of  Charles  the 
Second  this  district  was  in  a  situation  to  receive  the  benefit  of 
the  43  Eliz,  c.  2.  \  for  if  the  parish  were  properl^r  divided  at  that 

limey 
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its  own  poor  separately.  I  entirely  agree  with  my  Lord  Ch.  J. 
that  greater  care  is  taken  of  the  poor  in  small  than  in  large  dis- 
tricts. And  if  in  any  case  we  were  to  find  that  it  was  formerly 
inconvenient  to  the  parish  at  large  to  maintain  their  own  poor 
jointly,  though  it  were  convenient  for  them  to  do  so  now,  we 
would  not  assist  them  in  overturning  the  old  practice ;  for  that 
would  operate  as  a  discouragement  to  the  efforts  of  individuals 
to  reduce  the  poor  rates,  which  have  succeeded  in  many  small 
districts.  I  even  go  further;  for  though  it  should  appear  that 
a  parish  had  enjoyed  the  benfit  of  the  43  Elizabeth,  yet  if  they 
could  not  now  conveniently  maintain  their  own  poor  jointly,  we 
would  permit  them  to  divide  themselves,  provided  there  be  such 
legal  divisions  in  the  parish  as  are  capable  of  supporting  their 
own  poor  separately  under  the  provisions  of  the  statute  of  Charles 
the  Second. 

Grose,  J. — In  determining  this  question,  I  shall  not  proceed 
on  any*  speculation  of  my  own ;  for  the  act  of  parliament  itself  has 
supposed  that  the  largeness  of  a  parish  may  be  a  good  reason  for 
dividing  it.  Though  if  I  were  to  give  my  opinion  of  the 
policy  of  the  law,  I  should  not  hesitate  to  say  that  from  my  own 
experience  I  have  found  that  the  poor  are  better  provided  for 
in  small  than  in  large  districts.  The  question  here  is,  whether 
it  does  not  appear  that  the  parish  cannot  have  the  benefit  of  the 
statute  of  Elizabeth ;  and  I  am  clearly  of  opinion  that  on  these 
facts  they  cannot.  For  in  the  first  place  it  does  not  appear  that 
the  parish  have,  ever,  as  a  parish,  maintained  their  own  poor* 
And  in  the  next  place  it  is  stated  that  in  1764  a  pauper  was  ac- 
tually removed  from  the  parish  at  large  to  this  very  township, 
which  is  an  admission,  on  their  part,  that  they  had  no  right  to 
call  on  this  district  to  contribute  to  the  general  poor  rate  of  the 
parish. 

JPfr  Curiam,  Order  of  Sessions  affirmed  (a). 

(a)  Vide  R.  v,  Newell,  post,  4  vol«  266* 
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Doe  on  the  several  Demises  of  Church  and  Phillips    pHcfay, 
against  Perkins  and  twenty-three  other  Defendants.     -^"^  ^^*' 

THIS  was  an  ejectment  to  recover  some  premises  at  fVeti'  Thefmiea 
dover,  Bucks.    At  the  trial  before  Lord  Loughborough  at  tended  by 

the  Jodge's 
notes  at  any  time,  even  aAer  finaljodgrocnt.  and  a  writ  of  error  brongfat  A  witoeas  may  refresh 
bis  memory  by  uii^  book  or  paper,  if  be  can  afterwards  swear  to  the  fact  from  hb  own  recollection. 
Bet  if  he  cannot  swear  to  the  fact  from  recollection  aay  farther  than  as  finding  it  entered  in  a 
Itook  or  paper^  the  original  book  or  paper  must  be  produced. 

the 
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ment  might  be  made  at  any  time.    And  that  the  second  objec*        1790. 
tion  might  be  considered  when  the  rule  for  granting  the  new        - 
trial  came  before  the  Court  on  the  Judge's  report ;  and  if,  ac-        ugmnA 
cording  to  that  report,  the  evidence  (a)  did  not  correspond  with      PaREiiif; 
the  amendment,  the  defendants  might  then  have  the  benefit  of 
the  objection. 

The  motion  for  a  new  trial  came  on  the  neit  day;  when  it 
appeared  from  the  report  that  the  title  of  the  lessors  of  the  plain- 
tiff to  the  several  premises  for  which  the  ejectment  was  brought 
was  not  in  dispute ;  but  that  the  only  question  was  at  what  time 
of  the  year  the  annual  holdings  of  the  several  tenants  expired. 
That  jildridge,  the  witness,  whose  testimony  was  objected  to, 
went  round  with  the  receiver  of  the  rents  to  the  different  te« 
nants,  whose  declarations  respecting  the  times  when  they  se- 
verally became  tenants  were  minuted  down  in  a  book  at  the 
time ;  some  of  the  entries  therein  being  made  by  Aldridge,  and 
some  by  the  receiver.  When  Aldridge  was  examined  the  origi- 
nal book  was  not  in  court ;  but  he  spoke  concerning  the  dates  of 
the  several  tenancies  from  extracts  made  by  himself  out  of  that 
book,  confessing  upon  cross-examination  that  be  had  no  memory 
of  his  own  of  those  specific  facts ;  but  that  the  evidence  he  was 
giving  as  to  those  facts  was  founded  altogether  upon  the  extracts 
which  he  had  made  from  the  above  mentioned  book.  This 
evidence  was  objected  to  at  the  time  on  the  part  of  the  defend- 
ants, upon  the  ground  that,  as  the  witness  did  not  pretend  to  speak 
to  those  facts  from  his  own  recollection,  he  ought  not  to  be  per- 
mitted to  give  evidence  froln  any  extracts,  but  that  the  original 
book  from  whence  they  were  taken  ought  to  be  produced.  The 
learned  Judge  however  being  of  a  different  opinion^  the  evidence 
was  admitted,  and  the  plaintiff  had  a  verdict. 

Erskine,  Partridge,  Bower,  Adair,  and  fVilson  shewed  catise 
against  the  rule.  Although  neither  the  original  book  itself,  any 
more  than  the  extracts^  could  be  produced  as  evidence  in  them- 
selves, yet  the  witness,  who  heard  the  declarations  of  the  tenants, 
and  either  wrote  the  entries  with  his  own  hand,  or  saw  them 
written  by  the  receiver,  might  be  permitted  to  refresh  his  own 
memory  by  referring  to  either.  The  objection  only  holds  where 
the  instrument  or  paper  referred  to  is  brought  forward  ai 
evidence  in  itself  of  a  fact.  And  therefore  if  it  had  been  at- 
tempted to  give  in  these  extracts  to  the  officer  of  the  court  to 

(a)  According  to  the  efidence  afterwards  reported  by  the  learned  Jqdge,  the 
latter  objection  did  not  appear  to  be  warraated  in  fact, 

be 
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that  as  they  apprehended  they  had  no  right  to  take  the  minutes         1790. 

from  her,  she  had  frequent  recourse  to  them  during  her  exa-         

mination :  and  this  certificate  was  signed  by  all  the  commis-        agtdiut 
sioners.     Mr.  Noel  insisted  that  this  practice  was  too  danger-      Perkibts. 
ous  to  have  the  countenance  of  the  Court ;  and  that  there  was 
a  sufficient  foundation  for  this  application  to  suppress  the  de- 
positions.    The  motion  was  opposed  by  the  Attorney  and  Soli- 
citor-General, who  insisted  that  nothing  was  more  frequent  than 
to  allow  witnesses  in  a  court  of  law  the  use  of  minutes  to  re- 
fresh their  memory.     That  the  only  circumstance  which  seemed 
to  distinguish  this  case  from  that,  and  to  give  a  colour  to  the 
present  application,  was  the  witness's  employing  the  plaintiff's 
attorney  to  digest  her  memoranda ;  but  there  could  not  be  much 
weight  in  that  circumstance,   when  it  was  considered  that  it 
was  not  pretended  that  there  had  been  any  tampering  with  the 
witness,  and  (hat  she  had  carefully  altered  these  papers  where* 
ever  the  attorney  had  mistaken  her  meaning  ;  that  she  swore  po- 
sitively to  (he  truth  of  every  part  of  them :  and  though  it  might 
be  improper  to  write  the  whole  of  a  deposition  before  examina- 
tion, yet  where  a  person  was  to  be  examined  to  a  great  number  of 
dates,  ^*c.  it  was  very  necessary  to  have  some  helps  of  this  kind* 
Lord  Chancellor,     Whether  there  has  been  any  tampering  or 
no  I  know  not ;  but  1  know  there  has  been  a  great  mistake  both 
by  the  parties  and  the  commissioners,  who  however  did  right, 
after  their  mistake,    to  lay  it  before   the  Court.     Should  the 
Court  connive  at  such  proceedings  as  these,  depositions  would 
really  be  no  better  than  affidavits ;  for  should  a  v;itness  be  per- 
mitted to  use  a  paper,  especially  one  drawn  up  by  the  attorney 
of  one  of  the  parties,  though  from  memoranda  furnished  by 
the  witness,  I  might  as  well  let  the  attorney  draw  an  affida- 
vit for  her,  and  use  that  instead  of  a  deposition.     She  insists 
indeed  thai  she  altered  and  amended  it,  but  every  body  knows 
that  slight  alterations  in  a  phrase  make  it  convey  very  different 
ideas.     To  be  sure  in  some  cases  a  man  may  use  papers  at  law^ 
but  I  have  known  some  Judges  [and  I  think  I  adhered  chiefly  to 
that  rule  myself]  let  them  use  only  papers  drawn  up  as  the  facts 
happened,  and  all  other  papers  I  have  bid  them  put  in  their 
pockets :  and  if  any  had  been  offered  which  were  drawn  by  the 
attorney,    I  should  have  reprimanded  him  severely.      As   to 
dates  and  names,  which  are  merely  technical,  it  is  quite  another 
thing.    The  commissioners  should  have  rejected  these  deposi- 
VoL.  III.  3  C  tions : 
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a  warrant  haviosr  been  obtained  against  him  at  the  instance  of  his        1790. 
master,  into  his  service  under  the  original  contract,  and  continu-     xIiTkiko 
ed  with  his  said  master  until  Sunday  evening,  three  days  before        ogaiMt 
the  expiration  of  the  year;    when  his  master  came  home  in    '^^^^*"Jf^^ 
liquor,  abused  the  pauper,  threw  him  down,   and  afterwards    Granthan. 
turned  him  out  of  doors.     The  pauper  slept  at  his  father's  that 
night  in  AUington,  and  the  next  morning  his  master  would 
have  had  him  return  to  his  service,  and  stay  the  remainder  of 
the  year,  but  the  pauper  refused  going  into  his  master's  ser- 
vice again,  and  threatened  that  unless  he  paid  him  the  whole  of 
his  wages,  he  would  complain  of  the  ill  usage  he  had  received 
to  a  magistrate.    The  master  then  agreed  to  pay  him  his  full 
year's  wages,  deducting  for  the  thirteen  weeks  he  was  with  his 
father  in  his  illness,  which  the  pauper  took,  and  then  left  his 
master's  service  contrary  lo  the  express  requeU  of  his  master. 

Erskine  and  Dayrell  in  support  of  the  orders.  The  pauper 
gained  no  settlement  in  Atlington  under  the  hiring  and  service, 
as  stated  in  the  case,  because  the  contract  w  as  dissolved  three 
days  before  the  expiration  of  the  year  by  the  mutual  consent  of 
the  master  and  servant.  The  conversation,  which  passed  the 
morning  after  the  servant  was  turned  out  of  doors,  is  decisive 
that  both  parties  then  considered  the  contract  at  an  end;  other- 
wise the  master  would  not  have  desired  the  servant  to  return  into 
his  service,  and  the  latter  would  not  have  refused  going.  A 
similar  circumstance  was  much  relied  on  by  the  Court  in  R.  v. 
Gresham  (a) ;  where,  as  it  was  stated  that  the  servant  returned 
at  the  request  of  the  master,  it  was  inferred  that  he  was  not 
bound  so  to  do.  And  if  the  contract  were  dissolved,  the  pay- 
ment of  the  wages,  without  deducting  for  the  three  days'  service, 
will  not  vary  the  case. 

Baigut/,  contra.  It  is  not  necessary  that  the  pauper  should 
continue  in  the  actual  service  of  the  master  during  the  whole 
year  :  a  constructive  service  is  sufficient  for  the  purpose  of  giv- 
ing a  settlement.  The  contract  could  not  be  dissolved  without 
the  consent  of  both  parties :  on  the  evening  when  the  servant 
was  turned  out  of  doors,  there  is  no  pretence  to  say  that  the  con** 
tract  was  dissolved,  for  that  was  against  his  consent;  and  if  there 
were  no  dissolution  of  the  contract  at  that  time,  nothing  appears 
on  the  case,  from  which  any  subsequent  agreement  to  put  an 
end  to  the  contract  can  be  inferred.  But,  on  the  contrary,  the 
servant,  after  the  nfaster  had  paid  him  his  whole  wages,  which 

(fl)  Antiy  1  Vol.  101. 
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end  to  the  service.     The  master  wished  to  turn  away  the  ser*        1790. 

vant  though   unwarrantably ;    and   though  the  latter  was  not        

bound  by  such  ill  treatmenli  he  afterwards  consented  to  dissolve        affainst 
the  contract.  Tlielnliabi- 

AsH HURST,  J. — If  there  be  any  interruption  in  the  service,  Grantham. 
however  small,  it  will  prevent  the  servant  gaining  a  settlement. 
And  thougli  an  absence  does  not  necessarily  defeat  a  settlement, 
yet  to  prevent  that  it  must  be  either  with  the  master's  consent, 
or  be  such  as  the  law  will  warrant.  But  thb  was  neither ;  for 
both  the  master  and  servant  agreed  to  put  an  end  to  the  service: 
and  though  the  former  at  length  consented  to  give  the  latter  the 
whole  wages,  that  was  not  intended  to  operate  as  a  dispensation 
with  the  remainder  of  the  service,  but  as  a  redeitiption  of  his 
credit. 

Both  orders  confirmed  (a)1 

(a)  Vide  R.  v.  Tlie  Inhabitants  of  Clayhydoti,  poti.^  vol.  100. 


Fenn  and  Another  against  Harrjson  and  Others,      ji^^i4'th; 

ON  a  motion  for  a  new  trial,  the  facts  appeared  to  be  these :  Where  the 

This  was  an  action  for  money  lent,  money  paid  by  the  ^^^^^\^o^^  b»ll 

,..^           1                rijrj                 J                Ljj  of  exchange  de- 

plaintifls  to  the  use  of  the  defendants,  and  money  had  and  re*  sired  a,  to  ^et 

ceived  by  the  defendants  to  the  use  of  the  plaintiffs.     A  bill  of  b^.t^'o^iUvd ' 
exchange  was  drawn  by  lAvesay  and  Co.  on  Gibson  and  John"  refused  toin- 
50/1  in  favour  of  one  Norman,  which  came  by  indorsement  to  the  jelTvered^t't'* 
defendants;  who,  being  desirous  of  getting  it  discounted,  em-   i?. forthesame 
ployed  Francis  Huei  for  that  purpose,  telling  him  to  carry  it  to  ftJim^^him  to 
market  and  get  cash  for  it,  but  that  they  would  not  indorse  it.  ^hom  it  be- 
JP.  Uuet  applied  to  his  brother  James  Huet  to  get  the  bill  dis-  fiurfin^*  that  be 
counted,  informing  him  that  it  was  the  defendant's  bill,  and  couldnotdis- 
that  though  they  did  not  choose  to  indorse  it,  yet  he  added  (as  a  out  indorsing 
reason  of  his  own)  that,  as  their  number  was  on  the  bill,  it  was  "^  was  prevail- 
equivalent  to  an  indorsement ;  and  that  he  {F.  Huet)  would  in-  so  by  A.'s  teU 
demnify  him  if  he   indorsed  the  bill.     On  an  application  by  ""ionTd^ilT.' 
James  Huet  to  the  plaintiffs,   and  on  his  indorsing  the  bill,  demnify  him: 
without  which  indorsement  he  could  not  have  got  the  bill  dis-  ^^ookJt*'*'^' 
counted,   the  plaintiffs  discounted  it;    chiefly  relying  on   the  npon Uie credit 
credit  of  Gibson  and  Johnson^  for  at  that  time  they  did  not  know  *„  the"^!^* 
that  the  defendants  had  had  any  concern  with  the  bill.    After-  withontany 

knowledge  of 
the  real  owner;  althongbsnch  original  holder  afterwards  promised  to  pay  the  bill,  yet  such  pro- 
mise cannot  support  an  action  brought  against  him  by  the  indorsee,  it  beuig  nudum  vactum ;  for 
as  J,  was  a  special  agent  under  a  limited  authority,  he  could  not  bind  his  principal  by  any  act 
^eyoT^d  the  scope  of  sach  limited  authority.  [15  East,  45.  3  Esp.  61.  5  lb.  7? .76.  5  Ea^t,  435* 
>  Mar.  163.] 

3  C  3  wards 
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bim,  provided  the  money  could  not  be  raised  on  any  other  terms;-       1790. 
and  that  turned  out  to  be  the  case.    JVnd  whatever  doubt  there         v^ 
might  have  been  originally  whether  either  of  these  agents  had       tigaina 
exceeded  his  authority^  yet  the  defendants  by  their  subsequent 
promise  have  recognized  and  adopted  the  acts  of  their  agent,  and 
made  themselves  immediately  answerable  to  the  plaintiffs. 

Mingay  and  Law^  in  support  of  the  rule,  insisted  that  the  de« 
fendants  nere  under  no  moral  or  legal  obligation  when  they 
made  the  promise  in  question,  and  consequently  that  it  was  not 
biodmg.  llie  argument  of  the  plaintiffs  proceeds  on  a  false 
foundation  ;  for  it  supposes  that  Francis  Huet  was  not  circum* 
scribed  in  his  authority  ;  whereas  the  very  reverse  of  that  appears 
from  the  facts  reported.  The  substance  of  the  authority  given 
by  the  defendants  to  F.  Ilutt  was  that  he  should  $eU  the  bill ; 
for  that  they  would  not  make  themselves  liable  either  ou  the 
bill  by  their  indorsement,  or  by  any  other  circuitous  mode,  l^he 
very  circumstance  of  their  refusing  to  indorse  the  bill  negatives 
any  idea  that  they  meant  to  make  themselves  responsible  through 
the  indorsement  of  any  other  person  for  them.  As  therefore 
the  agent  exceeded  his  authority,  the  principals  (the  defendants) 
are  not  bound,  any  more  than  the  owner  of  a  horse  would  be  by 
the  warranty  of  his  servant,  whom  he  authorized  to  sell  it  with 
an  express  direction  not  to  warrant  (a).  Neither  were  the  de- 
fendants under  any  moral  obligation  to  pay ;  for  the  plaintiffs 
took  the  bill  on  the  credit  of  Gibson  and  Johnson,  and  oi  J*. 
Huet;  and  at  that  time  they  did  not  even  know  that  the  bill  had 
passed  through  the  hands  of  the  defendants.  Iherefore  the 
plaintiffs  have  no  more  equity  than  the  defendants. 

Lord  Ken  YON,  Ch.  J. — This  is  a  question  of  great  nicety;  and 
during  the  trial  of  the  catise  1  entertained  considerable  doubts 
upon  the  subject,  and  even  at  this  moment  the  utmost  that  I  can 
say  is  that  the  leaning  of  my  mind  is  in  favour  of  the  verdict, 
it  is  extremely  clear  that,  if  the  holder  of  a  bill  of  exchange 
send  it  to  market  without  indorsing  his  name  upon  it,  neither  mo- 
rality or  the  laws  of  this  country  will  compel  him  to  refund  the 
money,  for  which  he  has  sold  it,  if  he  did  not  know  at  the  time 
that  It  was  not  a  ^ood  bill.  If  he  knew  the  bill  to  be  bad,  it 
would  be  like  sending  out  a  counter  into  circiUation  to  impose 
upon  the  world,  instead  of  the  current  coin.  In  thia  caae  there- 
fore if  the  defendants  had  known  the  bill  to  be  bad,  lIltoB  is  no 
doubt  but  that  they  would  have  been  obliged  to  refund  the 
money.      I  agree  with  the  defendanta*  counsel  thai  Francis 

(a)  Vide  Godb.  361.  2  AoL  Rep.  370.  and  t  £«/.  Abr,  95.  V.  pi.  K 
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servant  (a):  but  if  the  owner  of  a  horse  were  to  send  a  stranger        1790. 

to  a  fair  with  express  directions  not  to  warrant  the  horse,  and        

the  latter  acted  contrary  to  the  orders^  the  purchaser  could  only  aginnsi 
have  recourse  to  the  persou  who  actually  sold  the  horse,  and  the  Harrisov. 
owner  would  not  be  liable  on  the  warranty,  because  the  servant 
was  not  acting  within  the  scope  of  his  employment.  And  that 
is  like  this  case :  Here  J^.  Huet,  who  was  employed  by  the 
defendants  to  get  the  bill  discounted,  was  expressly  directed  by 
them  not  to  indorse  it,  which  was  equivalent  to  saying  that  they 
would  not  pay  it.  I  agree  that  J^.  Huet  would  be  liable  to 
James  Huet,  either  as  for  money  paid  to  his  use,  or  on  the  ex* 
press  promise  to  guarantee :  but  there  it  stops ;  for,  as  to  the 
defendants,  he  paid  the  money  in  his  own  wrong,  because  the 
authority  which  they  gave  was  exceeded.  Therefore,  on  the 
whole,  I  think  that  the  defendants  are  neither  liable  on  account 
of  the  indorsement  made  by  James  Huet,  nor  on  their  subsequent 
promise  to  pay,  because  not  being  under  any  obligation^  it  was 
nudum  pactum. 

BuLLER,  J. — I  confess  that  this  does  not  appear  to  me  to  be  a 
case  of  much  difficulty ;  for,  when  the  facts  are  understood,  the 
consequences  follow  of  course.  The  result  of  my  opinion  is 
that,  as  between  these  parties,  the  plaintiffs  have  no  conscience 
or  equity,  and  that  the  defendants  are  not  under  any  legal  or 
moral  obligation  whatever  to  pay  the  amount  of  this  bill.  I 
consider  this  action  as  a  new  attempt ;  and  it  is  difficult  to  say  to 
what  extent  it  may  be  carried,  if  it  be  encouraged.  In  the  case 
of  a  bill  of  exchange,  we  know  precisely  what  remedy  the 
holder  has,  if  the  bill  be  not  paid ;  his  security  appears  wholly 
on  the  face  of  the  bill  itself;  the  acceptor,  the  drawer,  and  the 
indorsers,  are  all  liable  in  their  turns,  but  they  are  only  liable 
because  they  have  written  their  names  on  the  bill.  But  this  it 
an  attempt  to  make  some  other  persons  liable,  whose  names  do  not 
appear  on  the  bill,  and  that  under  circumstances  very  alarming 
to  mercantile  houses  through  whose  hands  bills  of  exchange  pass. 
For  even  indorsers,  whose  names  are  on  the  bill,  can  only  be 
called  on  after  notice  of  non-payment,  and  without  delay.  But  if 
these  defendants  be  answerable,  by  what  rule  are  we  to  be  guid^ 
ed ;  what  notice  is  to  be  given  to  them ;  are  they  to  be  liable  at  any 
distance  of  time  ?  I  think  this  a  dangerous  attempt,  and  ought 
f  o  be  discouraged  ;  for  in  all  cases  arising  on  bills  of  exchange^ 
there  9hould  be  some  limitation  of  time,  beyond  which  none  of 

(a)  vuc  jiO  M9d,  109. 
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substance  of  the  conversation  between  the  defendants  and  P. 
Huet  was  this ;  they  said  **  take  the  bill|  get  it  discounted^  and 
**  sell  it,  but  we  will  not  be  answerable  to  the  bolder  of  the  bill 
^'  in  any  way  whatever."  If  that  be  so,  undoubtedly  they  were 
not  liable  to  the  holder ;  and  then  the  subsequent  promise  is 
without  consideration,  unless  something  passed  at  the  time  when 
it  was  made  to  raise  a  consideration.  But  nothing  is  suted  to 
shew  that  the  defendants  received  any  benefit,  or  that  the  plain- 
tiffs renounced  any  advantage.  A  strong  circumstance  m  this 
case  is,  that  at  the  time  of  the  original  transaction  the  credit  of 
Gibson  v.  Johnson  was  much  relied  on.  Then  there  is  no  pre- 
tence to  impute  fraud  to  any  of  the  parties ;  and,  if  not,  the 
morality  fallows  the  law.  I  consider  this  as  a  new  and  danger- 
ous attempt  to  make  the  defendants  liable,  and  that  even  beyond 
the  extent  to  which  indorsers  are  ;  and  if  we  were  to  make  them 
liable,  it  would  be  difficult  to  say  what  law  attaches  on  them.* 
As  to  the  distinction  between  a  general sluA  a  particular  agency; 
I  think  it  was  pointedly  put  by  my  Brother  Ashhurst,  with  whom 
I  entirely  agree. 

Rule  absolute  (a). 

(a)  Vide  pM«.  4  VOL  17r.  8.  C. 


1790. 

FCNN 

HarRiso!!. 


Doe  on  the  Demise  of  Mvsseu^  against  Morgan. 

d^EORGE  Mussell,  seised  in  fee  of  the  premises  in  question, 
on  13th  December  1727  by  will  devised  them  to  his  wife 
Elizabeth  for  life,  remainder  to  his  son  Ebemzer  Mussell  for  the 
term  of  99  years  if  he  should  so  long  live,  and  from  and  after 
the  several  deceases  of  his  ^ife  and  son,  to  the  heirs  of  the  body 
of  Ebenezer :  but  his  will  was  that  it  should  not  descend  en- 
tirely unto  his  [£6fiie2;er's]  eldest  son,  but  that  be  [£6eiiezer] 
might  by  deed  or  will  devise,  limit,  and  appoint,  the  same  to  and 
for  the  benefit  of  all  his  children  that  should  be  living  at  his 
decease ;  and  if  he  should  make  no  such  limitation  or  appoint* 
ment,  then  that  the  same  should  be  equally  divided  among  all  and 
every  the  son  and  sons  as  tenants  in  common,  and  tbe  several 
heirs  of  the  body  and  bodies  of  sudi  son  and  sons,  with  benefit  of 
survivorship  among  tbe  sons,  and  if  there  should  be  but  one  son,  lo 
that  son  only;  in  default  of  such  issue,  lo  tbe  daughters  with  liko 
limitations ;  with  divers  remainders  over.  George  Musmll'ditd 
6th  June  1733.    The  wi^ow  entered  and  died  October  1741. 

Ebenezer 


Tuisday. 
June  lOtL 

Jl,  devised  to 
il.  ibrlife,rc- 
maidder  to  C. 
for  99  yean,  if 
heihonld  so 
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heirs  of  the 
body  ofC;  the 
remainder  to 
the  heirs  of  the 
body  of  C.  was 
heldacontio- 
gent  remainder 
andnotanexe* 
cntory  devise, 
and  was  defeat* 
ed  by  C.'s  sur- 
viving B, there 
being  no  pre- 
ceding estate 
of  freehold  te 
support  it. 
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rule  in  Purefoy  v.  Rogers,  on  the  ground  that  this  is  an  ex*        1790. 
ception  to  it.  """" 

Greggt  contra^  relied  on  the  rule  in  Purefoy  v.  RogerSf  which        ayirfjwf 
was  inflexible^  and  had  been  repeatedly  recognized  in  a  variety     MoaeAii. 
of  subsequent  cases:  Carth.  309.;  2  Vez,  610.;  and  3  WiU.  946. 
And  Le  cited  Popham  v.  Batifield,  Salk.  236. 

Lord  Kenyon,  Ch.  J. — No  arguments  tend  so  much  to  se- 
duce our  judgments  as  those  which  are  addressed  to  our  passions; 
and  therefore  they  ought  to  be  discouraged  in  the  courts  of  law. 
I  verily  believe  that  it  would  have  been  better  for  the  public  if 
the  same  rules  of  construction  which  hold  in  the  cases  of  deedi 
had  always  been  applied  to  wills.  For  we  find  that  very  few 
questions  arise  on  the  limitations  of  estates  in  deeds  compared 
to  those  nhich  arise  on  wills.  Certain  technical  expressions 
were  formerly  adapted  for  the  creation  of  particular  estates ;  and, 
those  being  well  undeistood,  it  seldom  happens  that  others  less 
defi  nite  are  substituted  in  their  room.  Soon  after  the  statute  of 
Uses  an  attempt  was  made  to  introduce  a  different  construction 
on  deeds  to  uses  from  that  which  was  put  on  common  law  con- 
veyances ;  but  that  attempt  failed  of  success,  and  the  same  rule 
of  construction  applies  to  both.  However  it  is  now  too  late 
to  apply  it  to  wills  :  but,  notwithstanding  greater  indulgence 
is  shewn  to  wills  than  to  deeds,  we  must  take  care  not  do  depart 
from  those  rules  which  have  been  long  established  in  the  con- 
struction of  wills.  It  was  some  time  before  executory  devises 
were  admitted  by  the  courts  of  law;  but  being  found  of  general 
udlitVy  they  were  established  in  the  time  of  Charles  the  First; 
and  therefore  it  would  be  dangerous  now  to  overturn  them. 
But  if  ever  there  existed  a  rule  respecting  executory  devises, 
which  has  uniformly  prevailed  without  any  exception  to  the 
contrary,  it  is  that  which  was  laid  down  by  Lord  Hale  in  the 
case  of  Purefoy  v.  Rogers^  that  **  where  a  contingency  is  limited 
''  to  depend  on  an  estate  of  freehold,  which  is  capable  of  support- 
''  iiig  a  remainder,  it  shall  never  be  constnied  to  be  an  executory 
**  devise,  but  a  contingent  remainder  only,  and  not  otherwise." 
Now  that  rule  applies  to,  and  must  govern,  the  present  case. 
In  Hopkins  v.  Hopkins  (n),  where  there  was  a  devise  to  trustees  in 
trust  for  S.  Hopkins  the  son  of  John  Hopkins  for  life,  remainder 
to  his  first  and  other  sons  in  tail  mail,  remainder  to  the  other 
sons  of  John  Hopkins  successively,  with  like  remainders  to  their 
first  and  other  sons^  ^c.,-  remainder  to  the  first  and  every  other 

(•)  C€9.  Temp.  Taibt  44. 

son 


IN  THE  Thirtieth  Year  op  GEORGE  III.  767 

fmrtenancesy  contiguous  and  next  adjoining  thereto,  during  all        1790. 
the  time  aforesaid  of  right  ought  to  have  maintained  and  re*  " 

paired  and  still  ought  to  maintain  and  repair  at  his  own  proper        mgahat 
costs  and  charges,  when  and  so  often  as  the  same  hadi  been       Smith. 
necessary,  the  said  way  leading,  t^c.  yet  that  he  had  wrongfully 
and  injuriously  permitted  it  to  be  ruinous  and  out  of  repair^  Sfc. 
per  quod,  6fc. 

To  this  declaration  there  was  a  general  demurrer,  and  jomder 
in  demurrer. 

Chambre,  in  support  of  the  demurrer,  objeeted  to  the  deqiara* 
tion,  because  it  did  not  shew  by  what  right  or  obligation  the 
defendant  was  bound  to  repair  the  road ;  he  is  not  bound  of 
common  right,  merely  as  occupier.     Declaring  generally  on 
possess^ion  is  not  sufficient  against  the  owner  of  the  soil,  though  it 
is  against  a  wrong-doer.    Strode  v.  Byrtf  4  Mod.  420.   Kenrick 
V.  Taylor,  1  JVib.  326.  Waring  v.  Griffith,  1  Burr.  443.     In 
Keilw.  .52.  pi.  4.  a  distinction  was  taken  between  the  mode  of 
charging  the  owner  of  the  inherita$ice,  and  the  occupier  only, 
with  the  repair  of  a  road ;  against  the  latter  it  is  necessary  to 
allege  a  prescription,  though  not  against  the  former.    So  in  R. 
V.  Sir  T.  Fanshaw,  I  Ventr.  33 1,  an  indictment  for  not  repair- 
ing a  bridge  against  the  defendant  ratione  tenura  was  held  good. 
But  in  Slj/.  400.  such  an  indictment  by  reason  of  his  tenements 
was   quashed.     This  latter  authority   therefore  is  directly  in 
point. 

Wood,  contra.  .  Formerly  a  distinction  was  taken  between  a 
charge  against  a  wrong-doer,  and  against  the  owner  of  the  land : 
but  it  is  now  sufficient  to  declare  generally  on  the  possession  of  the 
defendant,  and  to  charge  him  in  respect  of  that  possession.  The 
precedents  for  above  this  last  century  have  been  in  that  form,  * 

and  no  objection  has  hitherto  been  made  to  them*  And  in 
Blockley  v.  Slater,  1  Lutw.  1 19-  it  was  held  sufficient.  Sands 
V.  Trefuses,  Cro.  Car.  575.  So  in  an  action  for  not  grinding 
at  the  plaintiff's  mill,  it  is  sufficient  to  say  that  the  mhabitanta 
ought  of  right  to  grind  their  com  there.  Chapman  v.  Flexman, 
2  Fentr.  291*  It  seems  admitted  that  if  the  defendant  had  been 
charged  by  reason  of  his  tenure  it  would  have^  been  sufficient : 
now  this  amounts  to  the  same  thing ;  for  the  onus  primA  facte 
goes  with  the  possession. 

The  Court  were  clearly  of  opinion  that  the  declaration  suffi- 
ciently charged  the  defendant  by  reason  of  his  possession.  And 

BULLER, 
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Mras  foundy  disclosing  the  facts  which  gave  rise  to  the  question ; 
and  stating  the  statute  4  Ann.  c.  20.  (a),  tespecting  the  daties 
payable  on  passing  the  Edystone  Light- House,  and  several  char- 
ters grahted  to  the  Triniti^ House  with  respect  to  the  light- 
houses on  the  island  of  Portland  {b),  on  the  Caskett  (c)  Rocks 
near  Aldemey,  and  on  the  Needles  (jd)  Point  in  the  Isle  of  Wight. 
Holroyd  for  the  plaintiffs.  It  appears  from  the  preamble 
of  the  statute  of  Ann,  that  that  act  was  passed  for  the  en- 
couragement of  trade  and  navigation,  and  for  the  support  of 
light-houses  which  are  so  conducive  to  those  ends ;  and  there- 
fore^ in  order  to  answer  the  purpose  of  creating  a  sufficient  fund 
for  the  maintenance  of  these  lights,  it  ought  to  be  liberally  con- 
strued. So  also  ought  the  King's  charters  to  be,  which  were 
granted  for  the  same  purpose.     By  the  art  of  8  Eliz.  c.  IS., 

(a)  This  act  U  not  printed  in  the  common  edition  of  the  statutes.  It  is  intitled 
'*  An  act  for  the  better  enabling  the  master,  wardens,  and  assistants  of  the  Tri- 
**  nity  House^  to  rebnild  the  light-hoose  on  the  Edystone  Rock***  After  aJlading 
to  the  statute  of  8  EL  c.  13.  it  recites  the  danger  to  #hich  ships  are  liable  in  pas. 
sing  the  Edystone  Rock^  and  that  in  consequence  of  an  agreement  entered  into 
between  the  TMnity'House  z.nd  the  roasters  and  owners  of  shipping,  the  former, 
in  consideration  of  receiving  id,  per  ton  ouiuko-ds,  and  the  like  inwardSy/or  aU  ships 
and  vessels  which  should  pass  by  such  Ught'hanse,  (coasters  excepted,  which  should 
pay  ifd,  only  for  each  voyage,)  had  in  1696  erected  a  light-house  on  the  rock,  to 
the  satisfaction  of  the  officers  of  ships  of  war,  and  of  all  others  concerned  in  trade 
and  navigation,  and  that  it  was  preserved  till  1703,  when  it  was  blown  down ;  the 
preamble  then  states  the  necessity  of  rebuilding  it,  and  in  order  to  encourage  the 
THnity- House  so  to  do^  the  statute  enacts  that  after  the  building,  ifc.  and  placing 
a  light,  ifc,  there  shaU  be  paid  to  the  said  master,  ifc.  by  the  masters  and  owners 
of  all  English  ships^  hoys,  and  barks,  which  ehall  pass  by  the  said  Ught^house,  so  in- 
tended to  be  erected  (except  coasters)  the  duty  qfld.  per  ion  outward  boundy  and 
also  Id.  per  ton  iniowrd  bound,  that  is  to  say,  of  the  mercliant  one  moiety,  and  of 
the  owner  of  the  ship  the  other  moiety ;  and  for  all  strangers' or  aliens' ships  2d.  for 
every  ton ;  and  for  coasters  2s.  for  each  time  they  shall  pass;  the  said  several  du- 
ties to  be  collected  and  received  by  such  person  as  the  roaster,  ifc.  shall  appoint 
in  that  behalf,  in  such  port  or  place  whence  such  ship,  ^c.  shall  set  forth,  or  where 
such  ship,  Sic.  shall  arrive  before  they  load  or  unload  the  goods  therein, 

(6)  Under  the  charter  of  2  Geo.  1.  reUtiog  to  the  light-honse  on  the  island  of 
Portland,  the  master,  wardens,  ifc»  are  entitled  "  to  receive  of  the  maaten  and 
owners  of  all  ships  and  vessels  the  several  duties  of  one  half-peimy  pertonia,and 
*.*  one  half-penny  per  ton  out,  for  all  British  ships  bound  to  or  from  foreign  parts; 
**  double  the  same  for  strangers;  and  I2d.  a  vefssel  for  coasters,  as  otten  as  they 
*'  should  pass  by  thesaid  light-house ;  the  duties  upon  outward-bound  ships  to  be 
**  paid  before  their  clearing  outwards  at  any  of  the  King's  custom-houses." 

(c)  The  words  in  the  charter  of  9  Geo,  1.  respecting  this  duty,  are  precisely 
similar  to  those  in  the  S  Geo.  1.  sup. 

(d)  The  charter  22  Geo.  S,  under  which  this  light  house  was  erected,  enables  the 
TrinityHouse  *'  to  receive  of  the  masters  and  owners,  ^c.  these  duties  ;/«r  ati 
**  British  ships  or  vessels^  widch  should  pass  by  the  same  lights,  inward  or  outward 
'<  bound,  one  half  penny  per  ton,nndfor  allsuchstrangen^oraliens'  ships  orvesseU 
*^  as  should  happen  to  pass  by  the  s0ne  light,  or  which  might  be  benefited  thereby^  the 
*^  sum  of  Id.  per  ton ;  and  for  every  coaster  passing  by  the  same  lights  isd. ;  the 
*'  tolls  or  duties  npoo  ootward-booad  ships  to  be  paid  before  their  clearing  ont- 
^ards." 

Vol.  Ill;  S  D  nhich 
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1790. 
The  King  as^ainst  The  Inhabitants  of  Cathering- 

°  Saturday, 

TON.  June  19tb. 

TWO  Justices  by  an  order  removed  William  Booker,  Sarah  Tj>e  mortage* 
•  Or  scvcr&l 

his  Avife,   and  their  three  children,   from  the  parish  of  houses,  after 

Compton  in  the  county  of  Sussex  to  the  parish  of  Catherington  *^*?^*'?^^  P^Jl 
in  the  county  of  Hants.    Upon  appeal  the  Sessions  confirmed  ment,  permit- 
the  order,  subject  to  the  opinion  of  the  Court  on  a  case ;  stating     ^^^^"|^. 
That  the  pauper  gained  a  settlement  in  Catherington  prior  to  bit  one  of  them 
Michaelmas  1789,  by  residing  upon  a  freehold  esUte,  belonging  '^'i^^'Se^ 
to  his  wife.     (The  pauper  was  also  entitled  to  the  equily  of  re-  latter  gained 
demption  of  a  freehold  estate  in  Compton^  consisting  of  several  Jy  rach^i^Lt- 
d welling- houses,    of  the  annual  value  of   Id/.  5s,  which  had  dence;forhe 
been  mortgaged  by  his  father  to  Elizabeth' Morey^  which  mort-  g^ion  a$  mort- 
gage  was  afterwards  assigned  to  one  Ayles,  In  Michaelmas  Term  SH^^* 
1788  Ayles  delivered  declarations  in  ejectment  to  the  pauper  as    ^I^^'^^' 
landlord,  and  to  the  several  tenants  in  possession  of  the  estate  in       lb.  sss. 
Compton ;  and  thereupon  the  tenants  attorned  to  Ayles.    About    ^  ^"^»  -*^' 
Michaelmas  1789  the  pauper  asked  permission  of  Mr.  Newland, 
the  agent  and  solicitor  for  Aj/les^  to  inhabit  one  of  the  houses, 
part  of  the  mortgaged  estate,  and  which  was  then  untenanted, 
for  the  purpose  of  over -looking  some  repairs,  which  he  (;roposed 
to  do  upon  the  estate  with  an  intention  to  sell  the  same,  and  pay 
the  mortgage  money.     In  consequence  of  such  permission  he 
went  into  one  of  the  houses,  and  inhabited  the  same  for  upwards 
of  three  months,  when  he  was  removed  by  the  present  order.  The 
pauper  did  not  during  such  residence  do  any  thing  towards  the 
repairs  of  any  of  the  houses,  or  towards  a  sal^  of  the  estate.  No 
agreement  was  made  between  the  pauper  and  Mr.  Newland  with 
respect  to  any  rent  to  be  paid  by  the  pauper  for  such  house. 

Chambre,  in  support  of  the  orders.  This  is  not  like  any  of  the 
cases,  in  which  it  has  been  holden  that  a  cestui  que  trust,  or  a 
mortgagor  in  possession,  has  gained  a  settlement;  for  here  the 
pauper  was  not  in  possession  as  mortgagor,  but  only  by  the  li- 
cense of  the  mortgagee  for  a  particular  purpose.  In  R.  v.  St. 
MichaeVs  Bath  (a),  an  insolvent,  who  had  conveyed  his  whole 
estate  to  trustees  for  the  payment  of  his  debts,  which  appeared 
to  exceed  the  value  of  his  estate,  did  not  acquire  a  settlement  by 
residing  upon  that  estate. 

Bower ^  contra.  Before  the  mortgagee  gained  possession  of  the 
estate^  the  mortgagor  was  strictly  tenant  at  will  \  so  he  became 

(a)  Dougl.  608.  and  Cold.  110. 
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•aid  warrens/ eicept  that  of  entering  upon  and  killing  rab-        1790. 

bits  there;  the  persons  of  whom  he  rented  the  warrens  con-        

standy  depasturing  Che  same*  and  ploughing  some  part  thereof.  ai^ntt 

Bond,  2V.  in  support  of  the  order  of  Sessions,  contended  that  The  Inhabi- 
the  pauper  did  not  gain  a  settlement  in  Chaldon  Herring  eitlier  Piddlktrbr- 
by  renting  the  dairy,  or  by  the  right,  of  entering  on  the  warren  tuidb. 
and  killing  the  rabbits.  As  to  the  first,  the  case  of  R.  v.  Lock' 
erly  (a)  is  decisive ;  where  the  Court  considered  it  as  a  mere 
personal  contract  for  the  use  of  the  cows  ;  and  that  case  has  been 
recognized  and  acted  upon  in  several  subsequent  determina- 
tions. With  regard  to  the  2d,  it  cannot  be  denied  but  that 
a  warren  is  a  tenement ;  but  this  was  not  a  taking  of  a  warren, 
but  merely  a  persoita/coitfrac^  for  the  rabbits  on  a  particular  spot, 
with  liberty  of  entering  on  the  soil  for  the  purpose  of  killing 
them.  It  appears  that  the  pauper  had  no  right  in  the  soil,  the  ' 
produce  or  any  thing  fixed  to  the  soil ;  the  produce  of  the  soil 
was  in  another,  who  depastured  and  sowed  it ;  the  pauper  had 
only  a  right  of  entry;  all  other  right  is  negatived  by  the  case ; 
his  profits  did  not  arise  from  that  right  of  entry  ;  that  was  only 
the  mean  of  using  his  property.  But  a  mere  right  of  entry  can- 
not be  considered  as  a  tenement,  on  which  a  person  comes  to 
settle,  within  the  13  4  14  Car.  2.  All  the  cases  on  this  subject 
have  turned  on  the  question  whether  or  not  the  soil  was  taken  ; 
R.y.Minchinghampton(b);  R,v.Linwood(c);  R,v.TVhixley(d); 
R,  V.  Old  Alresford  (e) ;  R.  v.  Stoke  (f) ;  and  jR.  v.  Lock' 
erly  (g) :  but  here  the  soil  did  not  pass.  The  interest  which 
the  pauper  had  could  not  have  been  recovered  in  ejectment ; 
neither  could  he  have  maintained  trespass  quare  clausum  fregit 
for  any  injury  done  to  it ;  nor  indeed  had  he  any  other  remedy,  if 
his  right  had  been  invaded,  but  that  which  is  applicable  to  mere 
personal  property,  an  action  of  trespass  for  the  taking. 

Coxe^  contra^  insited  that  the  pauper  was  not  an  object  of  re* 
moval  within  the  13^  14  Car.  2.,  which  was  passed,  as  appears 
by  the.  preamble  to  prevent  vagrancy.  The  Legislature,  in 
passing  that  statute,  considered  that  a  person,  who  was  of  ability 
to  rent  a  tenement  of  10/.  per  annum^  was  not  likely  to  become 
chargeable  to  the  parish,  and  they  said  that  such  a  person  should 
be  irre  moveable.     Now  it  appears  by  the  case  that  the  pauper 

(«)  Bmrr.  S.  C.  315.   Boit  pi.  6M.       {h)  Boti.  pi.  638.      (e)  Boti.  pi.  64f ; 
id)  AtUe^  1  vol.  1 37.  (e)  Ante,  I  voL  368.  (/)  Anit,  3  vol.451 .  (r)  Burr.  S.C.S\5. 
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^  that  is  the  foundatioo  of  the  settlement ;  and  whether  he  pay        1790. 
"  it  for  a  bouse  for  habitation,  or  for  a  warren  wliicb  brings  him      ^ 
**  in  a  profit,  is  not  material."    Now  the  ground,  on  which  the        affaifut 
Court  proceeded  in  that  case,  is  applicable  to  both  the  points  in     '^J^Jjf**r '* 
the  present.  Piddlctrbn- 

Lord  Ken  YON,  Ch.  J. — If  we  were  now  called  upon  for  the  thidb. 
first  time  to  make  a  decision  on  this  statute,  perhaps  I  should 
have  some  difficulty  on  the  subject;  but  the  Courts  have  put  a 
liberal  construction  on  it.  I  cannot  quite  agree  with  the  deter- 
mination  of  R.  v  Lockerly;  because  after  it  had  been  decided  in 
so  many  cases  that  an  incorporeal  hereditament  would  give  a 
settlement,  1  should  have  thought  that  that  case  would  have  re- 
ceived a  different  determiuaiion.  But  without  considering  that 
case,  I  think  that  the  pauper  took  a  tenement  in  Chatdon  Herring  [5  East,  f40.] 
both  by  renting  the  dairy  and  the  warren.  Lord  Coke  says  that 
prima  tonsura  is.  a  tenement:  then  the  dairy  \«as  a  tenement. 
The  other  taking  was  also  sufficient ;  for  it  was,  if  I  may  use  the 
expression,  a  pernancy  of  the  profits  of  the  land  by  the  mouths 
of  the  rabbit;s.  A  free  warren  is  the  subject  of  a  family  settle* 
ment  \  a  praecipe  will  lie  for  it ;  and  the  retaining  of  it  is  suffi- 
cient to  give  a  settlement.  If  this  case  had  been  precisely  similar 
to  that  of  /Z.  v.  Lockerlj/,  perhaps  1  should  have  hesitated  before 
I  agree  to  overturn  that  decision ;  but  as  this  is  distinguishable 
from  that  case  (though  the  distinction  is  nice)  i  think  that  the 
pauper  gained  a  settlement  in  Chaldon  Herring, 

AsHHURST,  J. — It  seems  difficult  to  reconcile  all  the  cases  on 
this  subject,  if  the  case  of  R.  v.  Lockerly  be  law,  I  do  not  see 
how  this  pauper  can  have  gained  a  settlement  in  Chaldon  Her^ 
ring :  but  as  there  are  authorities  both  ways,  I  am  inclined  to 
think  that  a  settlement  was  gained  in  Chaldon  Herring,  the  cri^ 
terionf  by  which  the  question  is  to  be  decided,  being  the  ability  of 
the  person  taking  the  tenement. 

BuLLER,  J.— In  all  doubtful  cases  one  leading  ground,  is,  the 
ability  of  the  pauper  to  pay  the  10/.  per  annum.  But,  on  the 
facts  here  stated,  I  think  this  person  rented  a  tenement  within 
the  construction  of  the  statute  of  Charles.  I  cannot  agree  \%itU 
the  determination  of  R.  v.  Lockerlj/ ;  that  was  considered  as  a 
personal  contract :  but  all  contracts  are,  in  some  respects,  per- 
sonal. The  question  in  such  cases  really  ought  to  be  whether 
or  not  it  be  a  contract  to  receive  profits  out  of  land:  the  pre- 
sent I  consider  as  such;  and  so  was  that  in  R.  v.  Lockerly;  I 
9m  therefore  of  opinion  that  the  condiisioo  drawn  in  that  case 

3  D  4  ^aa 
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^'  being  given  as  aforesaid,  and  of  the  entering  into  such  recogni-        1790* 

'^  zance,  shall  hear  and  finally  determine  the  causes  and  matters 

**  of  such  appeal  in  a  summary  way,  and  award  such  costs  to  the        agamgt 
**  parties  appealing  or  appealed  against  as  they  the  said  justices  The  Joiticesof 
**  shall  think  proper;  and  the  determination  of  such  Quarter 
*'  Session  shall  be  final,  binding,  and  conclusive,  to  all  intents 
**  and  purposes."     On  the  19th  December  17^9f  notice  of  ap- 
peal was  given  by  the  surveyors  of  the  highways  of   Lesion 
against  the  said  conviction;  and  on  the  89th  of  the  same  month 
they  entered  into  a  recognizance  to  try  the  appeal  at  the  next 
Sessions.     The  appeal  was  accordingly  entered ;  and  the  appeU 
lants  being  called  upon  to  prove  their  notice  of  appeal,  and  it 
appearing  to  the  Court  that  the  recognizance  had  not  been  en« 
tered  into  within  four  days  after  notice  given  to  try  the  appeal, 
it  was  ordered  that  the  appeal  should  be  disallowed;  where«> 
upon  the  conviction  was  affirmed.    On  the  IQth  January  1790^ 
[which  was  within  siz  months  after  the  conviction,]  the  appcU 
lants  gave  a  second  notice  of  appeal  for  the  ensuing  Sessions, 
and  entered  into  another  recognizance  to  try  the  same,  wiihiii 
the  four  days:    but  the  Sessions  refused  to  proceed  thereon^ 
being. of  opinion  that  the  appellants  were  concluded  by  the  first 
determination. 

Erskine  and  Lambe  shewed  cause  against  the  rule,  insiaiing 
that  the  justices  were  not  bound  to  proceed  upon  the  second 
appeal,  although  lodged  within  the  six  months.  The  first  ap- 
peal was  not  respited  or  withdrawn,  but  the  Sessions  made  a 
complete  adjudication  upon  it,  and  confirmed  the  conviction. 
It  never  could  be  the  intention  of  the  act  that  parties  might 
appeal  twice  against  the  same  conviction;  otherwise  it  would 
open  a  door  to  great  vexation  and  oppression ;  and  it  could  not 
be  known  after  an  appeal  had  been  heard  and  determined  whe- 
ther the  matter  wat  at  rest,  or  the  parties  might  proceed  without 
hazard  to  levy  the  distress,  in  pursuance  of  the  act,  to  satisfy 
the  penalty.  At  all  events  the  costs  of  the  first  appeal  ought 
to  have  been  tendered  before  the  Sessions  could  proceed  upon  the 
second. 

Cockell,  Serjt.  in  support  of  the  rule  for  a  mandamus.  The 
terms  of  the  act  have  been  literally  and  substantially  complied 
with,  by  lodging  the  second  appeal  within  the  six  months.  It 
never  was  determined  that  a  party  should  be  bound  by  an  in- 
formal  appeal ,  when  the  merits  were  not  entered  into,  provided 
he  is  within  time  to  institute  another*  The  first  attempt  can- 
not 
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* 
to  bring  a  second  appeal  on  account  of  his  own  negligence  in        )790. 

the  manner  of  instituting  the  first;  and  thereby  oblige  the  pro*        

secutor  to  incur  the  trouble  and  ex  pence  of  a  second  litigation        againtt 
before  the  same  tribunal.     There  must  be  some  period  when  Thejiwticeaof 
the  proceedings  should  be  closed,  and  none  seems  so  proper  as 
on  the  first  appeal. 

BuLLBR,  J. — The  act  says  **  that  if  any  person  shall  think 
"  himself  aggrieved,  i^c,  he  may  appeal  to  the  justices  at  any 
*'  General  Quarter  Sessions,  S^c,  within  six  months,"  that  cer- 
tainly only  gives  a  right  of  appealing  once ;  and  the  parties  here, 
having  had  one  appeal,  are  bound  by  that.  If  the  question  had 
rested  solely  on  the  notice  of  appeal  for  the  first  Sessions  which 
happened,  and  nothing  further  had  been  done,  1  should  not 
have  thought  the  parties  bound  by  it;  for  the  act  gives  the 
power  of  appealing  within  a  certain  time  with  these  two  re- 
quisites, that  the  appellant  must  give  ten  days  notice,  6fc,  and 
within  four  days  after  enter  into  a  recognizance  to  try  his  ap« 
peaK  When  the  party  therefore  found  out  his  mistake,  he 
might  have  stopped  there;  but  he  persisted  in  going  on  with 
his  appeal,  and  brought  it  before  the  Court,  and  took  their 
judgment  upon  it.  The  appellant  jurisdiction  was  therefore 
fully  exercised :  and  though  it  was  originally  in  the  option  of 
the  parties  whether  they  would  appeal  to  the  first  or  second 
Sessions  which  took  place  within  the  six  months,  yet  having 
made  their  election  to  appeal  to  the  ^rst,  they  must  abide  by 
the  judgment  there  given. 

Grose,  J.  of  the  same  opinion. 

Rule  discharged  (a). 
(«)  Vide  R,  V.  The  Jnstices  of  Leeds,  post,  4  vol.  583. 


Streatfielp  and  Others,  Assignees  of  James  de     Jidne$duy^ 
Drusina,  James  Clerk,  and  J.  C.Ridder,  Bank-* 
rupts,  against  Halliday  aad  Others. 

London,}^   €f  iS^re/i^e/(f,  D.JB.  and  J.  M.  assignees  of  the  estate  Tlieplaiatiffii; 
to  wit.    J       •  Sfc.  of  James  de  Drusina  and  J.  Clerks  baiik-^'^"^^^j 
rupts,  according  to  the  force,  form,  and  effect^of  the  statutes  made  ^*  <"'<'  oi^ou- 
and  now  in  force  concerning  bankrupts,  and  also  assignees  of  the  tbrajobitde- 
estate,  debts,  and  effects,  of  J.  C.  Ridder,  a  bankrupt,  according  to  Jfji^^^fJJ? 

the  force,  8fc.  complain  of  John  ^alliday,  T.  D,  and  S.  L.  be-  rupti,  and 

Mich  dedaia- 
tion  was  held  good  on  motion  in  arrest  of  judgment  after  verdict.    [15  East,  4SS.] 

ing 
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selves  bound  to  consider  the  plaintiffs  as  declaring  under  one        ITQOw 

commission  for  the  two  first  bankrupts,  and  a  separate  commia-        "     " 

sion  for  the  last,  yet  as  this  objection  is  made  after  verdict,  the        agmut 

Court  must  suppose  that  a  separate  debt  was  proved  from  the     Ualuhat. 

two  first  bankrupts  to  support   a  distinct  commission  against 

them,  and  another  separate  debt  against  the  last  to  support  the 

other  commission;  in  which  case  also  the  declaration  would 

be  good,  as  appears  from  Hancock  and  Others  v,  Heywoodia), 

where  the  Court  held  that  assignees  under  different  commissions 

might  join  in  an  action  to  recover  a  joint  debt  due  to  both  the 

bankrupts. 

Parky  contra.  It  appears  upon  the  face  of  the  declaration  to 
have  been  a  joint  demand  on  the  part  of  all  the  bankrupts, 
for  it  is  for  goods  sold  and  delivered  by  all  of  them ;  there* 
fore  they  must  be  taken  to  have  been  partners  in  that  re* 
spect.  If  so  the  case  of  Allan  v.  Hartley  applies  expressly^ 
for  it  is  evident  from  the  manner  in  which  the  declaration 
is  drawn  that  the  plaintiffs  claim  under  two  separate  cobdU 
missions,  the  one  a  joint  commission  against  two  of  the  part* 
ners,  which  is  clearly  bad  according  to  the  doctrine  in  that  case^ 
the  other  a  separate  Commission  against  the  third  partner*  They 
first  declare  as  assignees  of  D.  and  C  and  also  as  assignees  of  ii ; 
which  was  exactly  the  method  of  declaring  in  Hancock  v.  Hey^ 
wood  J  wherein  upon  a  motion  in  arrest  of  judgment  it  appear- 
ed sufficiently  clear  to  the  Court  that  the  plaintiffs  declared  in 
separate  rights.  The  defendants  too  are  stated  to  have  become 
indebted  before  the  said  D.  C.  and  the  said  R*  respectively  be- 
came bankrupts,  and  the  promise  to  pay  to  the  plaintiffs  is 
laid  in  like  manner  to  have  been  made  after  those  persons  re- 
spectively  became  bankrupts ;  all  these  averments  ae  particularly 
appropriated  to  cases  where  the  plaintiffs  claim  under  distinct 
commissions. 

Lord  Ken  YON,  Ch.  J. — ^This  objection  arises  after  verdict; 
and  therefore  if  the  Court  can  intend  that  the  plaintiffs  stood  in 
such  a  relation  to  the  bankrupts  as  will  support  this  action,  they 
are  bound  to  do  so.  Now  there  is  nothing  upon  the  record  ta 
shew  that  they  do  not  claim  under  a  joint  commission  against  all 
the  bankrupts,  or  under  a  separate  commission  against  eacb^  in 
either  of  which  cases  the  action  may  well  be  maintained.  As  it 
roust  therefore  be  taken  that  the  plaintiffs  at  the  trial  proved 

(a)  Jntff  43$. 

their 
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1790. 
Lovelock,  oa  the  Demise  of  Norris,  against  Dan.     wednetdaif, 

CASTER.  JuneiSd. 

It/fORGJN  shelved  cause  aminst  a  rule  to  permit  the  cestui  TheCiMirt. 
JLVM.  1  ^      1   •       .  ^  '     .      t     e  ^x.    J        .  •      refoaed  to .     , 

que  trust  to  defend  id  ejectment  mstead  of  the  tenant  m  pennU  the 

ejectment.     He  rested  his  opposition  to  the  rule  on  the  ground  cethnque tnuif 
that  they  had  never  been  in  possession^  and  could  not  be  con-  been  in 
sidered  as  landlords  under  the  11  Geo.  «.  c.  19.  s.  13.  C^e"*** 

Laws,  contra,  relied  on  the  case  of  Fairclaim  d.  Fowler  and  defendant  in 
Others  V.  Shamtitle  (a),  where  the  Court  said  that  they  would  ^^\  ^ 
permit  the  lord  claiming  by  escheat  for  want  of  an  heir  to  defend  tenant,  as 
as  against  a  person  claiming  to  be  heir.  muter  u'  G««, 

Lord  Ken  YON,  Ch.  J. — If  the  person  requiring  to  be  made  a  2.  c  19, «.  is. 
defendant  under  the  act  had  stood  in  the  situation  of  immediate'  fJl!|,^^Jbfeir 
heir  (6)  to  the  person  last  seised,  or  had  been  in  the  relation  of  at  taw,  or 
remainder-man  under  the  same  title  as  the  original  landlord,  I  claiming  onder 
am  of  opinion  that  he  might  have  been  permitted  to  defend  as  the  same  title, 
a  landlord,  by  virtue  of  the  directions  of  the  statute ;  but  here  95.] 
the  very  question  in  dispute  between  the  adverse  party  and  him- 
self is  whether  he  is  entitled  to  be  landlord  or  not ;  and  there- 
fore we  are  not  authorized  to  extend  the  provision  of  Uie  statute 
to  such  a  case  as  this.     As  to  the  case  mentioned,  it  appears  to 
have  been  by  consent. 

Per  Curiam  (c),  Rule  discharged  (d). 

(a)  3  Burr,  1290, 

(6)  In  Doe  d.  Heblethwaitf  and  Others  v.  Roe,  on  this  day,  the  Court,  on  the 
motion  of  Mr.  Holroyd,  permitted  an  heir  ^ho  had  never  been  in  possession  to 
come  in  and  defend  in  an  ejectment.  The  father  under  whom  he  claimed  died 
jnst  before,  having  first  obtained  a  similar  rule. 

(c)  BuUer,  J.  absent. 

(d)  In  Lotelock  d.  Norris  v.  Lmuatter,  Mkh,  31  Geo,  3.  the  Court  permitted  a 
devisee,  who  had  never  been  in  posseuion,  to  defend  as  landlord,  under  this  sta- 
tute.    Vide  post,  4  vol.  1S2. 


KiNLocH  and  Others,  Assignees  of  Sandiman  and  EuterTtm, 
Graham,  Bankrupts,  against  Ckaio,  Sequestra-  ^^^^' 
tor  of  John  Steine.  ^"^  ^^* 

THIS  case  came  on  first  before  the  Court  upon  a  motion  for  If  a  factor 
a  ne^  trial  in  Hilary  term,  29  Geo.  3.  (which  is  reported  aJ^^n  by"hii 
ante  3  vol.  1 19.)  and  the  rule  having  then  been  made  absolute,  prineipal 

upon  the  (kith 
of  consignments  agreed  to  be  ma^e  by  the  principal  to  the  factor,  and  both  of  them  Income 
bankrupts  before  a  cargo  consigned  come  mto  possession  of  the  factor,  his  assignees  have  no 
property  in  such  cargo,  and  cannot  recover  the  produce  of  it  against  the  assignes  of  the  piitfci* 
pal  if  they  have  sold  it  and  received  the  purchase  money. 

'the 
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dignnient  of  a  cargo  of  spirits  by  the  ship  CWs.     On  lUh         1790. 

February  1788,  the  bankrupts  received  another  letter  from  John 

Steine^  dated  the  7th  of  the  same  month,  advising  them  that  they  ^nd  Others, 
should  have  the  invoice  and  bill  of  lading  in  a  few  days.  By  a^aUst 
another  letter  dated  9th  February  1788  from  John  Steine  the 
bankrupts  received  the  bill  of  lading  of  the  cargo  on  board  the 
Ceresy  which  was  expressed  to  be  "  shipped  by  Johri  Sieine  to 
**  be  delivered  to  him  or  his  assigns,  be  or  they  paying  freight  :* 
dated  9th  February  1788,  and  not  indorsed  by  Steine  to  the 
bankrupts  or  any  other  person.  The  bankrupts,  by  another 
letter  dated  l6th  February  1788  (a),  received  the  invoice  of  the 
Ceres*s  cargo,  said  therein  to  be  consigned  to  them  for  sales  on 
account  of  John  Steine •  John  Steine  was  in  London  when  the 
bankrupts  received  the  last  letter  of  the  9th  of  February^  who 
shewed  it  to  him,  and  the  bill  of  lading  inclosed  therein ;  add 
conversed  with  him  respecting  the  insurance,  which  was  effected 
by  his  direction  in  the  names  of  the  bankrupts  on  the  next  day, 
being  the  15lh  of  February,  for  4000/.,  the  premiums  of 
which  insurance  were  charged  to  bis  account.  The  insurances 
on  the  cargoes  so  consigned  were  always  filled  up  in  the  same 
manner,  the  bankrupts  being  to  receive  the  losses  (if  any)  in  dis- 
charge of  the  acceptances  so  made  by  them.  Sandiman  sub- 
scribed the  policy  as  one  of  the  under-writers  (which  the  spe- 
cial verdict  finds  is  not  contrary  to  the  usual  custom  of  mer- 
chants). John  Sttine  continued  \n  London  till  the  IStli  Feb. 
1788  ;  and  previous  to  his  departure  for  Scotland,  he  strongly  re- 
commended it  to  the  bankrupts  to  unload  the  CVres,  immediately 
on  her  arrival  at  London,  to  avoid'  a  new  duty  of  (id,  per  gallon 
on  spirits,  which  was  soon  to  take  place.  In  consequence  of 
the  balance  due  and  owing  by  John  and  James  Steine  to  San- 
dimamnd  Graham  as  such  factors,  and  John  and  James  Steine 
being  dilatory  in  remittances,  Sandiman  and  Graham,  on  the 
20th  of  February  1788,  were  obliged  to  stop  payment.  If 
Jolm  and  James  Steine  had  enabled  Sandiman  and  Graham  to  pay 
the  said  acceptances  made  on  their  account,  Sandiman  and  Gra- 
ham would  at  the  time  they  stopped  payment  have  been  worth 
upwards  of  1200/.  Sandiman  and  Graham  committed  no  act  of 
bankruptcy  till  the  24th  of  March  1788.  On  the  2 1st  of  Feb. 
1788  the  Ceres  with  the  said  consignment  arrived  at  London; 
and  on  22d  February  the  captain  came  to  Sandiman  and  Gra- 
ta) These  letters  were  in  fact  written  by  S/^tiie*s  clerk,  by  his  directions, 
which  was  so  foond  by  the  special  verdict. 

Vol,  III,  3  E  ham, 
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mous  advice  of  all  the  other  Judges.  And  the  Lord  Gh.  Baron 
T^yre^  in  delivering  the  opinion  of  the  Judges,  observed  that  the 
parties  acted  entirely  upon  the  faith  of  the  agreement  between 
them,  that  they  (the  bankrupts)  should  accept  the  bills  drawn  on 
them  by  the  Steines,  and  should  indemnify  themselves  out  of 
the  produce  of  the  sales,  in  case  any  consignment  should  be  made 
them  ;  and  if  none^^  or  those  sales  should  fall  short,  then  by  re* 
mittances;  and  that  the  bankrupts  should  receive  a  salary  of 
1200/.  from  the  Steines.  And  he  said  that  the  transaction  between 
them  with  respect  to  the  consignments  was  as  between  principal 
and  factor,  and  not  as  between  vendor  and  vendee;  that  there- 
fore Sandiman  and  Graham  could  have  no  property  in  the  cargo : 
and  the  right  of  stopping  in  transitu  was  out  of  the  question; 
that  never  occurring  but  as  between  vendor  and  vendee.  And  for 
this  he  relied  on  the  case  of  Wright  v.  Campbell,  4  Burr*  2050. 
That  the  bankrupts  could  have  no  lien  in  this  case  as  the  spe- 
cial verdict  found  that  the  goods  never  got  into  their  possession: 
That  though  the  bankrupts  might  have  given  their  acceptances 
on  the  faith  that  these  consignments  would  be  made  to  them^ 
yet  still  it  was  an  executory  agreement,  for  the  non-performance 
of  which  only  a  right  of  action  accrued ;  but  that  no  property  in 
the  goodif  was  thereby  vested  in  them.  And  that  upon  the 
whole  they  were  of  opinion  that  the  proceeds  of  the  cargo  of 
the  ship  Ceres  were  not  money  had  and  received  to  the  use  of 
the  plaintiffs  (a). 

(a)  Vide  Tooke  v.  HoUingworth  and  others,  po«/.  5  vol.  215. 
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The  following  Rule  was  made  by  the  Court  in  this  Term» 

GENERAL   RULE. 

Thursday  neict  after  Fifteen  Days  of  The  Holy  Trinity,  in  the 
Thirtieth  Year  of  the  Reign  of  King  George  the  Third. 

IT  IS  ORDERED,  That  from  and  after  the  last  Day  of 
this  Term,  the  Gustos  Brevium  of  this  Court  shall  indorse 
upon  every  Writ  on  what  Day  and  at  what  Hour  the  same  was 
filed. 

By  the  Court. 
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A. 


I 


Abatement.  - 

See  Pleading.  No.  7. 10, 23. 28. 

ACTION. 

See  Assumpsit.  Deceit.  Joinder 
in  Action.  Practice,  No.  13. 

A CTl O'S  (m  the  Case. 
See  Deceit.    Pew. 

1.  J.  having  pioposed  to  sell  goods  to 
B.  gave  him  a  certain  time  at  his 
request  to  determine  whether  he 
would  buy  theii^or  not ;  B,  within 
the  time  determined  to  buy  them  and 
gave  notice  thereof  to  A, ;  yet  A. 
was  not  liable  in  an  action  tor  not 
delivering  them  ;  for  B.  not  being 
bound  by  the  original  contract, 
there  was  no  consideration  to  bind 
A.    Cooke  V.  Oxley,  E.  30  Geo.  3. 

Po^tf  653 

ADMINISTRATOR. 

See  Ejectment.    Executor. 
Probate. 

Vofc.  ni. 


ADMIRALTY. 

See  Prohibition. 

1.  Whether  the  Admiralty  have  or 
have  not  jurisdiction  depends  upon 
the  subject  matter.  Menetone  v.  Gib^ 
boHS,  E.  20  G.  3.  Page  207 

2.  Therefore  they  may  take  cogni- 
zance of  an  hypothecation  bond 
given  in  the  course  of  a  voyage 
though  it  be  executed  oit  land  and 
under  seal,  Jb, 

3.  The  Admiralty  Court  has  jurisdu- 
tion  over  the  question  of  freight, 
claimed  by  a  neutral  master  against 
the  captor,  who  has  taken  the  goods 
as  prize.  Smart  v.  Wolf,  T.  29  G.  3. 

323 

4.  And  a  monition  having  issned,  after 
the  goods  were  condemned  and  de- 
creed to  be  delivered  to  the  captors^ 
at  the  suit  of  such  master  against  the 
plaintiffs  as  owners  or  agents  of  the 
prize  goods  to  bring  into  Court  the 
produce  remaining  in  their  hands  to 
answer  the  freight,  the  Court  of  B. 
Rb  refilled  a  prohibition;  though 

9£  DO 
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no  fidej  assorjf  caution  had  been  taken 
before  the  goods  were  delivered  to 
the  captor,  but  the  <piesthn  offraght 
had  been  reserved  by  the  terms  of  the 
decree  for  future  consideration. 

Page^'A 
6.  If  the  legal  property  in  the  goods 
had  been  altered  by  a  sale  in  narket 
overt,  whether  that  would  have  va- 
ried the  case.     Qm  ?  342.  348 
6.  The  fidejussory  caution  is  only  an 
accumulative  remiedy,  the  better  to 
enable  that  Court  to  pursue  the  pro- 
perty :  but  it  does  not  supersede  the 
jurisdiction  in  rem,  342.  346 
7/The  Court  of  Admiralty  hat  exclu- 
sive jurisdiction  over  questions  of 
priie  and  their  consequences.    344 

8.  The  Admiralty  have  no  jurisdiction 
in  a  case  where  a  vessel  is  injured  in 
the  Thames,  within  the  body  of  a 
county.  Velthasen  v.  Ormsley,  Tr. 
39  G.  3.  316 

9.  And  in  ^ch  xuise  the  Court  wiU 
grant  a  prohibition  of  course  without 
imposing  any  terms  on  the  party 
applying.  ib. 

AFFIDAVITS. 

See  Attachmint,  No.  3.  Penal 
Action,  No  1,  2.  Venue,  No.  6. 

1.  Affidavits  for  an  attachment  in  a 
civil  suit  are  proceedings  on  the  civil 
side  of  the  Court  until  the  attach- 
ment issues,  and  must  be  entitled 
with  the  names  of  the  parties :  but 
as  soon  as  the  attachment  issues,  the 
proceedings  are  on  the  crown  side, 
and  from  that  time  the  king  is  to 
be  named  as  the  prosecutor.  fVood 
V.  JVebby  E.  29  G.  3.  (explaining 
the  case  of  R.  v.  The  Sher\ff' of  MiiU 
diesex,  133.)  253 

2.  The  Court  will  in  no  case  issue  an 
attachmeut  aa;ainst  a  party  at  the 
suit  of  another,  where  the  affidavits 
on  which  the  motion  is  founded  are 
sworn  before  the  agents  of  the  pro- 
secutor. R.  v.  Wallace,  T.  29. 6'.  3. 

403 

3.  If  a  rule  to  shew  cause  why  there 
should  not  be  judgment  as  in  case 
of  a  nonsuit  be  discharged  on  an  af- 


fidavit, which  contaioft  an  aosu 
false  in  itself,  the  Court  will  not  ] 
.  terwards  open  the  matter  on  an  al 
davit  which  disproves  the  contei 
of  the  former  one :  though,  if  tl 
see  reason  to  doubt  the  truth  of  1 
first  affidavit  at  the  time,  they  « 
.  snspeqd  their  jo^gment  till  the  in 
ter  be  examined  into.  I}avies 
Cottle,  M.  30  G.  3.  Page  4 

4.  Affidavit  to  hold  to  bail,  *'  that  \ 
*' defendant  is  iudebted  to  the  pla 
''  tiff  in  20/.  according  to  the  i 
^^  delivered  by  the  pkdniiff  to  i 
^*  defendant^*'  is  insufficient ;  it  m 
be  positii^e.  tVUlimmM  ^.  Jack* 
H.30.  G.i.  ^  £ 

5.  Where  a  submission  to  an  aware 
made  a  rule  of  court  under  the  1 
tute,  there  being  no  action,  the 
fidavits  on  which  to  apply  for  an 
tachment  for  disobeying  the  nrnt 
need  not  be  entitled  in  any  can 
but  the  affidavits  in  answer  nn 
Bewmy.  Bevam,  E.90.  G. 3.      i 

AGENT. 

1.  Where  an  agent  is  employed  to  I 
goods,  an  acknowleagmient  un 
hii  hand  writing  of  his  having 
ceived  them  is  evidence  of  a  d 
very  to  the  buyer.  Bigs,  v.  L 
rencCf  M.  30  €r.  3. 

2.  A  special  agent  under  a  limi 
autliority  cannot  bind  his  princi 
by  any  act  beyond  the  scope  of  s 
auHiority.    JFewn.   r.  Harrison, 
30  G.  3. 

AGREEMENT. 
See  Covenant. 

1.  A  broker  when  he  bought  goods 
his  principal  agreed  for;  per  cen 
indemnify  him  for  any  loss  on 
resale :  It  was  held  that  this  no 
taking  was  discharged  when 
principal  had  a  fair  opportunity 
selling  to  advantage,  but  negle 
it,  though  lie  was  afterwards  oht 
to  sell  at  a  loss.  Curry  v.  Eden 
H.  30.  Geo.  3. 

2.  If  ^.  agree  to  give  B.  acei^iR 
for  goods,  m  advancenieiit  of  0. 
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lecret  agreement  betweeo  B.  and  C 
that  the  latter  shall  pay  a  further 
sum,  is  Yold,  as  a  fraud  on  A.  aU 
tho*  the  bill  of  sale  is  made  to  A. : 
and  B,  cannot  recover  such  further 
sum  against  C  Jackstm  v.  Duchaire^ 
H.  30  Geo.  3.  Page  551 

3.  A.  gave  B.  a  bond  to  secure  an  an- 
nuity, and  before  any  payment  be- 
came due,  A.  lent  B.  a  sum  of  mo- 
ney, on  which  it  was  agreed  that 
B.  should  retain  the  payments  of 
the  annuity  as  they  became  due  till 
that  sum  was  discharged :  then  B. 
became  a  bankrupt,  and  the  agree- 
ment to  retain  was  held  a  good  plea 
to  an  action  on  the  bond  by  B,'ti  as- 
sigqees  for  the  payments  accruing 
after  the  bankruptcy  ;  being  equi- 
valent to  be  a  plea  of  solvit  ad  diem, 
Sturdyr.Jmaud^E.M.Geo.S.  ^W 

ALIMONY. 
See  Inixem NiTT,  No.  u 

AMBASSADORS. 
See  Arkest,  No.  i. 

AMENDMENT. 

1.  Where  the  defendant  in  replevin* 
made  cognizance  for  rent  in  arrear, 
and  the  jury  found  a  verdict  for  him, 
and  damages  to  the  amount  of  the 
rent  claimed  in  his  cognizance, 
without  finding  either  the  amount  of 
the  rent  in  arrears  or  the  value  of  the 
cattle  distrained^  and  judgment  was 
entered  for  the  damages  assessed,  the 
Court  permitted  the  defendant  to 
amend  his  judgment,  and  to  enter  a 
judgment  pro  retomo  habendoj  after 
a  writ  of  error  brought,  Rees  v. 
Morgan^  T.  ^Geo.  3.  349 

8;  If  a  fi.  fa,  be  sued  out  into  one 

county  (when  it  should  have  been 

a  test.  fi.  fa.),  witbont  any  original 

fi.  fa^t  and  the  plaintiff  afterwards 

sue  out  an  original ^.ySi.,  the  Court 

'  will  permit  the  party  to  amend  the 
fbrmeir  on  paying  die  costs.  Cowr 
perthtmt&y.  Owen,  E.  90  Geo.  S. 

»1 


3.  Defendant  pleaded  the  genen^  issue 
and  the  Statute  of  Limitations ;  a 
verdict  was  found  for  the  plaintiff  on 
the  first  issue,  and  no  notice  takeq. 
of  the  last ;  sifter  error  brought  and 
joinder  in  error  (which  was  assignee) 
on  this  point,)  the  Court  allowed  it 
to  be  amended  by  the  Judge's  notes, 
on  payment  of  costs.  Petrie  v.  Htfn- 
nau,  E.  30  Geo.  3.  Page  009 

4.  The  postea  may  be  amended  by  the 
Judge's  notes  at  any  time  even  after 
final  judgment  and  a  writ  of  error 
brought.  Doe  d.  Church  v.  Per- 
kins,  Tr,  80  Geo.  3.  749 

AMERICA. 
See  Covenant,  No.  5,6.  iNSUSfvci. 

l.The  acts  of  confiscation  passed  in 
the  several  States  of  North  America 
afterthe  declaration  of  independence 
and  before  the  treaty  of  peace,  -by 
which  this  country  acknowledged 
their  independence,  are  considered 
as  a  nullity  in  the  Courts  of  Law  in 
this  country.  Dudley  v.  FolUott,  JB. 
30  G.  3.  584 

2.  S.  P.  in  Ogden  v,  Folliott,  in  error. 
Tr.  SO  Geo.  3.  726 

ANNUITY. 

1.  If  the  consideration  of  an  annuity  be 
in  notes,  they  must  be  specially  set 
forth  in  the  memorial.  RumbaU  v. 
Murray^  E.  29  Geo.  3.  298 

2.  Bank  notes  are  money  within  the 
annuity  act  17  Geo.  3.  c.  26.  and 
may  be  described  as  such  in  the  me* 
morial.  Wright  v.  Reed,  H.  30  G.  3. 

65t 

APPEAL. 

1.  The  parishioners,  as  well  as  the 
overseers  who  are  appointed,  may 
appeal  to  the  Sessions  under  the 
43  £/.  e.  2.,  against  tfa^  appoint- 
ment of  overseers.  R  v.  I'opest. 
H.  29  G.  3.  38 

2.  The  Sessions  are  not  bound  to  receive 
and  adjourn  the  hearing  of  an  appeal 
against  an  order  of  removal  at.  the 
next  Sessions,  if  they  think  the  apr 
pelhinti  kad  suficient  -time  to  be 
prepared  to  try  it,  and  to  give  no- 

8  £2  .  tice 
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the  19  Ge9.  2.  c,  37.)  after  capture. 
Attdree  t.  Fletcher,  E.  20  Geo.  3. 

Page  2G6 

4,  If  two  persons  jointly  eng^e  in  a 
[    stock  jobbing  transaction,  and  incur 

losses,  and  employ  a  broker  to  par- 
tite differences,  and  one  of  them  re- 
pay the  broker  with  the  privity  and 
cort  sent  of  the  other  the  whole  sum, 
he  may  recover  a  moiety,  from  that 
otiier  in  an  action  for  money  paid 
to  his  use,  notwithstandiujc^  the 
7  Geo.  2.  c.  8.  which  avoids  and 
declares  illegal  all  stock-jobbing 
I  ra  nsac  t  ions .  Pet  rie  v.  Hannay^  M. 
30  Geo.  3.  418 

5.  But  in  such  a  case  of  an  illegal  trans- 
action, if  one  partner  pay  money  for 
another,  without  an  etpress  authori' 

Uy^  he  cannot  recover  it  back.       ib. 

0.  Where  persons,  engaged  in  stock- 
jobbing, are  also  concerned  in 
making  real  transfers  of  stock,  and 
the  balance  is  paid  upon  the  whole 
by  one  for  botli  of  them,  a  moiety 
of  the  money  paid  on  the  real 
,'    transactions  may  be  recovered,  even 

'  under  circumstances  in  which  the 
other  party  could  not.  ih, 

7.  If  a  debtor  make  his  creditor  and 
another  person  executors,  and  the 
creditor  neither  proves  the  will  nor 
acts  as  executor,  he  may  maintain  an 
action  against  the  other  for  his  de- 
mand on  the  testator.  Rawlinson  v. 
Shaw,  H.  30  Geo.  3.  657 

8.  ^.  having  proposed  to  sell  goods  to 
B.J  gave  him  a  certain  time  at  his 
request  to  determine  whether  he 
would  buv  them  or  not ;  B.  within 
the  tiiiie  determined  to  buy  them, 
and  gave  notice  thereof  to  A. ;  yet 
A>  was  not  liable  in  an  action  for 
not  delivering  them ;  for  B,  not 
being  bound  by  the  orisrinal  con- 
tract, there  was  no  consideration  to 
bind  it.  Cooke  v.Oxley,  E.  30  Geo.  3. 

053 

9.  The  holder  of  a  bill  of  exchange  de- 
sired A*  to  get  it  discounted,  but 
positively  refused  to  indorse  it,  and 
A*  delivered  it  to  B.  for  the  sprae 
purpose,  informing  him  to  whom  it 
belonged,  and  B«,  finding  that  he 
could  not  dispose  of  it  wiibout  in- 


dorsii[g  it,  was  prevailed  upon  to 
do  so  by  A.*s  telling  him  that  he 
would  indeninifv  iiim,  but  the  in- 
dorsce  took  it  upon  the  credit  of  the 
names  on  the  bill  without  any 
knowledge  of  the  real  owner;  al- 
though such  original  holder  after- 
wards promised,  to  pay  the  bill,  such 
promise  could,  not  support  an  action 
by  the  indorsee,  it  being  nudumpaC' 
tiim  ;  for  as  A.  was  a  special  agent 
under  a  liiiiitcd  authority,  he  could 
not  bind  his  principal  by  any  act 
beyond  the  sci^>e  of  such  limited 
authority.  Fenn  v.  Harrisim,  Tr. 
30  Geo. 3.  Pagel^l 

ATTACHMENT. 

See  Affidavits,  No.  5.  Limitations^ 
Statute  of.  No.  2. 

1.  Motions  and  afiidavits  for  an  at- 
tachment in  a  civil  suit  are  proceed- 
ings on  the  civil  side  of  the  Court 
until  the  attachment  issues,  .  and 
must  be  entitled  with  the  names  of 
the  parties:  but  as  soun  as  the  at- 
tachment issues,  the  proceedings  are 
on  the  crown  side,  and  from  that 
time  the  king  is  to  be  named  as  the 
prosecutor.  Wood  v.  Webb^  E.  29 
Geo,  3.  (explaining  the  case  of  /?• 
v.  The  Sheriff  0/ Middlesex  193)253 

2.  Where  a  sheriff  has  been  guilty  of  a 
contempt  in  the  course  of  a  civiUuil, 
and  the  defendant  afterwards  dies, 
an  attachment  may  still  issue  against 
the  sheriff  for  the  prior  contempt. 
R.  V.  The  Sheriff  0/ Middlesex,  H. 
29  Geo.  3.  133 

3.  An  atfidavit  to  support  a  rule  for 
an  attachment  for  a  contempt  must 
state  that  the  defendant  was  served 
personally  with  a  copy  of  the  rule^ 
and  that  the  original  was  shewn 
to  him  at  the  same  time.  .  R,  v* 
Smithies,  T.  29  Geo.  3.  351 

4.  But  where  a  mandamus  has  been 
granted  for  the  election  of  a  mayor 
under  the  11  Geo.  1.  c.  4.  s.  2.  and 
a  rule  made  that  public  notice 
should  be  affixed  in  the  market-place, 
which  has  been  done  accord injgty, 
the  Court  will  gnuit  an  attachnij^nt 
for  disobeying  the  mandumui  against 

'     3  £  d  •  a  mem* 
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a  member  of  tbe  corporation  who 
was  served  tvith  a  copy  of  the  rule, 
notwitlistaiidio^  neither  the  original 
mandamut  or  rule  vras  shewn  to  him 
at  the  time ;  for  the  public  notice 
directed  by  the  act  is  prima  facie 
sufbcient.  R,  v.  J,  Edt/vcan,  T. 
TO  Gto.  3.  Page  352 

5^  Though  the  application  for  the  at- 
tachment would  be  well  answered, 
if  the  party  could  shew  that  he  bad 
no  notice  of  the  mchndamus.  ib. 

6.  The  Court  will  in  no  case  issue  an 
attachment  against  a  party  at  the 
suit  of  anotlier,  where  tlie  affidavits 

'  on  which  the  motion  is  founded  are 
sworn,  before  the  agents  of  the  pro- 
secutor. R.  V.  Wallace,  T.  29.  G.  3. 

403 

^.  Where  a  rule  had  been  granted  for 
a  quo  warranto  information  against 
A.  as  mayor  of  B.  on  the  relation 
of  some  of  the  corporators,  and 
fauother  rule  in  that  canse  for  in- 
specting all  the  corporation  books, 
papers,  d-c.  directed  to  the  town- 
clerk,  an  inspection  of  such  only  as 
jrelated  to  the  election  and  ojfice  of 
wayor'W9L%  held  a  sufficient  compliance 
with  the  latter  rule,  so  as  to  protect 
tbe  town-clerk  from  an  attachment  as 
for  a  contempt  of  the  court ;  it  ap- 
pearing that  he  had  acted  bonafide* 
R.  V.  G.  Babb,  //.  80.  Geo,  3.      579 

8.  The  ten  days  after  a  demand  of 
costs  under  u  iccognizauce  taken  by 
virtue  of  the  5  JV.  ^  M.  c.  11. 
s.  2,  3.  must  elapse  l>efore  an  attach- 
ment can  he  granted  against  tbe 
party  refusing  to  pay  tbem.  R.  v. 
Ireland,  M.  30.  Geo.  3.  512 

ATTORNIES. 

1.  The  Court  under  circumstances  will 
entertain  a  summaryjuribdiction  over 
an  attorney  of  tbe  Court  in  obliging 
him  to  deliver  up  deeds.  &c.  on 
satisfaction  of  his  lien,  though  they 
came  into  his  hands  as  steward  of 
a  Court,  and  receiver  of  rents. 
Hughes \.Mai/rey  E.  29.  ^^0.3.275 

2.  Bui  if  it  appear  that  a  tjiirdpersou 
•    is  interested  in  tbe  deeds,  the  Court 

will  take  a  security  from  the  person 
10  whom  tliey  are  delivered  to  pro-- 


duce  then  on  demand  for  the  i 
spfection  of  such  third  person.  P.  2 
3.  Anattoroe^'  when  plmmtiffnay  1 
the  ramtf  lu  Middiesex  ;  bot  wli 
defendioki  he  has  no  privilege 
change  the  remue  to  Middles 
Yeardiey  v.  Roe,  H.  80.  Geo.  3.  S 

AUCTION, 

1.  A  bidder  at  au  aaction,  onder  i 
usual  conditions  that  the  high 
bidder  shall  be  the  piirchaier,  n 
retract  his  bidding  any  time  bef 
the  hammer  is  dowm  PayKe,  v.  Cc 
E.29.tJeo.B.  1 

AWARD. 

See  A FFiDAviTS,  No.  5.     Bono, 


BAIL. 

5tff  Ai-FiDAViTjNo.  4. 

1.  The  Court  will  not  stay  proceeds 
against  the  bail,  pending  a  wrii 
error  on  the  judgment  against 
principal,  if  the   principal  has  c 

fessed  that  the  writ  of  error 
brought  purely  for  dclav.  Pooi 
Chamock,  ft.  29.  Geo.  3. 

2.  But  they  will,  if  there  be  no  sc 
confession. 

3.  Where  a  ca.  sa,  is  returnable  agai 
tbe  principal  on  a  particular  d 
before  which  a  writ  of  error  is 
lowed  and  served  ;  that  operates 
a  supersedeas  to  any  proceed 
against  the  bail,  though  the  ol 
has  lain  four  days  in  tbe  office 
fore  the  allowance  of  tbe  writ 
error.  Perry  v.  CampbeU,  Tr.  - 
Geo.  3.  5 

4.  The  clerk  of  the  bails  is  directeti 
future  to  mark  the   bail  pieces 
mcncally    as    they    are    receiv 
Reg.  Gen.  E.  80  Geo.  3.  { 

BAIL-BOND. 

1.  The  Court  refused  to  order  a  b 
bond,  given  on  an  arrest  in  a  pe 
action,  to  be  ^anceUed  ;  on  an 
fidavit  of  the  defendant  that  he  i 
not  the  J)etsod  ^hofaad  incurred 

penal 
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penalty ;  and  they  left  him  to  hts 
plea  in  abatement.  Salter  v.  Sher* 
goldj  H.  30.  Geo.  3.  Pc^e  572 


BAILIFF. 


Ste  FcEf  • 


BANK-NOTES. 

1.  Bank-notes  are  monejf  within  the 
annuity  act,  17  Geo.  8.  r.  26.  aud 
may  be  stated  as  such  in  the  memo- 
rial.  Wright  V.  Reed,  H.  30  Geo.  3. 

654 

2.  A  tender  of  Bank-notes  is  good  unless 
specially  objected  to  on  that  account 
at  the  time.    Ibid.  455 

BANKRUPT. 

See  Assumpsit,  No.  1.  2.  Con- 
signor. Joinder  in  Action, 
No.  1,  2.     Ship. 

1.  Where  a  baokrapt  is  in  the  posses- 
sion of  the  goods  of  another  bona 
fide^  with  the  owner's  consent  at  the 

time  of  the  bankruptcy,  for  a  spe- 
ctjii  purpose,  beyond  which  he  has 
net  tbe  right  of  disposition  or  al- 
teration, thatis  not  such  a  possession 
*  as  entitles  the  assignees  to  recover 
the  value  of  them  under  the  21  Jac. 
1.  c.  19.  s.  11.  Collins  y.  Forbes,  T. 
29  Geo.  3.  316 

2.  if  a  demand  be  payable  at  all 
events,  though  at  a  future  day,  it 

.  may  be  proved  under  a  commission 
of  bankrupt  against  the  debtor,  or 
set  off  against  an  action  brought  by 
his  asHignees  ;  but  if  it  fest  in  con- 
tingency whether  it  will  become 
payable  or  not,  it  cannot  be  so 
proved  or  setoff,  unless  it  be  secured 
by  a  penalty  which  is  forfeited  at 
law. .  Hancock  v.  Entwistle,  M.  30 
Geo.  3.  .  435 

.3.  Therefore  where  an  agreement  was 

,  .  made  between  the  bankrupt  and 
the  defemlant    that   a  loss    upon 

..  cotton  which  the  latter  had  sustained 
^.  by  means  of  the  former,  who  was  a 
'broker,  should  be  fixed  at  a  sum 
certain,  and  that  in  satisfaction  of  that 
sum  th*  bankrupt  should  for  four 
years  recommend  certain  parcels 
.of  cottoato  the  delenJant.  which' 


hi^  should  purchase  by  notes  at  three 
months  date,  the  clear  produce  on 
the  sale  of  which  the  bankrupt  tln- 
dettook  should  amount  to  the  sum 
so  agreed  upon  before  for  the  former 
loss,  in  default  of  whi<^h  he  was  to 
make  good  the  deficiency,  if  Kf  ing ; 
it  was  hold  that  such  sum  could  ifoi 
be  set  off  by  the  defendant  to  it  de- 
mand made  by  the  assignees  of  th6 
bankrupt.  P(^e  435 

4.  An  action  does  not  abate  by  the 
plaintiff's  becoming  a  bankrojbt. 
JVaugh  v.  Austin,  M.  36  G.  3.  «7 

5.  And  where  the  plaintiff  liecaiife  a 
bankrupt  between  the  interlocutory 
aud  final  judgment,  and  sued  out 
execution  in  his  own  name,  the  Conxt/ 
refused  to  set  aside  tbe  proeeedii^. 

0.  When  a  creditor  has  a  demaild  tfA 
his  debtor  which  is  capable  of  being 
ascertained  without  tlie  mterventioa 
of  a  jury,  and  which  does  not 
sound  merely  in  damages,  and  tiie 
debtor  becomes  a  bankrupt,  it  may 
be  proved  as  a  debt  under  the  com- 
mission. Utterson  v.  Fem^n^  H.  30 
Geo,  3.  59^ 

7.  Therefore  if  A.  lend  B.  so  much 
stock,  to  be  replaced  as  stocK,  with- 
out naming  any  particular  4xj,  aftid 
B.  become  a  bankrupt,  A.  may  come 
in  under  the  commission  for  the 
price  of  the  stock  on  the  dajr  of  th4 
bankruptcy.  ib^ 

8.  The  7  Geo.  I.e.  31. is  a  declaraioljr 
law.     Ibid.  546 

9.  A.  g^ve  B.  a  bond  to  secure  ain  an- 
nuity, and  before  any  payment  ]be- 
came  due  A.  lent  B.  a  snm  of  ino- 
ney;  on  which  it  was  agreed  {hat 
B.  should  i-etain  the  payments  of 
the  annuity  as  they  beqame  due  till 
that  sum  was  discharged ;  then  Bm 
became  a  bankrupt,  and  the  agree- 
ment to  retain  was  held  a  good  plo^ 
to  ad  action  on  the  bond  by  B's  ai- 
signees,  for  the  payments  accruing 
after  the  bankmptcy  :  Such  ilgree- 
ment  and  retainer  being  equivalent 
to  a  plea  of  solvit  ad  diem.  Sturdy 
>.  ^matMf,  £«  30  Gfb.  3.  &90 

10.  A  womaii  niiiv  hejote  marriage^ 
'  with  tlie  consent'  of  her  inleifded 

S  £  4  husband. 
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buiUand,  convey  all  her  stock  in 
trade  and  funiiture  to  trustees,  to 
enable  lier  to  carry  on  her  business 
separately ;  and  it  the  husband  do 
not  meddle  with  them,  and  there 
being  no  frauds  such  effects  (though 
fluctuating)  are  not  liable  to  his 
debts.  Jamum  v.  WooUotan,  E,  30 
Geo.  3.  Page  C18 

11.  But  whether  the  trade  he  carried 
on  solely  by  the  wife,  or  jointly 
with  the  husband,  is  a  question  of 
ftct  for  the  Jury,  and  if  they  deter- 

•  mine  the  latter,  the  assignees  of  the 
busband  are  entitled  to  the  stock  in 
trade  under  the  21  Joe.  1.  c.  19. 

ib. 

12.  But  even  in  such  case  tliev  are  uot 
entitled  to  the/umiture^  though  re- 
moved to  the  husband*s  house,      ib, 

13.  It  is  no  objection  to  such  a  settle- 
ment that  there  is  no  inventory  of 
the  goods  intended  to  be  so  settled. 

ib. 

14.  The  question  in  all  such  cases  is 
whether  the  possession  is  consistent 
with  the  deed.  Haseiingtan  v.  Cili^ 
Tr.  24  Geo.  3.  020  n. 

16.  And  where  cows  on  a  dairy  were  so 
settled,  the  wife  was  also  held  en- 
titled to  the  encrease  and  produce 
arising  therfJrQm.  ib 

BARON  and  FEME. 

See  Inbemnitt. 

1.  A  woman  may  before  marriage  with 
'  theconsentof  her  intended  husband, 
convey  all  her  stock  in  trade  and 
furniture  to  trustees,  to  enable  her 
to  carry  on  her  business  separately ; 
and  if  the  husband  do  not  inter- 
meddle with  them,  and  there  be  no 
fraud,  such  effect^',  though  fluctuat- 
ing, are  not  liable  to  his  debts. 
Jar  man  v.  WooUoton^  E,.  30  6>o.  3. 

OlB 
9.  But  whether  the  trade  be  carried  on 
solely  by  the  wife,  or  jointly  by  the 
husband,  is  a  question  of  fiact  for 
the  jury,  and  if  thiy  determine  the 
latter,  the  stock  in  trade  may  l>e 
seized  by  Tie  as>i(;nre8  of  the  hus- 
band, if  be  become  bankrupt  under 
91  Jac.  1.  c.  19.  f^. 


3.  B|it  even  in  such  a  case  iknefumi 
ture  is  D<»t  liable,  though  rtmove^ 
to  the  husband's  house.      Pogc  611 

4.  It  is  no  objection  by  creditors  to  sue) 
a  settlement  that  there  is  no  inven 
tory  of  the  goods  intended  to  be  thi 
settled.  a 

5.  The  question  in  all  such  cases 
whether  the  possession  is  consistei 
with  the  deed.     HaseiingUmv.Gii 
Tr.  24  Geo.  3.  Ibid^  630 1 

6.  And  where  cows  on  a  dairy  werei 
settled,  the  wife  was  alsoheid  e 
titled  to  the  increase  and  prodw 
arising  therefiram,  i 

7.  An  action  of  trespass  for  an  bijui 
done  to  the  property  of  the  wii 
dum  soIqj  should  t>e  brought  by  tl 

'  husband  and  wife :  But  if  such  a 
tion  be  brought  by  the  wife  aloii 
the  defendant  must  plead  the  c 
verture  m  abciiememi  and  not  in  hi 
MUner,  v.  Miinee,  E.  30  Geo.  3. » 

BARRATRY. 

See  Insurance,  No.  1,2. 

BASTARD  Y^Oniere/: 
See  Sessions,  No.  4. 

BILLS  of  EXCHANGE,  and  Pf 

missory  Notes. 

See  Assumpsit,  No.  9. 

1.  Where  a  promissory  note,  after 
was  due  and  had  l>een  noted  i 
non-pavment,  was  indorsed  to  tl 
plaintiflf,  who  sued  the  maker  up< 
It,  the  latter  was  intitled  to  go  in 
evidence  to  shew  that  the  note  w 
paid  as  between  him  and  theon«ia 
pa^ee,  from  whom  the  plaintiff  r 
ccived  it.  Breton  v.  Davies,  H.  i 
Ceo.  3.  t 
The  same  rule  holds  in  all  ca» 
where  the  note  is  indorsed  to  oi 
after  it  is  due.  ik.  and  Taylor 
Matthew,  E.  27  Geo.  3.       «3  «,  ( 

2.  Where  a  bill  of  exchange  was  drai 
by  the  defendant  and  others  on  t 

defendantalouepayabletoafietitio 
l)erson,  (which  was  known  to  all  t 
parties  concerned  in  drawing  t 
bill,)  and  the  defendant  received  t 
value  of  it  from  the  second  indorse 
it  was  held  that  a  6raa^i*  holder  i 
11  a^ 
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a  valuable  consideration  might  re- 
cover the  amount  of  it  in  an  action 
against  the  acceptor  for  money  paid, 
or  mone^  had  and  received.  Tatlock 
V.  Harris,  £.  29  Geo.  3.     Page  174 

3.  It  was  considered  at  an  agreement 
by  all  parties  to  appropriate  so  much 
property  fb  the  accouu  t  of  the  holder. 

182 

4.  A  bill  so  drawn  is  in  it^  legal  opera- 
tion payable  to  bearer,  and  may  be 
declared  on  as  such ;  semb.  Vere  v. 
Lewis,  E,  29  Geo,  3.  t^. 

5.  And  so  held  in  Minet  v.  Gibson^ 
M.  30  Geo.  3.  481 

6.  The  acceptance  of  the  drawee  is  pri- 
xno/acitf  evidence  of  his  having  effects 
of  the  drawer  in  his  bauds.         183 

7.  If  a  defendant,  sued  on  a  bill  of  ex- 
change, suffer  judgment  by  default, 
he  admits  that  he  is  liable  to  the 
amount  of  the  bill ;  and  therefore 
tho*  the  bill  must  be  produced,  on  ex- 
ecutiug  the  writ  of  enquiry,  it  need 
not  be  proved.  Green  v.  Heame, 
E.29  i^eo,  3.  301 

8.  The  only  reason  for  producing  the 
bill  is  to  sec  whether  or  uot  any  part 

,     of  it  has  been  paid.  ib. 

BILL  OF  SALE. 

See  Ship. 

BOND. 

See  Admiralty,  No.  1,  2.  Indem- 
nity, No.  1.  Issue,  No.  1,  2. 
Pleading. 

1.  Where  in  an  arbitration- bond  the 
time  was  limited  for  the  arbitrator  to 
make  his  award,  and  the  declaration 
stated  that  such  time  was  afterwards 
enlarged  by  mutual  consent,  it  was 
held  that  no  action  could  be  main- 
tained on  the  bond  to  recover  the 
penalty  for  not  performing  the  award 
made  after  the  time  first  limited. 
Brown  v.  Goodman,  E.  20  Geo.  3. 

592  n.  (b) 

.  2.  5ee  Cotxn ant.  No.  7,  8. 

BOOKS. 

1.  Two  penalties  may  be  incurred  on 
the  same  day  on  the  12  Geo.  2.  c.  36. 
for  selling  books,  the  originals  of 
which  bayebeeif  written  and  pubUsb- 


ed  here,  and  aflterwards  reprinted  in 
another  country,  and  imported  into 
this  \f  the  acts  of  sale  be  distinct. 
Brooke  v.  Milliken^  M.  30  G.  3. 

Page&Od 

BRIBERY  ACT. 

1.  Construction  of,  as  totheprodMfding 
Yf 'iihou{ wU/ul  delaif.  <S>e  Peactice* 
No.  3,  4,  5. 

BURGAGE  Tenement. 
See  Quo  Wareanto,  No.  12. 

BUTTER. 

See  Custom. 

BYE-LAW. 

1.  When  the  mode  of  electing  the  of- 
ficers of  a  corporation  is  not  r^;ulated 
by  charter  or  prescription,  the  cor- 
poration may  make  bye-laws  to  re* 
gulate  the  election.  Newling  ir« 
Francis,  E.  29  Geo.  3.  189 


C. 


CAMBRIDGE.;   . 
See  Corporation,  No.  1, 2. 

CERTIFICATE. 

See  Costs,  No.  i. ,  3,  4.  Settle- 
ment.   Certificate.    Ship. 

CERTIORARI. 

1.  The  Court  will  grant  a  certiorari  to 
remove  an  indictment  for  a  miade- 
meanor  from  the  Great  Sessions  in 
Wales  into  this  Court.  R.  v.  Griffith^ 
E.  30  Geo.  3.  068 

CHAPEL/ 
5etf  Mandamus,  No.  3, 4,6r 

CHARTER- 
See  Jurisdiction.    Usage* 

CHILDREN. 

See  Issue. 

CHURCHWARDENS. 

See  Overseers. 

1.  The  Spiritual  donrt  may  compd 
churchwardens  to  deliver  m  their  ae^ 

countSp 
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taunts,  but  cannot  decide  on  the  pro- 1 2.  Therefore*  where  on  the  death  df  a 


priety  of  the  charges  :  and  if  they 
take  any  step  after  the  accounts  are 
delivered  in,  it  b  an  excess  of  juris- 
diction, for  which  a  prohibition  will 
be  granted  even  after  s  enteace.  Le- 
mon T.  Gaultjf,  H.  29  Geo.  3.  Pa.  3 1 

CONSIDERATION. 

See  Assumpsit. 

CONSIGNOR. 

1.  If  a  &ctor,  in  consideration  of  goods 
beiug  consigned  to  him,  accept  bills 
drawn  by  the  consigno^r,  and  pay  part 
of  the  freight,  and  become  insolvent 
before  the  bills  are  due,  and  before 
the  goods  get  into  his  actual  posses- 
sion, the  consignor  may  stop  them 
in  transitu*  Kinlock  v.  Craig,  H. 
^  Geo.  3.  1 19.783 

%  Where  goods  were  consigned  to  A. 
and  on  his  becoming  a  bankrupt,  his 
assignee  went  to  the  inn,  where  they 
were  arrived,  and  put  his  mark  on 
them,  but  did  not  take  them  away, 
because  they  bad  been  attached  there 
by  a  creditor  of  the  bankrupt ;  the 
consignor  could  not  aft^r^'ards  stop 
them  because  they  were  not  then  tit 
Transitu.  Ellis  v.  Hunt.  The  same 
T.  Dawes^  M.  30  Geo.  3.  464 

3,  It  is  not  necessary  in  order  to  devest 
the  consignor's  right  to  stop  intrant 
situ  that  the  goods  should  have  been 
taken  by  the  hands  of  the  consignee 
himself.  ih. 

CONTINGENT  REIMAINDER. 

JSe9  1>EVISE. 

CONTRACT. 

See  Agreement. 

CONVICTION. 

See  Afpevl,  No.  4. 

COPYHOLD. 

See  Estoppel,  No.  1. 

1 .  A  lord  of  a  manor  cannot  seize  a  co- 
pyhold estate  as  forfeited /)ro.<2e/ecltf 
tfnentis  without  a  custom.     Roe.  d. 

•     Tarrant  v.  HelHeff'  E.  29  Geo.  3.^ 


copyholder  of  inheritance,  the  lord, 
afteV  three  proclamations  for  the  heir 
to  come  in,  seized  the  estate  into  hii 
hands,  and  afterwards  granted  it  iq 
fee  toanother,  the  Court  constdertd 
it  as  an  absolute  seisure,  and  conse* 
quently  irregular,  there  being  no  cus- 
tom to  warrant  it ;  and  being  irre- 
gular as  an  absolute  seizure,  it  coolii 
not  afterwards  be  set  up  by  the  loni 
as  a  seizure  quousfjue.         Pa^e  IGS 

3.  If  one  of  several  co-heirs  of  acopy- 
holder  be  a  feme  covert  at  tlie  tim< 
of  the  ancestor's  death,  and  the  Ion 
seize  the  whole  estate  (in  default  o 
the  heirs  not  coming  in  to  be  ad 
mitted  tffter  three  prochimatiom 
without  first  appointing  an  attome 
or  guardian  for  the  feme  covert,  ac 
cording  to  the  requisites  of  9  Geo,  1 
c.  29.  a  seizure  of  the  whole  estate  i 
irregular,  though  it  be  not  known  t 
the  lord  that  oue  of  the  heirs  is  a  fern 
covert.  il 

4.  A  forfeiture  by  a  copyholder's  levy 
ingafincmay  be  waved  by  the  lord 

tZ 

5.  A  forfeiture  of  a  copyhold  estate  ca 
only  he  taken  advantage  of  by  bii 
wlio  is  lord  at  the  time  of  the  foi 
feiture,  except  in  those  cai>es  wber 
the  act  of  forfeiture  dcstrciys  tli 
estate.  '      ih 

6.  A  fine  levied  by  a  copyholder,  \sh 
continues  in  possession,  is  void  a 
against  the  lord.  ih 

7.  Whether  the  lord's  right  of  cntr>  fo 
a  forfeiture  is  not  barred  after  2( 
\ears  by  the  statute  of  limitatioii 
Quf  ib 

8.  The  proclamations  need  not  ename 
rate  the  particular  estate  of  whici 
the  tenant  died  seised.  ih 

9.  Nor  is  it  necessary  they  should  b 
proved  by  viva  voce  testimony ;  th 
entiy  in  the  Court  rolls  is  sufficieo 

•I 

10.  In  order  to  effectuate  the  intentio 
of  the  parties,  the  Court  will  constrii 
the  word  *'or'*  to  mean  **  amf*  \ 
well  in  a  surrender  of  copyhold  pr 
misei  as  in  a  will.  Wright  v.  £em, 

IJ.  T.icr 


M.  80  Geo.  Z. 
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It.  Therefore  where  the  surrender  was 
to  the  lurrenderorhimielf  for  his  life 
and  afler  his  decease  to  his  widbw 
duranie  biduitaie,  and  upon  her  de- 
cease, or  marriage,  to  W.  WaUii  to 
life*  remainder  to  the  issue  of  his 
boay ;  with  a  proviso  that  in  tase 
W,  W.  should  aie  in  the  life  time  of 
the  surrenderor  OjR  without  issue  ^'C. 
remainder  to  the  surrenderor's  right 
heirs ;  the  issue  of  W,  W.  were  held 
entitled  to  the  premises  iafter  the 
death  of  the  surrenderor  and  his  wi- 
do#,  although  fV.  W.  died  in  the  life- 
time  of  the  surrenderor.  Page  470 

CORPORATION. 

See  Attachment^  No.  4,  5.  Inspec- 
tion, No.  3.  Jurisdiction,  No. 
1,  2,  3,  4.  Quo  Warranto  In- 
formation. 

1.  The  proclamation  of  James  the  Be' 
cond,  in  the  4th  year  of  his  teign* 
for  restoring  corporations  lo  their  an- 
cient charters,  &c.  operates  (when 
accepted)  as  a  grant  of  revival  to  such 
of  the  old  corporations  as  had  surren- 
dered their  corporate  franchises  to 
Charles  the  Second,  (but  which  sur- 
renders were  not  inrolled,)  Who  had 
granted  new  charters ;  and  overturns 
such  new  charters.  Newling  Y.Fran-' 
CIS,  E.  29,  Geo.  Z.  189 

2.  The  corporation  of  Cambridge  did 
accept  and  act  under  that  proclama- 
tion, t^. 

3.  When  the  itaode  of  electing  officers 
is  not  regulated  by  charter  or  pre- 
scription^ the  corporation  may  make 
bye-laws  to  regulate  the  election,  ib, 

4.  When  an  integral  part  of  a  corpora- 
tion is  gone,  and  the  corporation  has 
no  power  to  restore  it,  or  to  do  any 
corporate  act ,  thecorporation  is  So  far 
dissolved,  that  the  Crown  may  grant 
a  new  charter.  R.  v.  J.  Pasmore, 
E.  29.  peo.  3.  199 

costs. 

&e€  Inobmnity. 

}•  If  the  pfatintiff  in  ^espass  t^  ft  afmiti 
for  b^tiuff  his  ddg'recover  less  than 
40jr.,  thie  jadge  iliay  ciertify  under 
the  4a£/Mr»  t.  B.  ib  piTihPtift  hid  re-^ 


coTenbgihote  co^ti-  than  dAnlages. 
Band  v.  Sexton,  Hi  29  Geo.  9.  P.  97 

2.  Where  il  cause  has  been  referred  by 
a  tiile  at  nisi  pHus,  and  the  costs  di* 
rected  to  abkie  the  event  that  must 
be  taken  to  mean  the  legal  event* 
Stvinglehursi  v.  JlthoMj  a.  29  Geo. 
9.  138 

3.  Therefore  where  trespass  was  brought 
for  pulling  down  the  plaintiflTs  gates 
and  bssaultitig  him,  and  the  defend- 
ants justified  to  all  the  couHtB  (ex- 
cept one)  under  different  righti  of 
way,  and  pleaded  but  guilty  to  the 
whole,  and  under  the  a^ve  rule  the 
Arbitrator  awarded  a  right  of  way  t4 
the  defendants  different  froln  any  of 
those  pleaded,  and  gave  5#.  damages 
to  the  plaintiff  for  the- assault  as 
having  been  committed  when  the.de- 
fendants  were  attempting  to  exercise 
the  right  of  way  negatived  by  the  ar« 
bitrator,  the  plaintiff  can  recover  na 
m6re  costs  than  damages;  for  the 
arbitrator's  award  is  not  tantamoiint 
to  a  Judge's  certificate  under  th^  Vt 
St  23  Car.  2  c.  9.  ih. 

4.  In  trespass  for  an  assault  and  battery 
whetethe  defendantjustifiestheas-. 
sauh  only,  and  the  plaintiff  obtains 
damages  under  409.  and  the  Ju9ge 
does  not  certify,  the  plaintiff  is'ieo- 
tltledtouomore  costs  than  damages. 

'  Pagey.  Creed,  t.  29  Geo.  1.      391 

5.  Where  a  case  is  reserved,  dnd  ^om 
the  insufficient  state  of  it  is  necessiarr 
to  be  sent  down  to  a  setend  tri« 
and  nothing  is  said  resp<»etiii^  'the 
costs ;  thepiatty  succeeding  on  iuek 
second  trial  is  not  entitled  totheresta 
of  the  first.  Hahkey  v.  SfMh^  M. 
dbG.3.  Wl 

G.  If  the  plaihtiff  enter  a  ¥ioU  prosequi^ 
the  defendant  is  entitled  to  edsts  un- 
der the  8  Eiiz.  c.  2.  s.  2^  Conmer 
v.  Ti/^n,  M.  30.  G.  3.  611 

7.  The  ten  days  aftef  a  demand  ot 
costs  under  'a  a  reeognizaUbe  taken 
by  virtue  of  the  5  W.  Sf  M.  e.  11. 
s.  2, 3.  must  elapse  before  an  attach- 
inent  cin  be  gtanted  against  the 
party  refusihg  to  pay  them.  R.  ▼• 
Ireland,  M.  80.  Geo.  3.  512 

3.  If  there  be  tw6  distinct  cfaiiM  of 
tetioti  ill  ttfociwa^  idid  as  to  one 
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the  defendant  suffers  jud  foment  by 

default,  and  as  to  the  other  takes 

issue  and  obtains  a  verdict  ;  he  i» 

.    entitled  to  judgment  for  his  costs  on 

the  latter  count,  notwithstanding  the 

plaintiff  is  entitled  to  judgment  and 

costs  on  the  first  count.    Day  v. 

,    Hank%,  £.  30  Geo.  3.  Page  6M 

'  8.  If  the  defendant  pa^  money  into 

'  court,  and  the  plaintiff  proceed  to 

.    trial,  whena  juror  is  withdra-A-n^  the 

plaintiff  is  not  entitled  to  the  costs 

up  to  the  time  of  paying  mone^  iuto 

Court.     Stadhart  v.  Johnstone,  L. 

dOGeo.3.  Go7 

10.    Wherever  a  juror  is  withdrawn, 

each  party  must  pay  his  own  costs. 

ib. 
COVENANT. 

See  Agreement.  Estoppel,  No. 
3,  4.  Etidekce,  No.  2.  Indem. 
KiTT.  Insurance.  Lanu-Tax. 
PLiADiyo,  No.  14.  Witness,  No. 
5. 

1*  If  mort^gor  and  mortgagee  make 
a  lease,  m  which  the  covenants  for 
the  rent  and  repairs  are  only  with 
the  mortgagor  and  his  assigns,  the 
assignee  of  the  mortgagee  cannot 

.  maintain  an  action  for  the  breach 
of  these  covenants,  .because  they  are 
collateral  to  his  grantor's  interest  in 
the  land,  and  therefore  do  not  run 
with  it.  Webb  v.  Russel/y  T.  29  G. 
3.  393 

2.  But  the  mortgagor  himself  may, 
Stokes  V.  Russell,  T.  30  Geo.  3.  67« 

,3.  If  tenant  for  a  term  of  years  lease 
for  a  less  term,  and  assign  his  re- 
version, and  the  assignee  takes  a 
conveyance  of  the  fee  by  which  his 
former  reversionary  interest  is  merg- 
ed, the  covenants  incident  to  that 
reversionary  interest  are  thereby  ex- 
tinguished. 393 

4.  By  32  U.  8.  r.  34.  grantees  of  re- 
.    versions  have  the  same  remedy  against 

lessees,  their  executors,  &c.  as  their 
grantors  had.  ib.v 

5.  A  covenant  in  a  conveyance  of  lands 
in  America,  during  the  time  of  the  re- 
bellion in  that  country,  that  the 
grantor  had  a  legal  title,  and  that 
the  grantee  might  peaceably  enjoy. 


d:c.  without  the  let,  inlerruptiou 
&c.  of  the  grantor  and  his  heirs 
or  of  any  other  person  whomsoeter 
is  not  broken .  by  the  states  o 
America  seiaiug  tlie  laind  as  for&ita 
for  an  act  done  previous  to  the  cod 
veyance ;  notwitlistandiog  thesubsc 
quent  acknowledgment  of  their  inde 
pendence  by  this  country.  JhuUei 
v.  FoiUoit,  E.  30  Geo.  3.    Page  58^ 

6.  Such  a  covenant  does  not  extend  t( 
the  acts  of  wrongi'doers,  but  only  tc 
persons  claiming  by  a  legal  title, 
for  ''let,  interruption/'  &c.  means 
*^/atr/if/letand  interruption."      ib, 

7.  Plaintiff  covenanted  to  build  two 
houses  for  6001.  by  a  certain  day, 
and  averred  in  an  action  of  cove- 
nant for  the  money  that  the  houses 
were  built  in  the  time  ;  evidence 
that  the  time  had  been  enlarged  by 
parol  agreement,  and  the  houses 
finished  within  the  enlarged  time, 
did  not  support  the  decbration. 
Littler  t.  Holland^  E.  30  Geo.  3, 

500.592 

COURT- 
S' Admiralty.      Pal\tike  Coubt. 

PaOHlBITlOX. 

r 

COVERTURE. 

See  Pleading,  No.  23. 

CREDITOR. 

See  Bankrupt,  Officers.  Prac- 
tice, No.  26. 


CURATE. 

•S^^  Mandamus,  No.  3,  4, 

CUSTOM. 


1.  A  custom  that  every  potritcf  t>f  buttci 
sold  in  a*  particular  market-town 
shall  weigh  18  ounces  is  bsKl.  NMi 
V.  Dumell,  E.  29  Geo.  3.  27) 

2.  Whether  a  custom,  tlmt  butter  sbal 
be  sold  in  lumps  of  a  certain  weight 
mny  not.be  supported.     Qm^p      ib 
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D. 

DAMAGES. 

Assessed  severally.  5^^  Joinder  in 
Action,  No.  1. 

DAY.     SeeTiMiu  . 

DEBT. 
See  Pleading,  No^  29. 

DECEIT. 

1.  A  false  affinnatioD,  made  by  the 
defendant  with  intent  to  defraud  the 
plaintiff,  whereby  the  plaintiff  re- 
ceives damage,  is  the  ground  of  an 
action  upon  the  case  in  the  nature 
of  deceit  Pcaley  v.  Freeman,  H. 
29  Geo.  3.  Page  51 

2.  In  such  an  action  it  is  not  necessary 
that  the  defendant  should  be  bene- 

'  fitted  by   the  deceit,   or    that  he 
should  collude  with  the  person  who 

ib. 


IS. 


DEED. 


See  Attornies,  No.  1,  2.  Estop- 
pel, No.  3,  4.  Evidence,  No.  6.- 

1.  A  deed  may  be  pleaded  as  lost  by 
time  tmd  accident  without  profert 
Read  v.  Brookman^  E.  29  Geo,  3. 

151 

2.  Where  the  consideration  expressed  in 
the  deed  of  conveyance,  under  which 
the  pauper  claimed  a  settlement, 
was  28/.  parol  evidence  was  ad- 
mitted to  prove  that  30/.  was  the 
real  consideration.  R,  v.  Scam" 
monden,  M.  30.  Geo.  3.  474 

DETAINER. 
See  Practice,  No.  26. 

DEVASTAVIT. 
See  Executor,  No.  2. 

DEVISE. 

1.  A  devise  to  trustees  till  A.  shall  at- 
tain the  age  of  24,  and  when  he 
shall  attain  that  age,  to  him  in  fee, 
gives  biffi  a  vested  interest,  which 


C( 


C( 


€1 


will  descend  to  his  heirs  though  he 
die  before  24.  Doe  v.  Lea^  H. 
29  Geo.  3.  Page  41 

2.  Under  a  devfse  to  "  A.  for  life, 
"  remainder  to  his  first  and  other 
^'  sons  in  tail  male,  remainder  to  the 

use  of  all  and  every  the  daughters, 
&c.  as  tenants  in  common,  and  in 
default  of  suck  issue^  to  the  use  of 
•'  the  right  heirs  of  the  devisor,"  an 
only  daughter  took  only  an  estate  for 
life  on  the  death  of  A.  without  a  son. 
Hay  V.  The  Earl  of  Coventry,  H» 
29  Geo.  3.  88 

3.  By  a  devise  to  S»  Nash,  son '  of 
^  T.  and  M,  Na^k  for  life,  remainder 

to  trustees,  Sfc.  remainder  to  the 
first  and  other  sons  of  5.  Nash,  and 
the  heirs  male  of  his  and  their  bodies 
respectively,  and  for  default  of  such 
issue,  to  the  use  of  all  and  every  the 
^  daughter  and  daughters  of  the  said 
T.  Nash,  on  the  body  of  the  said 
M.  his  wife  begotten  and  to  be  be- 
got ter^  and  ybr  default  of  such  issue, 
to  the  Ui>e  of  the  right  heirs  of  the 
said  T.  Nash  for  ever ;  a  daughter  of 
T.  Nash  only  took  an  estate  for  life. 
Z>e»n  d.  Briddon  v.  Page  87 

4.  An  estate  resting  on  a  contingency 
is  devisable.  Jones  v.  Roe,  in  error» 
/f.  29G-eo.3.  88 

5.  If  lands  be  devised  to  A.  and  hfs 
heirs  and  assigns  for  ever,  and  if  he 
die  leaving  no  issue  behind  him^  then 
over,  the  limitation  over  is  good  by 
way  of  executory  devise.  Porter  v. 
Bradley^  E.  29  Geo.  3.  1 43 

6.  There  seems  no  difference  in  the 
construction  of  the  words  *'  dying 
"without  issue,''  or  words  to  that 
effect,  when  applied  to  real  or  yer^ 
sonal  property.  Porter  v.  Brqaleyj 
E.  29  Geo.  3.  14j5 

7.  A  devise  of  all  the  rest,  residue,  and 
remainder,  of  the  devisor's  lands, 
hereditaments,  goods,  chattels,  |U)d 
personal  estate,  '*  his  legacies  and 
"  funeral  expences  being  thereout 
**  paid,''  conveys  the  fee  of  all  the 
devisor^s  real  estate.  Doe  d.-Po/- 
mer  v.  Richards,  Tr.  29  Geo.  3. 3^ 

Sp  Whether  the  word  '^  heredita- 
**  ments''  is  sufficient  to  carry  a  fee. 
^.f  '360 

9.  If 
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8,  If  u  citate  be  devised  to  B.  the 
irife  of  J.  for  life,  remunder  t« 
Iruilees,  &c.  remainderto  tbechilii- 
lea  of  ^.UDd  B.  and  iheir  heirt  for 
CTcr,  to  be  divided  amoog  tbcm 
eqiuilly,  and  if  but  one  child  to  suih 
only  cbild,  snd  hiit  or  tier  heirs  for 
ever ;  and /or  default  of  nteh  umr. 
leinainder  over;  and  at  tbe  death 
ot  the  devirar  jt.  and  B.  have  im 
child ;  the  estate  limited  to  their 
children  is  a  contingent  remaindir 
iu  fee,  which  on  tbe  birth  of  a  child 
will  vest  in  that  child,  subject  lo 
Open,  and  let  in  those  who  ina;r 
be  bora  afterwards  ;  and  the  re. 
mainders  over  will  be  defeated  bi 
tb&t  estate  becoming  vested,  li 
■tich  a  case  the  words  "Jbr  d^fimlt  <'/ 

,  *'  iuck  itsae,"  uiean  "  for  default  of 
•«  such  ckUdren."  4>oe  v.  Ptrrym,  M- 
80  Gm.3.  PageiOi 

Jo  A  devise  to  M.  L.  tbe  testator's 

.  dsAighter  for  life,  remainder  to  the 
diildrea  of  ber  body  begotten  and 
(heir  keirs,  and  in  defauli  ihtreqf  to 
W.  L.  tbe  testator's  son  in  fee,  Jtl. 
jE-  died  without  children  after  }V. 
L.:  held  fF.  L.  took»  vested  rc- 
aaioder  which  wan  devisable  in  the 
lifetime  (tf  M.  L.  Ivet  v.  Legge, 
in  Chtmetry  1743.  4atl  n. 

11.  A.  devised  to  B-  for  life,  renatu- 
der  to  C.  for  DB  years  if  he  shonlil 
ao  long  live,  remainder  to  the  licir; 
of  the  body  of  C;  the  remainder 
to  tbe  heirs  of  tlie  body  of  C.  whs 
beld  a  contingent  remainder  and 
not  an  executory  devise,  and  v.  as 
defeated  by  C's  surviving  B. ;  thrrc 
being  no  preceding  estate  of  free- 
bold  to  support  it.  Doe.  d.  MuucN 
T.  Morgan^  Tr.  30.  Geo.  3.         7(i3 

DISSENTING    MEETING 
HOUSE.    , 


See  Mandamus,  No.  1 


ECCLESIASTICAL  COURT. 

1.  Upon  a  libel  in  the  Consistorial 
Court  for  disturbance  in  tlie 
plaintifi^s  right  to  a  pew,  the  Court 


idjodged  tbe  rfglit  to  be  in  th 
plaintiff  and  adaHHUshed  tbe  defend 
ant  not  to  sit  in  tbe  pew ;  the  Com 
of  Arches  reversed  that  sentenct 
but  admonished  tbe  defendant  oc 
to  use  the  pew  again;  these  lei 
trnces  were  held  not  to  be  romttmm 
evideneeof  thepUinti^s  right  in  si 
action  &>r  a  dislarbance  betweentb 
same  parties.  Crou  v.  Sailer,  E 
Sa  Geo.  S.  Ptge  83 

EJECTMENT. 

See  PaACTicK,  No.  30. 46. 

I.  In  the  case  of  a  tenancy ,^7om  ym 
to  year  as  lougas  both  parties  please 
if  the  tenant  die  intestate^  his  ad 
mioistralor  has  tbe  same  interest  ii 
the  land  wluch  his  Intestate  bad 
and  the  lessee  of  such  an  administn 
tor  nay  declare  in  an  ejectment  oi 
a  term  for  Keen  years  ;  for  tbe  tiBH 
is  not  conclusive.  X>oe  d.  Shore  v 
Porter,  H.  29  Geo.  3.  Ij 

EMANCIPATION. 

Soe  SETTtEMEKT. 

The  settlement  of  a  cbild  five  year 
old,  leaving  the  Other's  &niily  am 
living  with  different  relations  til 
ten,  follows  that  of  the  lather,  i 
he  h^s  not  gained  any  settlement  ii 
his  own   right.      Jl.  v.    Offckvtk 

Wise.  G».3.  n 

a.  A  son  sixteen  years  old  was  bonm 
apprentice  in  A.  for  four  yean 
which  he  served,  and  never  aftei 
wards  returned  to  his  father's  family 
tbe  indenture  was  void  for  want  c 
a  stamp,  and  the  father  iu  the  mes 
time  gained  a  settlement  at  B.;  be! 
that  the  son  was  not  settled  in  Jib 
the  apprenticeship,  and  that  he  wi 
not  emancipated,  but  followed  h 
father's  settlement  at  B,  R.  '• 
Edgeworik,  T.  29.  Geo.  3.  Si 

3.  A  child  is  not  emaacipatcd  so  as  i 
lose  the  benefit  of  any  settl^pe 
which  his  father  may  gain,  ti 
twenty-one,  or  marriage,  or  till  I 
has  gained  a  settleinent  in  bis  o* 
right,  or  till  he  has  contract* 
a  relation  inconsiittent  with  the  idi 
of  bis  b«iog  j>9rt  of  Ida  idler's  i 
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iroo/fef  J,  Tr.  29  Geo.  3.      P^qgrc  355 

ERROR,  Writ<if. 

See  Practice,    No.   6,   7,  8.    J25. 
Amendment,    No.  i,  3,  4. 


ESSOIGN-DAY. 

!•  TheEssoign-day  is  considered  or 
many  purposes  the  first  day  of  the 
term.  Belk  v.  Broadbent,  E.  29 
Geo.  3.  185 

2.  And  if  a  writ  be  pleaded  as  sued 
out  on  a  day  between  the  Essoin ii- 
day  and  the  first  day  of  the  tierm, 
and  there  be  a  special  demurrer  for 
that  cause,  he  objection  will  not 
prevail,  though  the  court  do  hot 
iu  fact  sit  till  the  quiarto  die  post,  ib, 

ESTOPPEL. 

1,  If  the  heir  apparent  of  a  eopyhaider. 
in  fee  surrenaer  in  the  lifetime  of 
his  ancestor,  and  survive  him,  the 
heir  of  such  surrenderor  is  not 
estopped  by  that  surrender  of  bis 
*  ancestor  from  claiming  against  the 
surrenderee.  Goodtitle  v.  Morse, 
Tr.  20  Gex>.  3.  365 

'/i.  Whether,  in  the  case  of  a  freehold 
estate,  if  the  heir  had  made  a  feoff- 
ment under  such  circumstances,  his 
heir  would  not  be  estopped.    Qk.  ? 

ib. 
3.  A,  asserting  that  he  had  a  right  to  a 
patent  machine,  covenanted  with  B* 
that  he  should  use  it  in  a  particular 
manner,  in  consideration  of  which 
B.  covenanted  that  he  would .  not 
use  any  other;  in  an  action  by  A. 
on  the  covenant,  B.  is  not  estopped 
by  his  covenant  from  pleading  in 
bar  to  the  action,  that  the  invention 
was  not  newy  or  that  t/ie  patentee  was 
not  the  inventor ;  but  he  ma^  thus 
shew  that  the  patent  was  void,  and 
consequently  that  there  was  no  con- 
sideration to  him.  Haynev.Malibyi, 
M.  90  Geo.  9.  433 

4,  But  in  an  action  by  the  assignee  of 
the  patentee  against  the  patentee 
himself,  he  is  estopped  from  ahewii^ 
that  it  was  not  a  n^w  invention 
against  bis  own  deed.     Oldham  y. 


Lord  Kenyon.  Pa.  4a^4a9j  S^Ul 

EVIDENCE* 
See  Witness. 

1.  Where  a  promissory  note  has  been 
indorsed  to  the  plaintiff  after  it  be- 
came diie,  and  he  sues  the  maker, 
the  latter  is  entitled  to  go  into  evi- 
dence to  shew  that  the  note  was  p^d 
as  between  him  and  the  orijeinal 
payee  from  whom  the  plaintiff  re- 
ceived it.  Brown  v.  Davies,  H.  2fi 
Geo.  3.  81 

2.  The  breach  of  a  covenant  being  a^ 
signed  thus,  "  that  the  defendant 
''had  not  used  a  farm  in  an  husbapd- 
^  like  manner,  but  on  the  contrary 
"  had  committed  waste,*'  it  was  held 
that  the  plaintiff  could  not  give  evi- 
dence of  the  defendant*!  using  the 
farm  in  an  unhusbandlike  manner^ 
it  not  amounting  to  waste^  Harris 
V.  MantU,  Tr.  29  Geo.  3.  907 

3.  Wberfe  an  agent  is  employed  tp  buy 
soods,  an  acknowledgmept  iinder 
his  band-writing  of  his  tutvin^  re- 
ceived them  is  evidence  of  a  deli-* 
very  to  the  buyer.  Biggs  v.  Law- 
rente^  M.  30.  Geo.  3.  '^64 

4.  Where  the  consideration  expressed  in 
a  deed  of  conveyance,  under  which 
the  pauper  claimed  a  settlement,  was 
28/.,  parol  evidence  was  admitted 
to  prove  that  30/.  was  the  real  con- 
sideration* R.  T.  Scamnumdeuj  JU. 
30  Geo.  3.  474 

5.  A  corrupt  agreement  for  the  for- 
bearance of  money  tiUontor  the  other 
of  two  days,  at  the  option  of  the 
borrower,  must  be  pleaded  accord- 
ing to  the  fact  in  tbe  aUem^iive% 
arid  if  it  be  stated* as  an  absolute 
forbearance  till  one  of  those  days, 
the  evidencewiil  not  support  the  plea. 
Taie  v.  Wellings,  H.  30  Geo.  3.  ^1 

6.  Plaintiff  coveqanted  to  build  two 
houses  for  500/.  by  a  certain  day 
and  averred  in  an  action  of  cove- 
nant for  the  money  that  the  houises 
were  built  in  the  time;  evidence 
that  the  time  had  been  enlaned  )>y 
tf*rol  agreement^  and  the  houses 
finished  within  the  enlarged  time, 

cannot 
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cannot  be  received.  IMtler  r.  £M- . 
land,  E.  aO  Geo.  3.  Poge  5CN) ) 

The  same  in  case  of  a  bond.       592  n. 

7.  The  parish  of  A.  consisted  of  se- 
Teral  hamlets,  having  separate 
churchwardens  and  overseers  ;  and 
a  certificate  having  been  granted 
bv  some  of  them  describing  them- 
selves as  officers  of  the/JoriiA  atlaree, 
evidence  was  admitted  to  shew  that 
they  were  the  officers  of  the  hamlet 
in  which  the  pauper  was  settled.  R, 
V.  Samhom,  E.  30  Geo.  3.  609 

8.  Such  evidence  does  not  contradict^  it 
only  explains^  the  certificate.       ib. 

9.  In  an  action  for  penalties  on  27  G.  3. 
c.  26,  [whereby  the  duties  on  post- 
horses  leviable  under  the  25  Geo.  3. 
c.  51.  were  transferred  from  the  go- 
vernment to  the  farmers  of  the  tax,] 
brought  by  the  farmer  of  the  tax, 
it  is  not  necessary  for  the  plaintiff  to 
give  in  cvideuce'his  appointment  by 
the  Lords  of  the  Treasury  or  the 
Commissioners  of  the  stamp  duties 
authorized  by  them ;  proof  that  the 
defendant  has  accounted  with  him, 
as  farmer,  for  the  duties  is  sufficient. 
Radford  q.  t.  v.  M'Intosh,  t.  30 
G.  3.  632 

10.  If  the  offcnt e  charged  be  the  let- 
ting  and  not  accounting  for  divers, 
to  tcit,  eighty  horses,  proof  that  the 
defendant  let  and  did  not  account 
for  Jive  will  support  the  declaration. 

ib, 

11.  In  an  action  for  non-residence,  evi- 
dence that  the  defendant  did  several 
acts,  as  parson,  such  as  receiving 
tithes,  4*c.  is  sufficient  without  prov- 
ing his  admission,  institution,  and 
induction,  Bevan  q.  t.  v.  Williams, 
E.  16  Geo.  3.  ib,  635  n. 

12.  So,  in  an  action  on  the  post  horse 
act  against  an  inn-keeper  for  penal- 
ties incurred,  it  is  not  necessary  to 
shew  the  licence  itself  of  the  defend- 
ant, but  as  against  him  other  evidence 
is  sufficient,  as  that  he  had  written 
over  bis  door  "  Licensed  to  let  post- 
"  horses."  Radford  q.  t.  v.  Briggs^ 
E.  30  Geo.  3.  637 

13.    Upon  a  libel  in  the  Consistorial 
Court  for  disturbance  in  the  plam- 


tiff^i  right  Co  a  pew,  the  Court  ad- 
judged the  rigki  to  be  in  the  plain 
tiff,  and  admoaiahcd  the  defendao 
not  to  sit  in  the  pew  ;  the  Court  o 
Arches  reversed  the  sentence,  ba 
also  admonished  tlie  defendant  ao 
to  use  the  pew  again ;  the  sentence 
were  held  nai  eomclusroe  evidence  c 
the  plaintiftS  right  in  an  action  fa 
a  disturbance  between  the  same  pai 
ties.    Cross  v.  Salter j  E,  dO  Geo.  2 

Pege6Si 

14.  An  averment  in  a  declaration  <m 
1 1  G*.  2.  €•  19.  s.  3.  to  recover  doubl 
the  value  of  goods,  removed  in  orde 
to  prevent  distress,  that  *^  blL  in 
**  due  for  ren^'  before  the  goods  wer 
removed,  need  not  be  precisel 
proved  as  Uid.  Gwhsnet  ▼.  PUBpi 
E.  30  Geo.  3.  64 

15.  Nor  is  the  notice  of  distress,  whic 
alledged  a  ii^fferetU  sum  to  be  dm 
material.  U 

16.  Whether    the   declarations  of 
pauper  as  to  his  settlenMnt  beac 
mbsible  evidence  to  prove  his  settli 
ment  after  his  death.    On.  ?  R.  ^ 
Inhabitants  ofErisweUj  Tr.  30  G. : 

70 

17.  If  two  justices  take  the  examina 
tion  of  a  pauper  relative  to  his  se 
tlement,  but  do  not  remove  hk 
and  the  pauper  afterwards  die  < 
become  insane,  whether  two  othn 
justices  may  remove  his  family  c 
that  evidence  only.  Qu.  f  i 

18.  Quare,  if  there  be  any  other  ii 
stance,  in  which  hearsay  <:videiH 
is  admissible,  but  these  two,  namel 
the  cases  of  pedigrees  and  prescri] 
tions  I  i 

19.  A  witness  may  refresh  hismemoi 
by  any  book  or  paper,  if  he  can  a 
terwards  swear  to  the  &ct  from  b 
own  recollection  :  but  if  he  cano 
swear  to  the  fact  from  recoUectii 
any  further  than  as  finding  it  € 
tered  in  a  book  or  paper,  the  origit 
book  or  paper  must  be  produce 
Roe  d.  Church  v.  Perkins,  Tr. 
Geo.  3.  7 


EXCISE. 


See  LicsNCC. 
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EXECUTION. 
See  Practice,  No.  22,  23, 24, 26.  27. 

31.      SnERIFF. 

EXECUTOR. 

See  JoijJDER  IN  Action,  No.  3,  4. 
Landlord  and  Tenant,  No.  1. 
Probate, 

1.  If  a  debtor  make  his  creditor  and 
another  person  executors,  and  the 
creditor  neither  proves  the  will,  nor 
acts  as  executor,  he  may  maintain 
an  action  against  the  other  for  his 
demand  on  the  testator.  Rawlinson 
V.  Shaw,  H.  30  Geo.  3.      Page  557 

2.  If  an  executor  plead  (to  an  action 
on  bond)  payment,  and  omit  to 
plead    pUne    administravit,   and  a 

^  verdict  be  given  against  him  oa  such 
plea,  it  operates  as  an  admission  of 
assets  in  an  action  founded  on  that 
judgment,  suggesting  a  devagimvii. 
Ervmg  V.  Peten,  Tr.  30  Geo.  3. 

685 

3.  But  if  he  plead  plene  administravii, 
he  is  only  liable  to  the  amount  of 
the  assets  in  his  hands.  Harrison  v. 
Beetles,  cor.  Lord  Mqn^ld  at  Guild- 
hall 1769.  «88 

EXECUTOR  desaniort. 


1.  An  executor  (l.«.  I.  pannot  discharge 
himself  from  an  action  brought  by 
a  creditpr  by  delivering  over  the 
effect Ao  the  rightful  executor  after 
the  action  is  brought.  Curtis  v.  Ver- 
non, E.  30  Geo.  3.  587 

%  Nor  can  he  retain  for  his  own  debt  of 
an  hiffher  nature  by  consent  of  the 
righttul  executor,  given  after  the 
bringing  of  the  action  by  the  cre- 
ditor, ib. 

EXECUTORY  DEVISE^ 
See  Devise* 

1.  An  executory  devise  is  transmissible : 
assignable ;  descendible ;  and  de- 
visable. Jones  V*  Roe,  in  error, 
H.  29  600.8.  94,5. 

Vol.  hi. 


F. 


FACTOR. 
&e  Consignor.  'Lien. 

FALSE  IMPRI^NMENT. ' 

1.  A  defendant  in  an  action  for  false 
imprisonment,  pleading  a  jufitifica- 
rion  under  mesne  proeess  sued  onthy 
him  in  a  cause  th  which  he  'Was 
plaintiff,  may  state  that  the  writ 
issued  upon  an  affidavit  to  hold  to 
bail,  without  setting  forth  the  cause 
of  action ;  for  if  a  party  be  arrested 
maliciously  and  without  any  caase 
of  action,  his' remedy  is  by  an  ac- 
tioq  for  maliciously  holding  him  to 
bail.  Belky.Broadbent^  £.^9G.'3. 

Pag^  183 

FALSE  PRETENCES. 

1.  To  constitute  an  offence  within'SO 
G.  2.  c.  24.  money  or  goods  must  be 
obtained  by  the  defendant  by  ^ false 
pretence  with  intent  to  defrqud :  an4 
it  js  no  objection  that  the  pietence 
consists  in  a  representation  as  of  some 
transaction  to  take  place  at  a  future 
time.  J.  Young  V.  The  King,  In  errop^ 
H.  29  Geo.  3.  98 

2.  Where  the  pretence  is  conveyed  by 
words  spoken  by  one  'defendant  in 
the  presence  of  others,  who  are  act- 
ing in  concert  together,   they  may 

'  b«  all  indicted  Jointly.  {^. 

^   FEES. 

1,  Justices  in  Sessions  have  noauthority 
to  fix  the  bailiffs'  fees  for  arrests  in 
civil  suits;  nor. will  the  Court  of 
B.  R.  allow  more  than  the  usual  fee 
of  one  guinea,  though  a  larger  sum 
has  been  in  fact  paid  under  the  sanc- 
tion of  a  table  of  fees  settled  by  the 
Sesaions,  and  acted  upon  in  prac- 
tice for  many  years,  Boldero  v. 
Mosse,  M.  Geo.  3.  417 

FEME  COVERT. 

See  CoPTnoLp,  No.  3.  FLSi^DiNo, 
No.  23. 

3F 
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FIERI   FACIAS. 

SeeSmam.  Pe&ctkk,  No.  22,  SS, 
S4.S7.     ' 

FILE. 

See  PucncKs  No.  St.  47. 

FINE. 

U  A  fiae  levied  by  a  copyholder,  who 
cootwues  in  posMtsioB,  is  void  as 
Ufaitist  the  lord.  Roe  v.  HeUier^  E, 
MGeo.8.  PiigeXeH 

FISH. 

I.  Fiflh  are  tithaMe  by  custom,  and 
the  pioprietors  of  such  tithes  are 
liable  to  be  rated  to  the  relief  of  the 
foot.R.  T.  T.  Carlifim,Tr.99  G.3. 

885 

FLEET    PRISON. 
S4i  VmActicx,  No.  26. 

FORFEITURE. 

See  COFTHOLD. 

I 

FRAUD. 

1.  If  il.  agree  to  give  B,  a  certain 
sum  for  goods,  in  advancement  of 
C,  any  secret  agreement  between 
.fi.  and  C.  that  the  latter  shall  pay  a 
further  sum,  is  void,  as  a  fraud  upon 
ji.;  and  B.  cannot  recover  such 
further  sum  against  C.  Jacksou  v. 
Duchaire^  H.  30  Geo.  3.  551 

FREIGHT. 
See  AMxmALTT,  No.  3,  4,  5,  6.    Insu- 

BANGB»  No.  4. 

G. 

GUERNSEY. 
SeeSnvQQLiva. 

H. 

HALFPAT. 
See  OrnciRs. 


HEREDITAMENTS 


w» 


Sar  BnUE,  No.  t,  8. 

HIGHWAY. 

« 

See  Pleadihc,  10.  18. 

HYPOTHECATION. 
See  Admiraltt,  No.  1,2. 

Id^  J. 

JEOFAILS. 
See  Tevue,  No.  4. 

INCLOSURB. 

See  MAiroft. 

INDEMNITY. 

1.  Declaration  oo  bond  :  plea  that 
was  conditioned  for  peribrraaace 
covenants,  wfaicb  were  to  indeowi 
the  obligee  from  alimony  and  defa 
incurred  b^  Ina  wife  after  ibeirsep 
ration,  and  that  defeadaat  had  pe 
formed  the  eorenants :  replicatio 
that  a  judgment  was  recoven 
apainst  the  obligee  by  a  creditor 
his  wife,  and  he  paid  debt  and  coM 
of  which  defendnnt  had  notice.  C 
demurrer,  the  defendant  was  beJ 
liable  for  the  €o$is  as  well  as  tl 
debt ;  for  the  covenant  to  inden 
nify  is  general ;  and  it  was  not  nece 
tary  for  the  plaintiff  to  give  notic 
that  an  action  was  .  commeaccd 
but  if  it  had  been  necessary,  tli 
plaintiff  must  havo  recovered  a 
these  pleadings  :  for  the  defendai 
has  admitted  notice.  DmfieU  \ 
Scoti,  Tr.  M  Geo.  S.  Page  37 

2.  A  broker,  when  he  bought  goods  ft 
his  principal,  agreed  for  J-per  eea 
.to  indemm^  him  from  any  loss  o 
the  resale :  it  was  held  that  this  ui 
dertaking  was  discharged,  when  tk 
principal  had  a  feir  opportunity  c 
selling  to  advantage,  but  neg lerte 
it,  tho'  he  was  afterwards  obliged  t 

•Sf^i^^  *~»-    C«rfy  V.  £imoi 
it  30  Oto.  J*  §2 
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INDICTMENT. 

See  Arrest,  No.  4.  CERTioRikiu 
False  Pretencei.    Libel. 

J.  Where  several  act  in  concert  toge- 
ther, and  one  of  them  in  the  pre- 
tence  of  the  others  issues  a  false  pre- 

'  tence  (by  words)  to  obtain  money 
or  goods,  tbey  may  all  be  indicted 
jointfy.  J.  Yotmg  v.  The  King^  in 
errory  H.  29.  Geo.  d.        '   Page  98 

3.  It  is  no  objection  in  arrest  of  judg. 
ment  that  the  indictment  contains 
several  charges  of  the  same  nature  in 
the  different  counts.  %b. 

8.  But  in  the  case  of  felony,  if  it  ap- 
pear before  the  prisoner  has  pleaded, 
or  the  jury  are  charged,  that  he  is 

*  to  be  tried  for  separate  offences,  the 
Judee  in  his  discretion  may  quash 
the  indictment.  106 

4.  Or  if  the  Judge  do  not  discover  it 
till  after  the  jury  are  charged,  he 
may  put  the  prosecutor  to  make  his 
election  on  which  charge  he  will 
proceed.  ib, 

$•  When  a  defendant  in  an  indictment 
is  brought  up  for  judgment,'his  acts 
subsequent  to  the  trial  may  be  con- 
sidered, either  by  way  of  aggravat- 
ing or  mitigating  the  punishment, 
even  thoueh  they  be  separate  and 
distinct  ofrences,  for  which  he  may 

*  be  afterwards  punished.  But  in  such 
cases  the  Court  will  take  care  not  to 
inflict  a  greater  punishment  than  the 
principal  charge  itself  will  warrant. 
B.  v.  fVUhers,  M.  30  G.  3.  428 
And  R.  V.  Walter,  M.  30  Geo.  3. 

432it. 

C.  An  indictment  against  the  parish  of 

B.  for  not  repairing  a  road  leading 

•/rom  A.  to  B.  is  exclusive  of  B.,  and 

therefore  bad  ;  and  it  it  is  not  aided 

by  a  subsequent  allegation  that  a 

^    eertain  part  qf  ike  same  highway 

,   situate  in  B.  is  in  decay,  &c.    R.  v. 

Gamlmgay,  H.  30  Geo.  3.  513 

INFORMATION. 
See  Quo  Wirramto. 

l.  The  Court  will  not  gnuit  an  in** 
formation  agiainit'  a  magistrate  foif 

r 


having  improperly  convicfftd'a  J>fcr- 
son,  unless  the  *  party  compkiinrng 
make  an  exculpatory  aflidavit  deny- 
ing the  charge*  R.  v.  Webster^  Tn 
29  Geo.  3.  Page  388 

INQUIRY,  Fri>iV<2/: 
See  Biles  of  Exchange,  No.  7»  8. 

INSPECTION. 

See  AxTAcifMENT,  No.  7. 

1.  Leave  to  inspect  the  Court  Rolls,  ^c. 
of  a  manor  is  granted  of  course  on 
tlie  application  of  a  tenai^t  of  the 
manor,  who  has  been  refused-  tfiat 
permission  by  the  lord.  R.y.' Shelley^ 
H.  29  Geo.  3.  ^  .  141 

2.  But  in  a  question  between  the  lord 
and  a  stranger^  no  sucli  permission  is 
granted.  Talbot  v.  Villeboysi,  M. 
23  G.  3.  B.  R.  cited  in  142 

3.  Though  in  an  action  by  a  corpdra- 
tiori  for  toll  agahist  a  stranger,  the 
Court  will  give  the  defendant  leave 
to  inspect  papers,  &c.  relating  toth^ 
question.  Corporation  of  Barnstable 
V.  Lathey,  E.  20.  Geo.  3.  303 

4.  Where  a  rule  had  been  granted  for 
an  information  in  the  nature  of  a  oteo 
warranto  against^,  to  shew  by  what 
authority  he  claimed  to  be  mayor  of 
G.  on  the  relation  of  some  of  the 
corporators;  add  another  rule  m 
thai  cause  for  inspecting  all  the  cor^ 
poration  books,  &c.  directed  to  the 
town-clerk ;  an  inspection  of  #tfcAoit- 
ly  as  related  to  the  election  and  office  of 
mayorwasheldto  be  a  sufiicient  com- 
pliance with  the  rule,  so  as  to  pro- 
tect  the  town-clerk  from  an  attach- 
ment as  for  a  contempt ;  it  appeair 
ing  that  he  had  acted  bona  fide.  R. 
V.  Babb,  H.  30  Geo.  3.  570 

INSURANCE. 

{See  Assumpsit,  No.  3* 

U.  If  a  ship  be  insured  by  the  terms  of 
the  policy  in  any  lawful  trade,  and 
the  barratry  of  the  mkster  be  inen« 
tioned  as,pne  of  the  risks  to  be  bora 
by  the  imder-writers,tfacy  are  liable 
for  a  loss  which  happens  by  the  bar- 

3F2     *  ratry 
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rmtrj  of  the  master  by  smuggliag. 
Havelock  v.  HoncUlj  E.  29  Geo.  3. 

Pagrif  277 

2.  The  ttipulatioD  respecting  the  em- 
ploy men  t  of  the  ship  in  a  lawful 
truae,  must  be  applied  to  the  trade 
m  which  the  owners  employ  her.     ib, 

3.  Goods  were  insured  from  the  lading 
of  them  on  board  the  sbip»  ^'  lost  or 
not  lost,"  and  warranted  well  on  a, 
particular  day :  the  ship  was  lost  on 
that  day  before  the  policy  was  under- 
written :  and  it  was  holden  that  the 
under- writer  was  liable,  for  the  war- 
rantry  was  complied  with  by  the  ship's 
beiu^  safe  any  time  of  that  day. 
BtaeUkurst  v.  Cockelij  Tr.  20  Geo.  3. 

360 
4k  The  assured  upon  a  valued  policy 
on  freight  is  entitled  to  recover  the 
whole  amount,  though  part  of  the 
goods  only  were  on  board  at  the 
time  the  ship  was  lost,  the  rest  being 
ready  to  be  shipped.  Montgomery  v. 
Erginton,  Tr,  29  Geo.  3.  362 

k.  If  goods  be  insured  from  A.  to  B. 
in  a  neutral  ship,  it  is  sutlicient  to 
diarge  the  under-writers,  that  the 
ship  was  neutral  when  she  sailed. 
Tyson  v.   Gurney,  M.   30  Geo.   3. 

477 

6.  The  Stat.  16  Geo.  3.  c.  5.  which  sub- 
jected  to  forfeiture  all  American  ships, 

and  all  other  ships  with  their  cargoes, 
trading  to  any  port  of  the  colonies,  does 
not  extend  to  the  property  of  Amcj- 
ricans  on  board  any  other  ship  not 
trading  to  one  of  those  ports :  so  that 
an  iuijurance  of  the  property  of 
Americans  in  sl  Dutch  ship  Jro?n  Am- 
sterdam to  St,  Eustatia,  is  not  pro- 
hibited by  that  act.  ib. 

7.  If  a  ship  or  cargo  insured  be  taken 
and  condemned  as  prize,  it  is  not 
necessary  fortheinsured  tomakeany 
claim^  or  appeal  before  they  call  on 
the  under-writers.  ib. 

INTENDMENT. 
See  Sessions^  No.  4. 

INTEREST. 
See  UsuET. 


IN  TRANSITU, 


See  CoKSiovoR. 


JOINDER  IN  ACTION. 

* 

1.  The  assignees  of  Am  a  bankrupt,  a 
also  of  B*  a  baaknipt,  under  sef 
rate  commissions,  cannot  recover 
the  same  action  mjoisit  debt  due  fn 
the  defendant  to  both  the  banknip 
and  nlsosrparmte  debts  dm  toeack  ;aj 
if  in  such  mn  action  the  jury  ha 
assessed  the  damages  scTerallY  oat 
separate  counts,  the  Court  will  vn 
the  judgfnent  on  those  counts  wlii 
demand  the  debts  due  to  each  bai 
Tu^tseparaieiy. Hancock  r.  Haym< 
JH.  Geo.  3«  Page  A 

2.  But  where  the  plaintiffs  sued  as ; 
signees  of  A.  and  B.  and  also  i 
signees  of  C  for  a  joint  demand 
due  to  all  the  bankrupts,  the  dec 
ration  was  held  good  on  a  motion 
arrest  of  judgment.  Streat/eld 
Hallidayj  Tr.  30  Geo.  3.  7 

3.  A  count  for  money  had  and  receiv 
by  defendant  to  the  use  of  the 
ecutor^  as  such,  may  be  joined  t< 
count  for  money  faadf  and  receiveti 
the  use  of  the  testator.  PetrU 
Hannay,  E.  30  G.  3,  ( 

4.  But  a  count  for  a  debt  due  to  i 
executor  in  his  <nmn  right  cannot 

JOINT, 

See  Indictment,  No,  !• 

ISSUE-MONEY. 
1.  If  the  Court  see  reason  to  lusp 
that  a  qui  tarn  action  is  coromeot 
merely  for  the  issue-money,  tl 
will  on  motion  permit  it  to  be  p 
into  Court  to  abide  the  event  of 
suit.  Parker  qui  tarn  y.  Macfen 
H.  29  Geo.  3. 

m 

ISSUE^ 

1.  The  word  "  issue  '»  includes 
scendants  in  the  most  remote  degr 
Ht^don  V.  Wihhere,  7V.29  G.3. 
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1.  A  bond  given  by  a  father  on  the 
Uarriage  of  his  daughter,  was  con- 
ditioned for  payment  of  interest  of  a 
certain  sum  to  the  husband,  or  his 
execntors  during  the  oblig^or's  life, 
andalso  for  payment  of  the  principal 
to  the  husband  or  his  executors, 
^^tfain  a  limited  time  aAer  the  obli- 
gor's death,  if  any  of  the  issue  of  the 
body  of  his  daughter  should  be  living 

'  at  that  time  ;  there  were  children 
of  the  marriage,  who  all  died  liefore 
'the  obligor,  leaving  grand'children ; 
the  grand-children  were  deemed  to 
be  issue  of  the  body,  &c.  within  the 
meaning  of  the  condition ;  and  con- 
sequently the  husband's  executors 
were  entitled  to  recover  on  the  bond 

Page  373 

JUDGMENT. 
'^ee  Replevin. 

JURISDICTION- 

'  Sc!e  Adhiralty.  Attornies,  No. 
1, 2.    Licenses.     Prohibition. 

1.  A  charter  granting  jurisdiction  to 
borough  magistrates  over  a  di.«ttrict 
not  within  the  borough,  does  not 
exclude  thecountv  justices  without 
express  words.  Wankley  v.  Wtn" 
Stanley,  E.'29  Ceo.'S.  270 

2.  And  though  such  charter  contain 
words  of  reference  to  former  charters 
in  which  exclusive  jurisdiction  is 
given  to  the  borough  justices  within 
the  borough,  and  add,  that  they 
simll   have  jurisdiction   within  the 

'  new  district  tit  tarn  amp/is  modo  Sf. 
forma,  &c.  yet  if  there  be  in  the  lat- 
ter charter  a  saving  clause  of  the 
rights  of  the  Crown  and  of  all  other 
persons,  the  borough  justices  have 
x)nly  a  concurrent  jurisdiQliou  with 
the  county  magistrates.  ib. 

3.  Where  the  words  of  a  charter  are 
doubtful,  they  may  t>e  explained  by 
usage.  ib, 

4.  The  jurisdiction  of  county  justices 
can  only  be  taken  away  by  express 
words,  ib, 

6.  The  jurisdiction  of  the  superior 

courts  at  Westminster^  cannot  be 

*    ousted  but  by'expre«swofdi  or  ne- 


cessary implication.     Caiet  q«  t.  v  • 

Knight,     The  Same  v.  MeilUh,  M. 
30  Geo.  3.  Page  442 

6.  The  ^  Geo.  3.  c.  51.  having  created 
penalties  of  50/.  and  of  10/.  and 
having  enacted  that  the  former 
should  be  sued  for  in  any  of  the 
courts  at  Westminster^  and  provided 
that  it  should  and  might  be  lawful 
for  justices  of  the  peace,  &c!  to  hear 
and  determine  the  latter,  with  a 
power  to  them  to  mitigate  the  pe- 
nalties, &c.  it  was  held  that  such  pro« 
viso  ousted  the  jurisdiction  of  the  su- 
perior courts,  as  to  the  10/.  penal- 
ties. ib» 

7.  When  a  defendant,  living  within 
the  jurisdiction  of  the  Court  of  Re- 
quests at  Westminster,  is  sued  in  ont 
of  the  superior  courts  for  a  debt  un- 
der 405.  he  may  plead  the  23  G.  2. 
c.  27.  in  bar.  Taylor  v.  Blair,  M. 
30.  Geo,  3.  452 

8.  But  it  he  omit  to  do  so,  the  Court  will 
not,  after  verdict,  either  enter  a  sug- 
gestion on  the  record,  that  the  de- 
fendant lived  within  that  jurisdic- 
tion, or  stay  the  proceedings.       ib, 

9.  The  meaning  of  the  74|h  section  of 
28  Geo.  3.  c.  38.  (relative  to  the  ex- 
portation of  wool),  which  enacts  that 
any  information  upon  it  shall  be  tried 
by  a  jury  to  be  summoned  am  of  on-, 
other  count  If  y  than  that  where  the  fact 
was  committed,  is  that  the  trial  shaU 
be  had  in  {Mother  county^  JDyer  v. 
Haittsworth,  E,  30  G.  3.  611 

10.  And  under  the  31st  section,  the 
Court  out  of  which  the  record  issues 
is  to  give  judgfnent,  and  not  the 
Court  of  Nisi  Prius  where  it  is  tried. 

t». 

JUSTICES  OF  THB  PEACE. 

Sec  Fees.    Jurisdiction.    Li- 

CBKCES.    Sessions.  * 

1 .  Where  magistrates  are  to  execute  a 
judicial  act,  they  must  meet  and  ex- 
ecute it  together.  R.  v.  Forrest,  H. 
2»  Geo.  3.  38 

2.  Therefore  an  appointment  of  over- 
seers by  two  juttioes  ^cpantfdBir  b  bad* 

.  ib. 

3F3  8  So 
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^  So  is  an  inc)eDture  of  a  parish  ap- 
preutic«.  R>  ▼•  Uampstaii  Ridge- 
wmre,  Tr.  20  G.  3.  Page  380 

4.  So  19  ao  order  of  removal ;  or  an 
order  of  filiation.  ib. 

if  But  where  the  justices  act  ministeri- 
aUy^  as  in  allowing  a  poor-rate,  they 
may  act  separately.  ib*  381, 2 

6«  The  justices  at  Sessions  are  not  bound 
to  ftct\y^2^\^  adjourn  the  hearuif  of 
an  appeal  against  any  order  ot  re- 
moval at  the  next  Sessions,  if  they 
think  the  appellants  had  sufficient 
time  to  come  prepared  to  try  it,  and 
to  give  notice  to  the  respondents. 
R.  V.  The  Juiticei  of  Yorkshire,  E. 
28  Geo.  3.  160 

JUSTIFICATION. 
See  Pleading. 

1,  A  person  may  justify  hunting  foxes 
over  the  grounds  of  another,  because 
they  are  noisome  animals.  Nicholas 
V.  Badger  J  37  ^  38  £.  C.  B.     250 

K. 

KING'S  BENCH  PRISON. 

1.  A  rule  ascertaining  the  l>oundarics, 
E.  30  Cko.  3.  583 1 

2.  A  rule  regulating  the  granting  of 
day-rules.  ib.  584 


L. 


LANDLORD  and  TENANT. 

See  CoviMANT.    Land-Tax.    Prac- 
tice, No.  46. 

1.  In  the  case  of  a  tenancy  from  year 
to  year  as  long  as  both  parties 
please,  if  the  tenant  die  intestate, 
his  administrator  has  the  same  inte- 
rest in  the  land  which  h\^  intestate 
had.  Deed, Shore  v.  Porter,  //,  2D 

,      ('-  3.  13 

S.  A  lessee  for  21  years  at  a  pepper- 
corn rent  for  the  first  half  year,  and 
a  rack-rent  for  the  lest  of  the  terra, 

.    who  by  agreement  was  to  put  the 


taies,  rfitea»  aasessnientas  and  ovpoj 
Itoiw,  having  assigned  bis  teimlbr 
•mall  sum  in  gross,  was  bdd  wA,  1 
be  liable  to  p«j  the  ezpence  of 
party  wall,  ciliwr  by  the  proviso 
of  the  14  Geo.  3.  c  78. «.  41.  or  1 
the  covenant :  but  that  charge  aii 
in  such  case  be  born  by  the  origin 
landlord.  SoKtkalt  v.  Ltat&dU 
AT.  30  Geo,  3.  Page  4j 

3.  The  statute  14  Geo.  3.  r.  78.  j.  4 
intended  to  throw  that  burrte8< 
persons  to  whom  long  leases  had  bet 
granted  with  a  view  to  an  in/vap 
mtnt  of  ike  estate^  and  who  sfte 
wards  umderrkt  at  a  condidenb 
encrease  of  remi.  j 

4.  A  lesse  oi  such  a  term^  who  afte 
wards  sold  ike  lease  for  a  sumingroi 
would  also  be  liable  within  this  ac 
oemo.  j 

5.  A  lease  in  1785,  for  3,  6,  or  9  yeai 
determinable  in  1788,  1791,  179 
is  a  lease  for  9  years,  determmab 
at  the  end  of  3,  or  6  years,  by  eitb 
of  the  parties,  on  giving  reasooab 
notice  to  qnit.  CSoodrigki  v.  Ric 
ardsom,  3L  30  Geo.  3.  4( 

LAND-TAX. 

See  Settlement  by  Rate. 

I.  Under  a  covenant  in  a  buildii 
lease  by  the  tenant  to  pay  all  li 
taxes  (except  the  land-tax),  tl 
hindlord  is  only  to  pay  the  old  lam 
tax,  and  not  the  additional  land-ti 
occasioned  by  the  improvement  < 
the  estate.  Hyde  v.  HUl  Tr.  ^ 
Geo.  3.  3« 

LEASE. 
See  Landlord  and  Tehant. 

1.  Under  the  settlement  of  an  esU 
with  a  power  to  the  tenant  in  po 
session  to  let  aU  or  om  part  oftl 
premises,  so  as  the  usual  rents  be  t 
served,  a  lease  of  tithes  which  hi 
not  been  let  before,  was  held  vei 
PomerjfY.  Fartimgiom,  Tr.^Geo. 

5.  In  these  cases,  the  imestion  of  ti 


premises  in  repair,  and  covenanted  J     parties  is  to  govern  the  Conrf  m  mm 
to  pay  the  land-iax  and  all  other}     ttruiu^  the  power*         ^^««»m«» 
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LIBEL. 

SeeYzvvEj  No,  1,8,    iNDiCTMUfT, 

No,  6. 

1.  On  the  trial  of  an  indictncat  for 
a  libel,  the  oaly  questioat  fiir  the 
consideration  of  the  jury  are  the  hd 
of  publishine,  and  the  truth  of  the 
itmuendoi.  Whether  the  subject  mat- 
ter be  or  be  not  A  libel  is  a  question 
of  law  for  the  consideration  of  the 
Court.  R.v.7TieDeaH9fSi.Aiaph, 
M.  25  Geo.  3.  and  R.  v.  Withers^ 
a.  90  Geo.  3.  Page  428 

LICENSES. 

1.  A  person  who  sells  spirituous  liquors 
by  retail,  without  a  license  from  two 

•  justices  of  the  peace,  is  liable  to  the 
penalties  of  the  5  6m.  8.  c.  48.  tho' 
he  has  a  license  from  the  commis- 
sioners of  the  excise  to  retail  spi-, 
rituious  liquors.  R.  V.  DoumeSf  H. 
80  €feo.  8.  580 

2.  The  exceptioD  in  the  28  6eo.  2. 
^.  28.  that  nothing  m  that  act  shall 
extend  to  alter  the  time  of  granting 
licenses  in  ekies^nd  iaums  corporate, 
does  not  exempt  such  places  from  the 
operation  of  other  parts  of  that  act, 
batmagistrate»insuch  districts  must 
give  the  same  notice  of  their  meeting 
to  grant  licenses  as  justices  for  a 
county  give.  ib* 

8.  Whether  Wesimmster  be  a  city  with- 
in the 28  Gfo.  2.  C.28.  Qtt  .'        ib. 

LIEN. 
See  Attornibs,  No.  1, 2. 

]  •  A  fector  has  no  lien  on  goods,  unless 
they-come  into  his  actual  possession. 
KhUeck  V.  Craig,  H.    29  Geo.  3. 

119.  783 

%  And  therefore  though  a  fiustor,  in 
consideration  of  goods  beingconsign- 
ed  to  him,  accept  bills  drawn  by  the 
consignor,  and  pay  a  small  part  of 
the  freight  afker  they  arrive,  yet  if 
be  become  insolvent  before  the  bills 
are  paid,  and  before  the  goods'  get 
intp  bis  actual  possession,  the  con-^ 
signor  may  stop  MiemmrnBcrilM.  ti. 


3.  An  abioiuie  bill  of  sale  of ashipol  sea 
is  void  by  28  Geo.  3.  e.  80.  $.  17. 
unless  the  certificate  of  the  registry 
be  recited  therein;  although  the  ven- 
dee give 'at  the  same  time  an  undert 
taking  to  restore  the  ship  oa  a  futttre 
day,  on  payment  of  a  certain  sum  ad- 
vanced by  him  on  the  credit  of  this 
security.  BoUeston  v.  Hibtert,  M. 
30  Geo.  3.  Page  400 

4.  A  nd  though  the  vendee  bad  abo  the 
grand  bill  of  sale,,  and  had  taken 

Essesslon  of  the  ship  immediately  on 
r  arrival,  it  was  held  that  be  coohl 
not  retain  th^  ship  as  haviiig  a  lien 
on  her,  aeainst  the  assignees  of  the 
vendor,  who  became  a  bimikrupt  afker 
this  transfer  of  the  s hipw     ITke  Same. 

iL 

LliGHT-HOUSES. 

1.  Briiiih  ships,  in  passbg  by  the  MJiof 
stone  and  other  light-houses  m  urn 
channel,  not  toucbine  at  any  phiOk 
in  Greai  Briiaim  or  trelaad^  are  nst 
*  liable  topay  the  light-house  duties  lOk 
the  Trndty  House,  The  Triaiiii 
House  V.  Sorsbie,  TV.  30  G^.  3. 788 


LIMITATIONS^ 

Su  DXVISE. 

LIMITATIONS,SWsl»«f. 

1.  When  it  may  be  pleaded*  See  Pbac* 
ttcE,  No.  10. 

2.  Whether  the  lord's  right  of  entry  for 
a  forfeiture  be  not  barred,  iafter  20 
years  by  tlie  statute  of  limitati<His  1 
Qu.  Roe  d.  TamaU  v.  BOfkri  Jg. 
29Geo.3.  173.8. 

3k  An  attachment  of  privilefe  is  not  a 
continuance  of  a  bill  of  JUkUUessiB,  so 
as  ta  avoid  the  statute  of  limitBlions. 
Smiths. Bower,  Tr.Sf^ Geo.  S^  882 

LORD  OF  A  MANOR. 

&e  COPT]IOI«1I.  InsfTCTIOlly  No.  1>2» 

LORDS'  ACT. 
AaOvfiOBma^ 

3*4 
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MAJORITY* 

1.  Under  the  0  Geo.  l.r.  7.  s.  4.  which 
.  enablei  the  churchwardens  and  over^ 
'  seers,  with  the  consent  of  the  ntqjor 
i  pari  of  the  pdrkhiauers,  to  contract 
.  fixr  the  proviilin^  of  the  poor,  it  is  not 
'  necessary  thato//  the  churchivardr ns 
.  and  overseers  should  concur :  tlie 
contract  of  a  uiajorify  of  them  will 
1  bind  the  rest.  jR.  v.  Beesion,  E, 
:   80  Geo.  3.  Pagehin 

MALICIOUS  HOLDING  TO  BAIL. 
See  False  iMPRisoNMENt. 

MANDAMUS. 

iSee  ATTACUMEifT»  No.  4,  5.     Ses- 
*    tio>ffs,  No<  5. 

1.  Where  the  minister  of  an  endowed 
dissenting  meeting-house  had  been 
expelled  by  a  majority  of  the  congre- 
gation^ the  Court  refused  a  mandamus 
to  restore  him,  which  was  applied  for 
in  order  to  enable  him  to  justify  his 
conduct,  because  it  did  not  appear 
that  he  had  complied  with  all  the  re- 
quisites necessary  to  give  hini  a  prima 

facie  title.      R.  v.  Jotham^   11,  30 
Geo.  3.  675 

2.  Upon  application  for  2i  mandamus  to 
be  restored,  the  party  must  shew  a 
prima  Jacie  title,  because  he  may,  if 
properly  admitted,  have  another  re- 
medy. Secus  on  a  mandamus  to  ad- 
init.  ib. 

•3.  On  a<commission  of  charitable  uses  it 
was  agreed  between  the  lord  of  the 
manor  of  A.  and  the  inhabitants  of 
W.  within  the  manor  that  certain 
copyhold  lands  should  be  let  for  the 
maintenance  of  a  stipendiary  curate  of 
the  chapel  of  IV.  to  be  nominated  by 
a  majority  of  the  inhabitants,  and  to 
be  allowed  by  the  lord,aud  by  him  pre- 
sented to  the  ordinary  for  a  license  to 
preach  f  the  usage  of  nominating,  <*^c. 
had  been  pursuant  to  the  agreement; 
And  now  the  lord  liaviug  refused  to 
allow  and  present  the  nominee  of  a 
majority  of  the  inhabitants^  the  lat- 


ter prayed  a  mandamMS  which  tfal 
Cbort  refused  ;  lor  their  right  is 
either  a  mere  trust,  and  then  their 
remedy  ia  iu  equity,  or  it  is  a  legal 
rights  and  tbeo  a  quare  impedit  will 
>  lie.  K.  V.  Marquis  of  Stafford,  E, 
30  Geo.S.  Page  64C 

4.  If  the  right  of  nomination  be  in  one, 
and  of  presentation  in  another,  and 
either  impede  the  other  in  hb  right 
a  quare  impedit  lies.  ib, 

5.  Where  the  right  of  nominating  » ii 
A.  and  of  presenting  In  B^B.  is  tc 
judge  of  the  qualification  of  the  per- 
son nominated,  iu  the  same  mannei 
as  a  bishop  does :  but  if  the  persoi 
presenting  object  to  the  nominee  oi 
the  ground  of  immorality,  that  mos 
be  tried  by  a  jury.  A 

MANOR. 

1.  Any  person  who  is  seised  in  fee  o 
part  of  a  waste  within  a  manor  ma; 
approve,  leavinga  sufficiency  of  con 
mon,  though  he  be  not  the  lord  of  th< 
manon  Ghver  v.  JLaase,M.  30  Geo.  9 

44J 
MARRIAGE. 

5ee  Issue. 

MEETING-HOUSE, 
See  Mandamus,  No.  1. 

MILITIA-MEN. 

See  Removal,  No.  1. 

MISNOMER. 

5ee  Practice,  No.  38,  39,  40. 

MONEY,  hady  and  received,  and  pel 
See  Assumpsit.     Bills  of  Exchang 

MORTGAGOR. 

5ee  Covenant.  Settlement  by  i 
ia/e^No.6.     Ship. 

MUTUAL    CREDIT. 
See  Set-off. 
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N. 

NAVIGABLE  RIVfeRS. 
See  RiYERS. 

NEW. ASSIGNMENT* 
See  Pleading,  No.  U,  12. 

NOLI   PROSEQUL 
See  Costs,  No.  6. 

NON-RESIDENCE* 
See  Penal  Action,  No.  1)2. 

NON-SUIT. 

1.  if  one  of  two  defendants  suffer  judg- 
ment by  default,  and  the  other  go  to 
trial,  the  plaintiff'  cannot  be  non- 
suited as  to  him,  but  such  defendant 
must  have  a  verdict  if  the  plaintiff  fail 
to  make  out  his  case.  Hmmay  v. 
Smiih,  Tr.  30  Geo.  3.        Page  662 

NOTICE. 

See  Indemnity,  No*  1^  Landlord 
AND  Tenant,  No.  5.  Pleading, 
No.  14,  15.    Time.    Trial,  fio,  3. 

1.  It  is  not  necessary  in  penal  actions  to 
give  the  defendant  himself  notice  to 
produce  papers,  &c. ;  notice  to  his 
agent  or  attorney  is  sufficient.  Cates 
q.  t.  V.  WhUer,  E.  2»  Geo.  3.    306 

NUDUM    PACTUM- 

See  Assumpsit. 


O. 


OCCUPIER. 

See   Apprentice.     Pleading, 
35,  36« 


No. 


OFFICERS,  Ptf^o/. 

1*  The  creditors  nnder  the  Lord's  act 

may  compel  the  debtor  to  include  in 

^  his  schedule  every  thing  that  he  can 

•ell  for  bis  own  benefit :  but  the  half* 


pay  of  an  officer  is  not  the  subject  of 
safe ;  and  therefore  the  crblitors 
cannot  compel  him  to  include  it  in 
his  schedule.  Flarty  v.  Odlum^  TV* 
30  Geo.  3.  Pc^e  681 

OR. 

1.  In  ohler  to  effectuate  the  intention  of 
the  parties,  the.  Court  will  construe 
the  word  "  or*'  to  mean  "  and** "as 
well  in  a  surrender  of  copyhold  pre- 
mises as  in  a  will.  Wrighi  ▼•  Kemp^ 
M.  30  Geo.  3.  «       ^j^ 

2*  Therefore  wherie  the  surrender  was 
to  the  surrenderor  himself  for  life^ 
remainder  to  his  widow  durante  vi» 
duitaie^  remainder  to  IV.  W.  for  life, 
remainder  to  the  issue  of  his  body  ; 
with  a  proviso  that  in  case  fF.  JFm 
should  die  in  the  Ufetime  of  the  stir- 
renderor,  OR  without  issue,  &c.,  re« 
mainder  to  the  surrenderor's  ri^ht 
heirs ;  it  was  held,  that  the  issue  of 
W.  W.  were  entitled  to  take  before 
the  right  heirs  of  the  surrenderoFp 
altho'  W.  W.  died  in  the  lifetime  of 
the '  surrenderor.  Hu 

ORDER  OF  SESSIOI^S. 
See  Sessions,  No.  4. 

OVERSEERS. 
See  CnuRCH  WARD  ENS. 

1.  The  parishioners  may  appeal  to  the 
Sessions  under  the.43  El.  c.  2.  agamst 
the  appointment  of  overseers.  R.  t. 
Forrest,  H.  29  Geo.  3.  38 

2.  Appointment  of  ovef  seers  6y  twojus- 
tices  separately  is  bad ;  for«  where 
magistrates  are  to  execute  a  judicial 
act,  they  must  meet  and  execute  it 
together.  ib» 

3.  Under  the  9  Geo.  l.c.l.  t.  4.  which 
enables  the  churchwardens  mtd  over* 
seers  with  the  consent  o/the  major  part 
o/the parishioners  to  contract  for  the 
providing  for  the  poor,  it  is  not  ne» 
cessary  Uiat  all  toe  churchwardens 
and  overseers  should  concur:  the 
contract  of  a  mo/ortiy  of  them  will 
bind  the  rest.  R*  ▼•  Bes^an,  £^ 
30  Geo.  3.  QM 


outlawey- 

S.  OathwiyiDfrlonyKTcncdbecMie 
H  mppcucd  on  At  writ  of  proctan*- 
ttoo  ud  the  ntura  to  it  that  Ac  per- 
aonindicted  wu  oalUwed  ifter  adny 
huA  bren  given  bim  in  court,  uiU 
bslon  iDtfh  day  trrived.  Barriagton 
▼.  n«JC»V.in  error,  Af-90  Geo.  a 

lb  mw  writ  of  MpiM  MfiyaliuR,  and 
iba  tbttittt  reluni  to  it  ooght  to  be 
filed  vitb  the  clerk  of  the  csigents. 

;    fit^aldi  T.  AJamt,  H.  SO  Gn.  3. 


PALACE. 
iSwAuMTT^No.!. 
r  AIATINE  COIWT.  W  CowUf  • 
Apr  PueriGB*  No.  OT. 
PARISH. 

1.  Where  >  tovBihip  hxl  Air  lixtj  or 
Kvenl^  yean  |»«t  (and  before,  for 
•aj  ibing  that  appeared  to  the  con- 
Iiary]  had  lepirale  overseers,  and 
maintained  its  own  poor  separately 
IroDi  the  parish  at  large,  it  was  held 
that  it  was  still  entitled  to  the  same 
privilege.  R.  r.  The  J*iuJ^itml§  of 
Xeigk,  Tr.  30.  Geo.  3.  7'l'u 

PARTNERS. 

X  An  action  cannot  be  naintained  Iiv 
•amal  parlners  for  goods  wld  by 
one  of  (new  living  in  Chttrmeif,  ami 
packed  b<r  bim  in  a  particular  man- 
IKsr  for  the  puqKJie  of  smugglinc, 
though  the  other  partners  wboTesid4>d 
in  £i^*/n*rf  knew  nothing  of  the  sal  e 
for  the  ectof  one  isin  thisrespecttli 
cat  of  all ;  and  it  is  a  contract  1>y 
aulyeoti  of  this  country  made  in  cnii 
tnTOBtionof  tbelawt :  this  case  must 
be  oMuidered  in  the  same  light  as  if 
all  the  partners  resided  in  England. 
BigK*  md  atken  v.  Lammee,  M. 
4M 


0&M.S. 


PAETY-WALL. 

Set  Itkmtotn  and  TsKAirt,  Mo.  2, 

PATENT. 

Se*  EnoFPEL,  No.  %. 

PAYMENT   OF    MONET 

INTO    COURT. 
Set  Coin,  No.  S.     Set-opt,  No.  3. 

l.IflheConrtBCe  reaMm  to  suspect  (ha 
a  9*1  toM  action  i»prOMcut«l  Berrt} 
for  the  issue  money,  tfaey  willoamo 
tion  permit  it  1o  be  paid  into  coar 
to  abide  the  event  of  the  suit.  Pa 
ierqditaoi  t.  Mdcfitrlaij H.iSG.i 
Page  IS, 

PENAL    ACTIONS. 
See  Etidekce,  No.  9.  11,  It.    ffo 
TicE.    Fatmem*  or  MoHBT  iwn 
CoBKT.    Practicc,  No.  S£ 

1.  The  Court  will  not.  stay  tiKpRMced 
ings  in  debt  on  a  penal  (talate  rilei 
verdict,  though  no  affidarit  has  beei 
filed  that  the  offence  was  comroilto 
in  the  county  where  the  acttoa  i 
bcooght,  anci  witlun  ■  year  befofi 
the  bringing  of  H.  Leigk  qui  taa  t 
Kent,  D.  D.,  Tr.  30  (^.  3.        3ft 

2.  The  Stat.  21  Jae.  I.e.  4.  od;  tp 
plies  totfaose  petial  statutes  on  whici 
proceedings  may  be  bad  before  th 
justices  of  assize,  justices  of  d« 
peace,  &c.  A 

3.  When  an  offence  is  created  by  sIstnTi 
under  a  penalty,  the  pemilty  uta;  h 
sued  for  in  tfte  superior  coartit 
WalmhuUr,  unless  the  jurisdidia 
of  thuse  courts  be  ousted  byeiprw 
words  ornecessary  implication.  Cott 
qui  tarn  V.  Kf^hl.  The  nuuj.Mt 
luh.M.SOGeo.S.  44 

4.  Tlie  26  G«..3.  c.  61.  bavmg  create 
penalties  of  60/.  and  I0/.,  and  bl< 
ing  enacted  that  the  fbnner  shoal 
be  sued  for  in  an^  of  the  courU  1 
WalmMter,  and  proVrdcd  that 
should  and  night  be  lawful  for  jn 
tines  of  tbe  peace,  &c.  to  bear  ai 
determine  the  latter,  with  a  pow 
to  thento  aritigate  tkw  p«ltica,& 
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it  wai  held,  tlut  (uch  proviso  ousted  | 

the  j  uriMli  ctionoftlie  tuperiorcourls, 

M  to  the  lOl.  p«Qalties,  Page  442 
A.TfthejuryfiDd  a  verdict  for  the  plain- 
tiff with  uM  penally  gaunJIu  id  a 

penal  action,  and  the  plainliffapplv 

It  to  one  count,  he  cannot  afterwards 

BppW  it  to  another,  though  the  fbi- 

■nerliebad  in  law,  and  iho'  theevi- 

dcQce  would  have  warraated  the  ver- 
dict on  any  other  couut.    Hollowai/ 

qui  tarn  V.  BameU  M.  30  G.  3.  448 
6'  Two  penalties  may  be  iocuned  i>ii 

the  ume  day  on  the  13  Gto.  2.  e.  30. 

for  seUing  bo<4u,  the  originals  of 

vhich  were  written  and  publisbcd 

here,  and  afterward)  reprinted    in 

another  country  and  imported  into 

thi»,  {/'  tia  Mil  of  sale  he  ditiUii. 

firoQkt  V.  MUliken,  M.  30  Geo.  i. 

PEW. 

LUpoaalibelinthcCmuistorialCoui 
for  disturbunce  in  the  plaintiff*!  right 
to  a  pew,  the  Court  adjudged  tJie 
right  to  be  in  the  plainliff,  and  ad- 
BMNiisfaed  the  defendant  not  to  sit 
iatlwpew:  The  Court  of  Archers  re- 
versed that  sentence,  but  admoDiihed 
the  defendant  not  to  use  the  p<.- 
tgain;  these  sentences  were  held  not 
eom/Uu$ive  evidence  of  the  plaintiffs 
right  in  an  action  for  a  disturbanci? 
betwean  the  sane  parties.  Crot*  v. 
Smiier,  E.  30.  Geo.  3.  039 

PLEADING. 
Sh  EvrDENCE,    No.   2.     Jufttspic- 

TIOM,   No.  7.      P&ACTIGE,    No.    10- 

34,  3d.    T&esFAis.    Vznue.    Vi. 
sELicrr. 
1.  In  an  action  on  a  bond,  the  defend- 


«♦ 


ant  must  set  forth  in  his  plea  llie  pre- 
cise sum  really  due  on  the  bond,  be- 
fore be  is  entitled  to  set-off  any  cross 
demand  under  8  Gea.  %.  c.  24.  i.  &  .; 
and  such  averment  is  traversable. 
Sj/mmoHdt  v.  JSTiuwr,  H.  29  Gea.  3. 

%  A  plea  of  pnscriptian  &r.c(Ni>nioii 

in  a  9»e  eatatc  is  ^ood  «Aer  verdict, 

.    thoittb  it  b«  not  in  exfreit  lerwu  al- 

;    JftgeattHttheowiwiaoftbe  estate 


have  used  it  (ronj  time  ti 

Chrke  V.  King,  E.  2B  Oeo.3.  P.  I47 

3.  A  deed  May  bepleaded»t&u(/y  4n« 

aiidacct</«t/,withoutprofeit.     Read 

V.  BrookmaK,  E,  29  G».  3.        I61 

I.  Or  destroyed.  Totty  v.  NethUt.  Tn^ 
24  Geo.  8.  ib.  153.  >.  (c):  but  if  ii 
appear  by  the  record  that  the  dfftud- 
ant  had  oyer  of  a  cepjr  only,  it  if  ercnr. 
MatiUon  v.Atkiwit,  E.  27  G«o.  & 

ifr.l^Z 
S.  A  defendant  in  an  action  fiw  false 
imprisonmeut,  pleading  a  jnitific^ 
tion  under  me«M«pn>cei(  sued  out'bj 
him  in  a  cause  in  which  be  mv 
plaintiff,  may  slate  that  the  writ  is- 
sued upon  an  affidavit  to  hold  to  tail, 
without  setting  forth  the  cause  of^ac- 
tion.  Belt  v.  Broa^aU,  £,  .28 
Geo.  3.  183 

9.  And  if  the  writ  bt  pleaded  at  sued 
out  on  a  day  between  the  esaotgn 
day  and  the  first  dav  of  the  tefm, 
and  there  be  a  special  deinurrer.£H 
that  caasc,  the  objectian  will  pot 
prevail,  tiiough  the  Coart  do  not  in 
fact  sit  till  tbe  fiiarto  die  poil.     ib. 

7.  A  plea  of  misnomer  in  abatcn^fnl 
niustcoucludewithprayinf^^iufgaMMt 
of  tbe  writ :  praying  ikat  tJtt  tame 
m^ieTvoiAedwasheld  illooMMcial 
demurrer.  HixoH  v.  jRw/u,  £.!SB 
Geo.  3.  185 

g,  A  plea  of  set-off  tbat  the  pbbliJTiMw 
indebted  to  the  defendant  tf  lie  ftaiii 
Hfthe  pleapleadai  is  bad )  it  idbonld 
state  that  be  was  indebted  of  M«c#m- 
■uNMmoif  o/  Me  ocftM.  Evm»-  r. 
Protter  E.  29  Get.  3.  ICto 

Q.  It  is  no  objection  toa  plea  of  tetroff 
that  tbe  defendant  has  brought  an 
actios  againitt  'the  plaintiff  fot  -tbe 
same  sum  in  which  tbe  plaintiff  Jna 
paid  the  amount  of  the  Jenund  into 
court.  '  ii, 

10.  It  is  sufficient  in  pleading  a  pu{>lie 
highway  to  allege  that  it  it  a.  (;oi»- 
tnon  public  highway,  without  shew* 
iiig  Aoto  it  became  so,  or  tliat  it  ba* 
been  such  JiBietawneworM/.  Atpm- 
dtdlvJ  Brown,  E.  in  Qtott.     266 

II.  Intretpasafor  brediing  end  enter* 
ii^  the  {^ntiffs  bouse,  and  expel* 
Inc-lum   therefrom,   the- breakinf 
■M  entering  fre  the  gist  of  tiie  ac- 
tion 
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tion,  mnd  the  expulsion  is  merely  ag- 1 
gravatioD ;  therefore  a  ju!»tification  I 
mt  to  the  breaking  and  entering  will 
cover  the  whole  declaration.  Taylw 
V.  CoU,  E.  %  Geo.  3.        Page  202 

12.  If  the  plaintiff  mean  to  insist  on  the 
expulsion,  as  making  the  defendant 
a  trespasser  ab  initio,  he  should  new 
assign  it*  ib. 

13.  In  pleading  the  taking  of  a  term 
under  a^.y^  it  is  sufficient  to  state 
that  the  party  was  possessed  of  a  cer^ 
tain  interest  in  the  residue  qfa  certain 
term  of  years,  ib. 

14.  Debt  on  bond ;  plea  that  it  was 
conditioned  for  performance  of  co- 
▼enantS)  which  were  to  indemnify  the 
obhgee  from  alimony  and  debts  incur- 
red by  his  wife  after  their  separation, 
and  that  the  defendant  had  perform- 
ed the  covenants ;  replication  that  a 
judgment  was  recovered  against  the 
obligee  by  a  creditor  of  his  wife  and 
ikMiie  paid  the  debt  and  costs  of  which 
the  dejendani  had  notice  ;  demurrer 
and  joinder.  The  defendant  was 
held  liable  for  the  costs  as  well  as  the 
debt  paid  by  the  plaintiiBT,  for  the 
covenant  to  indemnify  is  general, 
and  it  wasnot  necessary  for  the  plain- 
tiff to  give  notice  that  an  action  was 
commenced.  Dvjfield  v.  5co//,  TV. 
20  Geo.  3.  374 

15.  If  notice  had  been  necessary,  the 
plaintiff  must  have  recovered  on  those 
pleadings,  because  the  defend jut 
thereby  admitted  notice.  ib, 

16.  It  is  a  common  rule  that  a  replica- 
tion, when  entire,  which  is  bad  as  to 
part  is  bad  as  to  the  whole :  but  the 
rule  cannot  apply  to  any  case  where 
the  objection  is  merely  on  account  of 
surplusage.  Therefore  wheie  the  re- 
plication states  matter  sufficient  for 
the  plaintiff  to  uuiintain  his  action, 
even  though  it  state  something  after- 
wards which  is  inaccurate,  the  whole 
is  not  vitiated.  374 

17.  An  action  does  not  abate  by  the 
plaiutiff^s  becoming  a  bankrupt  ; 
and  where  he  became  such  between 
interlocutory  and  final  judgment, 
and  sued  out  execution  m  his  oton 
neme^  the  Court  refiised  to  set  aside  i 

11  * 


the  proceedings.  Waugh  v.  Austin, 
M.  30  Geo.  3.  Pege  437 

18.  Ad  indictment  against  the  parish  of 

B.  for  not  re|Miring  a  ^road  leading 

from  A.  to  B.  is  exclusive  of  B., and 

therefore  bad  :  and  it  is  not  aided  hi 
a  subsequent  allegation  that  a  certan 
part  if  the  same  iughwoajf  situate  ta  B 
IS  in  decay,  &c.  /?.  v.  Gamlinga^ 
H.dOGeo.3.  51 

19.  A  corrupt  agreement  for  the  foi 
bearance  of  money  tiii  one  or  th 
other  of  two  days^  at  the  option  c 
the  borrower,  must  be  pleaded  sc 
cording  to  the  fact  in  the  atiemaiite 
and  if  it  be  stated  as  an  absolute  foi 
bearance  till  one  of  those  days,  th 
evidence  will  not  support  the  plea 
Tate  V.  JVeliings,  if.  30  Geo.  3. 53 

20.  Debt  on  an  arbitration  bond,  th 
declaration  stated  that  the  origina 
time  given  to  the  arbitrator  to  msL 
his  award  had  been  enlarged  by  coo 
sent;  on  demurrer  it  was  held  tha 
the  penalty  could  not  be  recovered 
for  not  performing  the  awird  made 
after  the  time  first  limited.  Brstm 
v.  Goodman^  E  29  Geo.  3.       a92ii 

21.  A.  gave  B,  a  bond  to  secure  an  an- 
nuity, and  before  any  payment  be- 
came due  A.  lent  B.  a  sum'of  moDry; 
on  which  it  was  agreed  that  fi.^fauuid 
retain  the  payments  of  the  annuity 
as  they  became  due  till  that  sum  was 
discharged ;  tlien  B.  became  a  bank- 
rupt; and  the  agreement  to  retain 
was  held  a  good  plea  to  an  action ou 
the  bond  by  i3,'s  assignees  for  the  pay- 
ments accruing  after  the  bankruptcy 
being  equivalent  to  a  plea  of  soUii 
ad  diem.  Sturdy  v.  Amaud,  E. 
30  Geo  3.  oOD 

21.  If  the  plaintiff  sue  the  defendant  by 
a  wrong  christian  name,  and  the  de. 
fendant  by  his  right  name.^  the  plain- 
tiff may  declare  against  him  bv  sue! 
right  name.  Doo  ▼.  Butcher,  E 
30  Geo.  3.  6i: 

22.  Secus,  if  the  plaintiff  file  commoi 
bail  for  him  according  to  the  statut 
by  his  ri^ht  name.  U 

23.  An  action  pf  trespass  for  an  injur 
done  to  the  property  of  the  wife,</«] 
sola,  should  be  brought  by  the  bus 

ban 
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band  and  wife :  but  if  sucb  action  be 
brought  by  the  wife,  alone,  the  de- 
fendant must  plead  the  coverture  in 
abaiement,  aqd  not  in  bar,  Milner 
V.  Milnes^  t.  30  Geo.  3.    Page  627 

24.  In  an  action  for  penalties  brought 
by  the  farmer  of  the  tax,  on  27  G.  3. 
c,  26.  (whereby  the  duties  on  post- 
horses  leviable  under  25  Geo.  3. 
c.  51 .  were  transferred  from  the  king 
to  the  farmers  of  the  tax)  the  offence 
may  be  laid  to  have  been  committed 
with  intent  to  defraud  the  farmer  y  and 
not  his  majesty.  Radford  qui  tarn  v. 
M'Intosh,  E.  30  Geo.  3.  (532 

%.  And  if  the  offence  be  the  letting  of 
horses*  and  not  accounting  for  the 
same,  it  is  not  necessary  to8t3te  the 
exact  number,  if  it  be  laid  under  a 
videlicet.  ib. 

20.  The  statute  rec|uires  that  the  ac- 
count shall  contain  the  number  of 
hones  and  miles,  and  the  names  of 
the  drivers,  bnt  no  penalty  is  in- 
flicted for  not  inserting  the  amount 
i)fthe  duties  received  by  the  post- 
master ;  therefore  if  the  declaration 
only  charge  that  the  defendant  made 
false  accounts^  to  wit,  %  not  inserting 
the  amount  of  the  duties  received^ 
judgment  may  be  arrested  after  ver- 
dict for  the  plaintiff.  ib. 

97.  Semble,  it  would  not  have  been 
sufficient  to  state  generally  that  the 
defendant  had  been  guilty  of  deli- 
vering afaJse  account,  without  spe- 
cifying in  what  particular.  ib. 

28*  If  the  last  of  the  four  days  for  plead- 
ing in  a  batement  happen  on  a  Sunday, 
the  defendant  may  file  such  a  plea  on 
the- fifth  dav.  JLee  \.  Carlton,  E, 
30  Geo.  Z.  "  '642 

29.  An  averment  in  a  declaration  on 
1 1  Geo.  2.  c.  19. 1.  '3.  to  recover  dou- 
ble the  value  of  g3ods  removed  in 
order  to  prevent  a  distress,  that  57/. 
was  due  for  rent  before  the  goods 
were  removed,  need  ^ot  be  precisely 
proved  as  laid  with'respeet  to  the 
sum,  Gipinnet  v.  Phillips,  E.  30  G.  3. 

643 

30.  The  rule  is  that  if  a  plaintiff  allege 
any  tiling  which  fomu  a  constituent 
part  of  his  title,  he  must  set  it  •ut 
correctly :  bnt  here  it  was  immaterial 


to  state  what  the  rent  was,  tfnd  there* 
fore  it  need  not  be  proved.  Pa.  643 

31.  But  with  respect  to  actions  on  c9ii* 
tracts  there  the  whole  of  the  contract 
must  he  provedwhicli  is  set  oat.    t6« 

32.  The  same  of  records.'   .  t&. 

33.  If  an  executor  plead  (to  an  action 
on  bond)  payment,  and  omit  to  plead 
pleneadministravit,  and  a  verdict  be 
given  against  him  on  such  plea  ;  it 
operates  as  an  admission  of  asuets  in 
an  action  founded  on  that  judgment^ 
suggesting  a  devastavit.  £rving  ▼• 
Peters,  Tr.  30  Geo.  3.  685 

34.  But,  on  m  plea  ofplene  administra* 
vit,  the  executor  is  only  liable  to  the 
amount  of  the  assets  m  his  hands. 
Harrison  v.  Beecles,  cor.  Lord 
Mansfield,  at  Guildhall,  1769.     688 

35.  In  an  action  on  the  case  for  not 
repairing  a  private  roa4  leading 
through  the  defendant's  close,  it  i» 
sufficient  for  the  plaintiff  to  allege 
that  the  defendant,  as  occupier  of  At 
close,  is  bound  to  repair.  Rider  ▼• 
Smithy  Tr.  30  Geo.  3.  768 

36.  But  a  defendant,  who  prescribes  in 
right  of  his  own  estate,  must  set  forth 
the  estate  in  right  of  which  he  claims 
the  privilege.  s^ 

POLICY. 

# 

See  IirsuBANCE. 

PORT-REEVE. 
SeeQvo  Warranto,  No.  9. 11« 

POST-HORSE  ACT. 
25  Geo.  3.  c.  51. 
5^e  Pleading,  No.  27. 

1.  The  lettino:  of  a  horse  to  hire  for 
the  purpose  of  goin«;  upon  business 
from  one  town  to  another,  and  back 
again  in  the  compass  of-  a  day's 
journey,  is  not  a  letting  to  hire  for 
thepvLxposeof  travelling  post  within 
25  Geo.  3.  c.  51.  R.  v.  A.  Tooley^ 
Mich.  29  Geo.  3.  8© 

2.  The  words  «*  travelling  post"  in 
that  act  are  to  be  construed  accord^ 
ing  to  the  popular  acceptation  of 
them.  ?* 

3.  A  person,  who  lets  an  horse  to  hire 
to  carry  a  private  express,  musit  takf 
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:  eat  a  Koenae  Qoder  the  25  Gto.  9. 
t.  M.  #•  4.  which  imposes  m  tax  on 

*  liorseB  let  to  hire  for  the  Purpose  of 
tiavelllng  post.  R.  ▼•  J.  Webber^ 
H.nGeo.3.  Pagen 

4.  Secusj  in  the  ease  of  a  puhlU  express. 
R.r:J.CaokejH.mGeo.S.    510 

ft.  In  an'  action  for  penalties  on  the 
post  horse  act  brought  by  the  farmer 
of  the  tax,  it  is'not  necessary  for  the 

*  pbuntiff  to  give  in  evidence  his  ap- 
pointment by  the  Lords  of  the 
Treasury,  or  the  Commissioners  of 

'  theStampdiities  authoriied  by  them : 
proof  that  the  defendant  has  ac- 
counted with  him,  a$  farmer^  for  the 

'    duties  is  sufficient.      Radford  qui 

*  tarn  V.  Mcintosh  E.  30  Geo.  3.    032 
0.  The  offence  may  be  laid  to  have 

been  committed  with  intent  to  de^ 

yhncd  fAf^^iniier,  and  not  his  majesty . 

ib. 
^.  If  the  offence  charged  be  the  letting 

and  not  accounting  for  divers,  to 
'  wit,  eight  horses,  proof  that  defend- 
'    ant  let  and  did  not  account  for  five 

will  support  the  declaration.        ib. 

8.  The  statute  requires  that  the  ac- 

'    count  shall  contain  the  number  of 

*  horses  and  miles,  siAd  the  names  of 
the  drivers,  but  no  penalty  is  in- 
flicted for  'not  inserting  the  amount 
of  the  duties  received  by  the  post- 
master; therefore  if  the  declaration 
only  charge  that  the  defendant  made 

/alse  accounts,  to  wit,  by  not  inserting 
the  amouHt  of  duties  receivfd,  judg- 
ment may  be  arrested  after  verdict 
for  tbe  plaintiff.  ib, 

9.  In  an  action  for  penalties  on  this 
>    statute,  it  is  not  necessary  to  prove 

the  defendant's  license  itself ;  for  as 
against  him  other  evidence  of  his 
being  licensed  is  sufHcient,  as  writing 
over  his  door  ^'  Licensed  to  let  post- 
'*  horses."  Radford  qui  tarn  v. 
Briggs.E,XGeo.^.  037 


PRACTICE. 

SeeArpiDATiTa.   ATTACHMzirT.  At- 
1PORNIES.     Bills    ow    Excbmoc, 

No.  7,   8.     IWPOKlIATIOIf,    No.  \, 

Pbkal  Aencm,  No*  5. 


POOR. 

^Sff  Parish.    Rati;.    Relibp.    Sist- 


TLEMENT. 


Sec  Lease. 


POWER. 


1.  Where  a  pfauntin  has  carried  a  re- 
cord down  for  trial  once,  the  Court 
will  not  give  jadgment  as  in  case  of 
a  non-suit  for  not  carrying  it  down 
a  second  time,  CTcn  thongh  it  be 
made  a  remanet  the  first  time.  JVfw- 
bumv.  Lmglesfj  /f.39G.3.  Pa.  1 

2.  Neither  wul  the  Court  give  jndg- 
ment  as  in  the  cane  of  m  noB-snit  in  le* 
plevin ;  beca|ise  both  parties  aie  ac- 
tors, and  tbe  defendant  may  cany 
the  record  down  by  proviso.  Jmus 
V.  Cmuieanum,  Tr.  30  £^.  3.      001 

3.  The  plaintiff  in  an  action  for  hi^ 
bery  on  (he  2  Geo.  2.  e.  24.is  booaa 
by«fcl.  11.  to  proceed  without  «»^ 
ful  delay ;  and  if  he  do  not  proceed 
to  trial  till  six  years  after  issue  joiaed, 
and  assign  no  raaaon  for  it,  tbeCoort 
will  consider  the  delay  to  be  mi^. 
Petrie  v.  ffkiu. 

4.  In  such  case,  even  after  verdict  the 
Court  will  stay  the  proceedings  oa 
motion,  and  will  not  allow  the^a- 
tiff  his  costs.  ib* 

5.  The  defendant  is  entitled  to  the 
benefit  of  the  act,  though  he  do  not 
claim  it  so  soon  as  he  might.        ib. 

6.  The  Court  will  stay  the  proceedings 
in  an  action  on  a  judgment,  pending 
a  writ  of  error  brought  to  reverse 
that  judgment,  notwithstanding  the 
plaintiff  swear  that  the  writ  of  error 
is  brought  for  delay,  and  that  be 
offered  to  the  defendant's  attorney  to 
wave  the  judgment  if  he  woald 
point  out  any  error,  which  was  re- 
fused. Christie  v.  Richardson,  H. 
29  Geo.  3.  78 

7.  Secus,  If  the  defendant  has  confessed 
that  the  writ  of  error  is  brought 
for  delay,  Poole  v.  Chamock^  U. 
29  Geo.  ^  79 

8.  ff  defendaint  bring  a  writ  of  error, 
and  plaintiff  bring  another  action 
on  the  judgment,  and  recover,  he 
cannot  sue  out  execution  on  the  se- 
cond judgment  tiU  tbe  writ  of  emu 

be 
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'  ht  detemined.  Benrnell  ▼.  Bhcky . 
J?.dO^€O.S.  PageMS 

9.  If  tiefendant  do  not  tign  jadgment 
of  noH  pros  for  want  of  i  dechmtion 

,  within  two  terms,  the  plaiof iff  may 
file  a  declaratiott  within  the  year. 
Penny  v.  Harvey,  H.  29  Geo.  3. 123 

10.  The  defendant  may  plead  the  ge- 
neral issue  and  the  statute  of  limita* 
tioBs  after  an  order  lor  tone  toplead. 
Ruther  v.  Hmmay,  H.  29  Geo.  3. 

124 

11.  Motions  on  affidavits  for  attach- 
ments in  ciTil  suits  are  proceedings 
on  the  civil  side  of  the  court  until 
the  attachments  issue,  and  ought  to 
be  entitled  with  the  names  of  the 
parties ;  but  as  soon  as  the  attach- 
ments issue,  the  proceedings  are  on 
the  crown  side,  and  from  that  time 
the  King  is  to  be  named  as  the  pro- 
lecvtor.  Woody.  WM,  E.  29  G.  3. 
(explaining  the  case  of  R.  v.  The 
SheriSr  of  Middi€$ex,  133)  253 

13.  Where  a  sheriff  has  been  gwlty  of 
a  contempt  in  the  course  of  a  civil 
suit,  and  then  the  defendant  dies,  an 
attachment  may  issue  against  the 
sheriff  afterwards  for  the  prior  con- 
tempt. R.  V.  The  Sheriff  of  Mid^ 
diesex,  H.  20  Geo.  3.  133 

13*  If  the  Court  see  reason  to  suspect 
that  a  qui  torn  action  is  prosecuted 
merely  for  the  issue  money,  tliev  will 
on  motion  permit  it  to  be  paid  into 
court  to  abide  the  event  of  the  suit. 
Parker  v.  Mae/krlan,  H.  29  Geo.  ^. 

137 

14*  Leave  to  inspect  the  court  rolls,  &c. 
of  a  manor  is  granted  of  course  on 
the  appUcatioii  of  a  tenant  of  the 
manor,  who  has  been  refused  that 
permission  by  the  lord.  R.v.SheUy, 
if.  29  Gro.3.  141 

•14.  But  in  a  question  between  the  lord 
and  a  tiramger,  the  Court  will  not 
crant  such  permissioo.  Talbot  v. 
rUUhoys,  Mi  23  Geo.  3.  B.  R.  cited 
in  142 

15.  Tbon^'b  an  aotion  by  a  corpora^ 
Hon  ton  tM  against  a  stranger,  the 
Court  will  give  the  defendant  leave 
to  hispect  papers,  iet.  rdatiBg  to  the 
qv«rtion.  Corpmramm^BentHipU 
^.  Laihey^  £.  29  Ge^^M.  303 


17.  Where  a  rule  had  been  granted  ton 
a  quo  warranto  information  against 
A.  as  mayor  of  B.  on  the  relatioa 
of  some  of  the  corporators,  and  ano* 
ther  rule  m  that  case  for  inspecting 
all  the  corporation  books,  papers^ 
&c  directed  to  the  towu-derk ;  an 
inspection  of  such  only  as  related  ta 
the  election  and  offict  of  nutyor  was 
held  to  be  a  sufficient  compliance 
with  the  latter  mle,  so  as  to  protect 
the  town-clerk  from  an  attachment 
as  for  a  contempt  of  the  Court ;  it 
appearing  that  he  had  acted  houm 
fide,    R.  V.  G.  Babb,  H.  30  Geo.  3. 

PageM9 

18.  If  defendant,  being  under  an  order 
to  plead  issuably,  plead  several  pleai, 
one  of  which  is  not  issuable,  the 
plaintiff  may  sign  judgment  as  for 
want  of  a  plea,  though  the  others 
be  issuable  pleas.  WaterfaHy.Glode, 
E.  29  Geo.  3.  305 

10.  It  is  not  necessary  in  penal  ac« 
tions  to  give  notice  to  the  drfendsmi 
kimseff  to  produce  papers,  Ac. ;  no» 
tice  to  his  agent  or  attorney  is  ^offi- 
cient.  Cates  qui  tarn  v.  Whaerf  E. 
29  Geo.  3.  sft» 

20.  The  Court  will  not  set  aside  the 
proceedings  in  ejectment  for  irregu* 
larity,  because  the  notice  at  the  mot 
of  toe  declaration  is  subscribed  in 
the  name  of  the  nominal  plaintiff, 
instead  of  the  casual  ^ctor.  /b- 
zlewood  d.  Price  v.  Thaieikerp  Tr. 
29  Geo.  3.  d5l 

21.  This  Court  will  not  sttey  the  pro*- 
ceedings  in  debt  on  a  penal  statute 
after  verdict,  though  no  affidavit  has 
been  filed  that  the  offence  was.  con* 
mitted  into  the  county  where  the  ac- 
tion is  brought,  and  within  a  vear 
before  the  bringing  of  it.  Leigkqui 
tam  V.  Keutf  D.  D.  Tr.  29  Geo.  3, 


22.  A  tataJtum  fi.fa.  was  set  aside  for 
irregularity,  no  original^.  >!i.  hav* 
ing  issued  to  warrant  it  Brand  v, 
Mears,  TV.  29  Geo.  3.  886 

23.  But  such  an  irregularity  may  be 
cured  by  thesnbseqaeutproduetioii 
otuJUri  fMms.  w.  and  Comperp 
ihwmte  T.  Omen,  £.    80  Geo.  8. 

050 
24.  And 


8S0 


INDEX  TO  THE  PRINCIPAL  HATTERS. 


34.  And  if  ^fi-fa.  be  sued  out  into 
one  county  (when  it  should  have' 
been  a  test.fi.  fa.)  without  any  on- 
giB^lfi^/a.,  and  the  plaintiff  .«ue  out 
an.  original /?./i.  the  Court  will  per* 
mit  the  party  to  amend  the  fonnrr  on 
paying  the  costs*  Page  659 

25.  Where  a  ca.  $a.  is  returnable 
against  the  principal  on  a  particuUii' 
day,  before  which  a  writ  of  error  is 
allowed  and  served,  that  opeiates  as 
a  supersedeas  to  any  proceeding 
against  the  Imil,  though  the  ca,  sa. 
Jias  lain  four  days  in  the  office  be- 
fore the  allowance  of  the  writ  of 
error.  Perry  v.  Campbell,  Tr.  29  G.  3. 

a90 

«6.  A  creditor  may  lawfully  enter  a 
jletiiiner  agaiust  his  debtor,  who  is 
in  fact  resident  within  the  walls  i>f 
the  Fleets  though  he  be  not  tliere  by 
compuUion.  Wilkinson  v.  Jaqves, 
Tr.  29  Geo.  3.  392 

?7.  When  a  record  is-  removed  here 
from  a  county  Palatine  Court  by 
writ  of  error,  and  that  writ  is  hom- 
prossed,  this  Court  will  awurd  execu- 
tion. CotvpcrlhtcuiUi  v.  Owen,  E. 
.30  Geo.  3.  657 

28.  If  a  rule  to  show  cause  why  there 
should  not  be  judgmeut  as  in  case 
of  a  nonsuit  be  discharged  ou  an 
affidavit,  which  contains  an  answer 
false  in  itself,  the  Court  will  not 
afterwards  open  the  matter  on  an 
affidavit  which  disproves  the  con- 
tents of  the  former  one :  but  if  they 
saw  reason  to  doubt  it  at  the  time 
they  would  suspend  their  judgment 
till  the  matter  was  inquired  intu,  { 
Davis  V.  Cottle,  M.  30  Geo.  3.     405 

29.  Justices  in  Sessions  have  no  ;iu- 
thority  to  lix  the  bailifl'^s  fees  for 
arrest  in  civil  suits  ;  uor  will  B,  R. 
allow  more  than  the  usual  fee  of  one 
guinea,  though  more  was  in  fact 
paid,  in  compliance  with  a  table  of 
fees  settled  by  the  Sessions,  and  acted 
upon  in  practice  for  many  years. 
Boldero  v.  Mois^  M.  30  Geo.  3.  417 

J30.  When  a  defendant  is  brought  up 
for  judgmeut,  his  acts  subsequent  to 
the  trial  may  be  considered^  either 
by  way  of  aggravating  or  mitigating 


the,  punisbBieiif »  even  thonghthej 
be  separate  and  distinct  clences, 
for  which  be  maj  be  afierwarili[Hi* 
Dished.  Bat  in  such  cases  the  Court 
will  take  care  not  lo  inflict  a  greater 
pBnishment  than  the  principal  charge 
Itself  will  wairant.  R.  v.  If' t#Am, 
M.QOGeo.3.  Page4SZ 

and  R.  v.  Walter^  M.  90  Geo.3. 433 
31.  Where  the  plaintiff  became  i 
bankrupt  between  interlocutory  aod 
final  judraient,  and  sued  out  execa- 
tiou  in  his  awn  nmme,  the  Cooil 
refused  to  set  aside  the  proceediags 
because  by  the  bankruptcy  die  yak 
did  not  abate.  ff^ni^A  v.  Austen,  M 
30  Geo.  3.  41 

q^.  It  appearing  that  the  bill  m 
penal  action  had  been  taken  q§  tb 
file,  the  Court  permitt^  it  to  b 
supplied  from  a  copy  taken  by  th 
plaintiff  himself.  Petrie  v.  Bes^ 
M.  30  Geo.  3.  47 

33.  If  the  plaintiff  take  no  step  iatb 
cause  for  three  terms,  and  in  tk 
fourth  sign  a  roitct'/MciN,  aod  obtaii 
judgment  in  the  fiAh  tena,the  sign 
ing  the  conct/it#m  is  taking  a  step  ii 
the  cause,  so  as  to  make  it  unoeca 
sary  to  give  a  term's  notice.  Bha 
V.  Darley^  H.  30  Geo.  3.  W 

34.  The  rule,  requiring  a  term's  ootie 
after  a  delay  of  four  terms,  is  t 
prevent  surprise  on  the  deiendanl 
and  therefore  does  not  apply  wber 
the  proceedings  hare  been  dehiye 
at  the  defendant's  request.  U 

35.  Defendant,  aAer  a  verdict  agsiu 
him  obtained  a  rule  for  a  new  trtt 
which  after  argument  on  a  sabsc 
quentday  was  discharged;  he  the 
pleaded  a  plea  puis  darrein  tonfm 
ance,  entitled  of  the  term  genenlfy 
and  the  Court  refused  to  order 
special  memorandum  of  the  ii 
when  it  was  filed  under  these  d 
cumstances.  JLotfeii  y.  Easteff,  1 
30  Geo.  3.  & 

36.  If  a  plea  puis  darrein  amtinnm 
be  filed  and  verified  on  oath,  t 

^     Court  cannot  set  it  aside  on  motk 
but  are  bound  to  receive  it. 

37.  The  writ  of  aiq^ias  uiiagaium,  i 
the  sheriff's  return  to  it,  ought 
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be  filed  with  the  clerk  of  the  exi>- 
gcnts  .Reynolds  v.  Adam*,  FI.  90  <',  3. 

Page  578 

38.  If  the  plainlifF  sue  the  defeudant, 
by  a  wrong  christian  name,  and  the 
defendant  appear  by  his  right  name, 
the  plaintift'  may  declare  against 
him  by  such  right  name.  IJoo  v. 
Butcher,  E.  30  Geo,  3.  6t  1 

39.  SecttSj  if  the  plaintiff  iile  common 
bail  for  him  according  to  the  statute 
by  his  right  name.  ib. 

40.  Or,  if  the  latitat  be  sued  out 
against  the  defendant  by  one  christian 
name  and  the  alias  bv  another,  and 
the  plaintiff  afterwards  proceed,  the 
Court  will  set  aside  the  proceedings 
for  irregularity.  Corbet  v.  Bates,  E, 
30  Geo.  3.  660 

41.  A  declaration  must  be  entitled  of 
the  term  when  the  writ  is  returnable, 
though  in  certain  cases  according  to 
the  practice  of  the  Court  it  need 
not  actually  be  filed  till  the  next 
term  :  so  that  in  these  latter  cases 
the  plaintiff  cannot  recover  any  de-* 
mand  arising  aflter  the  term  when 
the  writ  is  returnable,  though  before 
the  declaration  is  actually  filed. 
Smith  V.  Muller,  E.  30  Geo.  3.    624 

42.  If  the  last  of  the  four  days  for 

S leading  in  abatement  happen  on  a 
unday^  the  defendant  may  file  such 
a  plea  op  the  5th  day.  Lee  v,  Carl- 
tan,  E.  30  Geo.  3.  642 

43.  When  a  record  is  removed  here 
from  a  County  Palatine  Court  by 
writ  of  error,  and  t^iat  writ  is  non- 
prossed, this  Court  will  award  exe- 
cution. Cotoperthwaite  v.  Otoeu,  in 
Error,  E.  30  Geo.  3.  657 

44.  If  one  of  two  defendants  sufier 
judgment  by  default,  and  the  other 
go  to  trial,  the  plaintiff  cannot  be 
nonsuited  as  to  him,  but  such  de- 
fendant must  have  a  verdict  if  the 
plaintiff  fail  to  make  out  his  case, 
Hamsay  v.  Smithy  Tr.  30  Geo.  3. 

662 

45.  An  attachment  of  privilege  is  not 
a  continuance  of  a  bill  of  Middlesex^ 
80  as  to  ^void  the  statute  of  limita- 
tions. 5W/Ay.  Bwoer,  7r«30  Geo.3. 

ib. 
Vol.  IlL 


4G.  The  Court  will  not  permit  a  de^ 
visccj  not  having  been  in  |>ossessionf 
to  be  made  defendant  in  ejectment 
instead  of  the  tenant,  as  landlord, 
under  the  1 1  Geo:  2.  c.  19.  s.  13.  but 
tliey  will  permit  the  heir  at  late,  or 
rctnainder'fuan,  claiming  under  the 
same  title.  Lovelock  d.  Norris  v. 
Dancaster^  Tr.  30  Geo.  3.  PagelSZ 

47.  The  custos  brevium  is  to  indorse  on 
every  writ  on  what  day  and  at  what 
hour  it  is  filed.  Reg.  Gen.  TV.  33 
Geo.  3.  787 

PREROGATIVE. 

1.  Tlie  king  by  virtue  of  his  preroga* 
tive  is  exempted  from  the  payment 
of  taxes  collected  personally  from  the 
subject,  and  not  mingled  with  *  the 
.  price  of  tlie  commodity  before  it  is 
known  by  whom  it  is  to  be  made 
use  of;  therefore  an  express  sent 
upon  government  service  is  not  liable 
to  pay  the  duty  on  po:it-horses  im- 
posed by  25  Geo.  3.  c.  51.  i.  4.  R. 
v.  Cook  H.  30  Geo.  3.  159 

PRESCRIPTION. 

See  Pleadings,  No.  2. 

PRISONER. 
See  Arrest,  No.  2. 

1.  Interlocutory  judgment  havingbeen 
signed  againsft  a  prisoner  in  custody 
of  the  marshal,  the  plaintiff's  attor- 
ney took  a  cosinDvit  from  him  for 
200/.  with  a  dtj'easance  on  paying 
49/.  (the  real  debt,)  and  the  costs ; 
but  no  attorney  was  present  on  the 
part  of  the  defendant :  though  this 
case  was  not  strict Iv  within  the  rule 
of  the  15  Car.  i.  which  only  men- 
tions prisoners  in  the  custody  of  the 
sherm*s  oncers,  yet  the  Court  inter- 
fered for  the  relief  of  a  prisoner. 
Parkinson  v.  Caines^  E.  30  Geo  3. 

61G 

2.  But  at  the  plaintiff's  request  t  u^y 
permitted  him  to  alter  hisjudgraT-t 
to  the  real  debt  on  paying  the  costs. 

ib. 
30 
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PRIVILEGE. 

See  Abeut,  No-  1.  4-  Liwita- 
TiONa,  Statute  of.  No.  3. 

PROBATE. 

1.  A  probate,  as  long  as  il  remain!)  un- 
repealed, cannot  be  impeached  in 
ihe  temporal  courts.     Allen  v.  Duh- 
..  Au,  H.^a  Ceo.  3.  Page  125 

3.  Payment  of  a  debt  to  an  executor, 
who  bas  obtained  a  probate  of  a 
forged  will,  is  a  discharge  to  the 
debtorofthe  intestate,  Dotwithstand- 
iog  the  probate  be  afterwards  de- 
clared null,  and  administrdtion  he 
granted  to  the  intestate's  next  of 
Eiu.  ib. 

P  R  0  F  E  R  T. 

1.  A  deed  may  he  pleaded  as  lost  by 

time  and  accident,  without  profert. 

'     iSnd.v.fir0oi»uni,£.28Cea.3.15l 

PROHIBITION. 

See  AmtiKALTt. 

1.  Prohibition  to  spiritual  court  will 
be  granted  after  sentence,  if  it 
appear  on  their  proceedings  that 
tbey  have  exceeded  Iheir  jurisdic- 
tion.    Leman  v,  Govlttf,  H.  29  G,,^. 

2.  Therefore,   though  they  may  c, 

pel  chnrch-wardensto(/c/iL'fr in  their 
accounts,  yet  as  they  cannot  decide 
on  the  propriety  of  the  charges,  a 
prohibition  will  be  grantetl  if  they 
do,  ib. 

3.  If  it  appear  that  the  Court  ul  Ad- 
miralty is  proceeding  in  a  question 
over  which  it  has  no  jurisdiction,  a 
court  of  common  law  will  grant  a 
prohibition,  without  imposiug  an\ 
term:i  on  the  party  applyiug  for  it. 
VeUhaaen  v.  Ormsley,  Tr.  29  Geo.  3. 

815 
PROMISSORY    NOTE. 
See  Bills  or  Excuance. 

PROVISO,  rriaUy, 
Sm  Tun.,  No.  1. 


1.  Puhlie  taxM.  &c  extend 
poor^  nte.  R.  v.Stott.E.  3l 
P 

PUIS  D.\11REIN  CONTINUil 

See  PuACTiCX,  No.  35,  30. 

PURCHASE. 


QUARE    IMPEDIT 

t.  On  acomiuiisioD  of  charilabl 
it  was  agreed  between  the 
of  the  manor  of  A.  and  the  in 
ants  of  tV.  wUliln  (be  manoi 
certain  copyhokl  lands  sboald 
for  the  maintenance  of  a  stipen 
curate  of  the  chapel  (ff  W. 
nominated  by  a  majority  o 
inhabitants',  and  to  be  ailo« 
the  lord,  and  by  faim  presen 
the  ordinary foraliceuse  topi 
the  usage  of  nominating,  &< 
been  pursuant  to  the  agree 
atid  now,  the  lord  having  refii 
allow  and  present  the  nomine 
majority  of  Ihe  inhabitantt 
latterprayed  a  tnandamut,  whi 
Court  refused  ;  for  their  ri 
either  a  mere  trunt,  and  ibei 
remedy  is  in  equity,  or  it  is  j 
right,  and  then  a  yuar«  impt< 
lie.  R.  V.  Marquis  of  Siaffm 
»  Geo.  S. 

2.  If  the  right  of  nomi'nft'tion  be  i 
and  of  presentatioD  in  aDotbe 
either  impede  the  other  iahii 
a  quare  impedil  lies. 

3.  Where  the  right  of  nomina 
in  A.  and  of  preseotitie  in  B., 
to  judge  of  the  quali^^ripn 
person  nominated,,  in  the 
manner  as  a  bishop  .does :  ul 
person  presenting  object  to  t 
minee  on  the  ground  of  imma 
that  must  be  tned  by  a  jarr. 
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QUI  TAM  ACTION. 

See   Penal    Action.     Payment 
Money  ij^to  Court. 

QUO  WARRANTO. 
See  Inspection. 


OF 


warranto  information,  because  the 
party  applying  for  it  had  agreed  not 
to  inforce  a  bye-law  upon  which  he 
now  grounded  his  attempt  to  iu>- 
peach  the  defendant's  title.  R.  v. 
Morthck,  E.  29  Ceo.  3.     Page. ZOO 

'2.  The  Court  will  in  no  case  grant 
a  quo  toarranio  information  after 
twenty  years  quiet  possession.  R.  v. 
J.  Newiing.  Tr.  29  Geo.  5.         310 

d.  Applications  made  within  that  time 
may  be  refused  on  particular  circum- 
stances, ib, 

4.  The  Court  refused  to  grant  an  in- 
formation against  one  who  had  served 
the  oliice  of  mayor  twelve  years  be- 
fore, when  the  rule  to  sliew  cause  was 
obtained  upon  an  aHidavit  that  the 
relator  did  not  bditve  he  had  been 
duly  sworn  in,  and  the  rule  was  op- 
posed by  an  affidavit,  which  did  not 
expressfy  allege  that  he  had  been 
duly  sworo,  but  stated  that  he  op- 
pewred  by  the  corporation  books  to 
have  been  sworn  in,  ib. 

5.  Such  an  application  refused  after  14 
years  quiet  pos»essioo.  R.  v.  Pike  & 
Prideauxy  Tr.  10  Geo.  1.  811 

6.  Refused  after  eight  years,  though 
applied  for  on  an  affidavit  of  the 
town-clerk  that  the  defendant  had 
not  taken  the  oaths  of  allegiance,  Scc.\ 
it  appearing  by  the  corporation 
books  that  he  had,  aud  it  not  being 
a  recent  complaint.  R.  v.  Mayor  o/ 
HeUesion,H.  12  Geo.  I.  ib. 

'%  it  is  no  objectiou  to  an  application 
for  an  information  in  nature  of  a  I 
quo  warranto  against  a  mayor  foi^iot 
having  taken  the  sacrament  within 
the  proper  time  before  his  election, 
according  to  the  13  Car.  2.  st.  2. 
€•  1.9  that  the  relators  concurred  in 
his  election ;  because  that  defect  is 
,  ftlateutoneyarisingfromtlieomission 
'  «f  an  act  posftiv^  required  1>y  the 


Legislature.    R.  v.  Smithy  H.  30 
(7.3.  Page  b73 

8.  And  the  Court  for  such  an  omission 
will  grant  an  information  at  the 
prayer  of  a  mere  stranger  to  the 
corporation,  because  it  concerns  the 
interest  of  the  whole  kingdom** /iT. 
V.  Prown,  E.  J0  Geo.  3.  ib.  574,  n. 


1.  The  Court  refused  to  grant  a  quo\9.  An  information  in  nature  of  a  09a 


warranto  lies  against  a  port-reeve  of 

*   a  borough  and  manor,  who  as  such^ 

is    the    rtiumvng    officer    of   the 

borough.    R.  v.  siem^  E.  30  Geo.  9. 

59G 

10.  If  the  affidavit  in  support  of  :the 
rule  for  such  an  information  omit  a 
material  fact  wbich  is  stated  in  the 
affidavit  filed  ou  tiie  other  side,  the 
latter  affidavit  may  be  rea|l  by  the 
prosecutor  in  support  of  his  rule.  %b. 

11.  In  general  the  title  of  the  electors 
is  not  to  be  brought  in  question  by 
attacking  the  title,  of  the  person 
elected  by  them  :  but  this  rule  does 
not  apply  where  there  is  no  method 
of  prosecution  by  which  the  title  of 
the  electors  may  be  questioned  in  the 
first  uistancc.  ibm 

12.  Information  in  nature  iAquo  war^ 
ranlo  lies  against  a  person  claiming 
to  have  a  right  of  voting  by  virtue 
of  a  burgage  tenement.  Horshafl^ 
case,  //.  30  Geo,  3.  509,  n* 


R. 

RATE. 

See  Settlement  by  Rate. 


1.  Fish  are  tithable  by  custom;  and 
the  proprietors  of  such  tithes  are 
liable  to  be  rated  to  the  relief  of 
the  poor.  R.  v.  T.  Carlyon,  Tr. 
20  Geo.  3.  385 

2.  A  person  entitled  to  toll  tin  aud 
farm  dues  (which  are  certain  por- 
tions of  the  tin  raised  by  the  adven- 
turers in  the  tin  mines)  is  liable  to 
be  rated  to  the  poor  in  respect 
thereof.  R.  v.  St.  Agnes,  M.  30 
G.  3.  480 

3.  Where  the  Sessions  found  that  the 
master  ganner  at  Seaford  was  the 
iKcupier  of  the  Battery  House  there, 

3  G  2  wbtcu 
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which    was   the    propeily    «f  the 

CrowD,  and  from  wheocr  he  h»  re- 

moveHble  »t  pleasure  ;  it  vim  held 

that  thejart  found  of  his  being  the 

oreupUr  precluded  anj-  other  ques- 
tion,and  lixcd  his  liability  lo  be  rated 

to  the  relief  of  the  poor.     R.  v, 

Hwdu,  Id.  30  Ga.  3.  Page  497 
4.  PeraoD*  holding  houses    or  land* 

under  the  Crown,  or  under  any  hiis-- 

pital,  ifjbr  ikeir  ovm  teparale  bene- 

Jit,  are  liable  to  be  rated.  >'&. 

&,  Aneseniption  inaprivate  statute  in 

19  Car.  2.  of  lands  given  to  cliarit- 

ftble  purposes  "  from  all  public  taxes 

"  charges,  and  assessments,  whatso- 

"  ever,  civil  or  military,  extends  to 

"  the  poor's  t»te."    B.  v.  J.  Scoll. 

E.  »  Geo.  3.  602 


RE-ASSURANCE. 
Stt  AitOHPsrr,  No.  3. 

REBELLION. 

Stt  COTENAKT,  No.  5,  6. 

RECOGNIZANCE. 
5m  Costs,  No.  7. 


RELIEF. 

Ste   Settlement bv     Cerl'ilicate, 

No.  3. 

1.  When  relief  is  granted  to  a  pooi 
person,  only  sueli  person,  (and  not 
any  of  the  rest  of  the  fumity)  is  ob- 
liged to  go  into  the  workhouse, 
under  Ihe  0  Ceo.  1.  c.  7.  i.  4,  R. 
V.  Haigh,  E.  30  Gto.  3.  637 

REFERENCE. 
1.  Hereafter  it  is  recommended  that 
where  the  parties  intend  to  refer  alt 
disputes,  the  terms  of  ihc  reference 
be  "  of  all  matters  in  difierence  be- 
"  tween  the  parlies ;"  and  when  the 
reference  is  only  inteuded  lo  be 
of  the  matter  in  the  particular  cause, 
it  be  "  of  all  matters  in  difference 
"  in  the  cause."     Smih  v.  Mutter, 

£.  30  Gto.  3,  gas 


REMAINDER. 

See  Devise. 

REMOVAL. 

1.  A  hutbandmaD,  who  has  tctnai 
served  in  the  militia,  and  it  narrii 
may  be  removed  to  his  place 
settlement  before  he  becomescbin 
able  to  the  parish  from  which  bt 
removed  ;  for  by  26  Geo.  3.  c.  If 
«.  131.  only  those  militia  men,  n 
exeratetmjf  Iradei,  are  irremombl 
R.  V.  GwAKip,  /r.ao  Ge».  3.P«.i; 

2.  But  those -who  are  privileged  Mem 
are  privileged  eundo.  i 

3.  If  two  justices  Ukc  the  exani 
lion  of  a  pauper  relative  to  bis  s 
llement,  hut  do  not  remove  fai 
and  the  pauper  afterwards  ii* 
become  insane,  whether  two  oA 
justices  may  remove  his  fsnilr  ■ 
it  ?  Qi.f  ft.  V.  The  Inhabit^ 
EritwetL  Tr.  30  €ie<K  3.  7i 

REPLEVIN. 

1.  Where  the  defendant  in  rcpln 
made  cognisance  for  rent  in  aim 
and  thejury  found  a  verdict  foiht 
and  damages  to  the  amuunt  of  I 
rent  claimed  in  his  cogniniK 
wtthotil  /ending  either  the  waont 
the  rent  in  arrears  or  the  valaee/i 
cattle  Hiitrai-ed,  and  Judgment  » 
entered  forthe  damages  assessed,  I 
Court  permitted  the  defendsnl 
amend  hisjudgment,  aud  to  enlei 
judgment  pro  reronto  kabemio.  ad 
a  writ  of  error  brouRht.  Rai 
Morgm,  m  error.     TV.  29  Gw. 

3 

2.  The  Court  will  not  givejndgiM 
asm  case  of  anon-auii  iuie^y' 
under  14  C.  2.  e.  17.  ^oa«  v.  C. 
ca»n<m,  Tr.  30  Geo.  3.  i 

RIVERS. 
The  Public  are  not  entitled  »t  co 
mon  law  to  tow  en  the  banks  of  s 
cftnt  navigable  rivers.   BaU\  B 
beTt,E.^Gec.3.  '°™**-^ 

2.  The  right  most  be  fcunded  eith 
on  statute  or  on  luaM.  i 
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ROAD. 

Sec  IIlGHWAY. 

RULES. 

1*  Ascertaining  the  boundaries  of  the 
King's  Bench  prison.  E.  30  Geo.  3. 

Page  683 
12.  As  to  the  granting  of  day  rules,    ib, 

584 

3.  As  to  marking  the  bail  pieces  nu- 
merically, ib.  660 

4.  As    to  notice  of  trial  in  country 
causes.  ib, 

5.  As  to  indorsing  on  the  writ  the  time 
when  filed.   Tr.  30  Geo.  3.         787 

S. 

SACRAMENT. 
See  Quo  Wariianto,  No.  7,  8. 

SCIRE  FACIAS. 
See  Bankrupt^  No.  4,  5. 

SEIZURE. 

See  Copyhold,  No.  1,  2,  3,  4,  5,  6, 

-  7,8. 

SENTENCE. 

See  Ecclesiastical  Court. 

SESSIONS. 
See  Appeal. 

1.  The  parishioners,  as  well  as  the 
overseers,  may  appeal  to  the  Ses- 
sions under  the  43  Ei.  c.  2.  against 
the  appointment  of  overseers.  JR, 
▼.  Forrest^  H.  29  Geo.  3.  B.  H.    38 

2.  The  Sessions  are  not  bound  to  re- 
ceive and  adjourn  the  hearing  of  an 
appeal  against  an  order  of  removal 


4.  If  a  court  of  general  quarter  sesticHS^ 
next  after  an  order  of  bastardy, 
quash  the  order,  this  Court  will  not 
intend  that  a  court  o(  general  sessions 
intervened  ;  and  unless  that  appear, 
the  order  of  Sessions  will  be  con- 
firmed. R.  V.  Chichester,  M.  80  G.  3. 

Page49Q 

5.  If  an  order  of  removal  be  executed 
three  days  before  the  Sessions  in  a 
parish  20  miles  from  the  place 
where  the  Sessions  are  holden,  and 
there  is  no  appeal  to  those  Sessions, 
the  justices  are  not  bound  to  receive 
an  appeal  at  the  following  Sessions. 
R.  Vj,  Justices  o/ HerefonUktrtp  M, 
30  Geo.  3.  604 

SET-OFF. 
See  Agrkement,  No.  3. 

1.  In  an  action  on  a  bond,  the  defend- 
ant must  set  forth  in  the  plea  what 
is  really  due  on  the  bond,  before  he 
is  entitled  to  set  off  any  cross  de- 
maud  under  the  SGfo.  2.  e,  24*  i.  6* 
and  such  averment  is  traversable. 
Symmons  v.  Knox^  H.  29  Geo.  3.  65 

2.  A  plea  of  set-oflf  that  the  plaintiff 
was  indebted  to  the  defendant,  at  the 
time  of  the  plea  pleaded  is  bsA :  it 
should  state  that  he  was  indebted  ai 
the  commencement  ofthe  action.  Evams 
V.  Prosper,  E.  29  Geo.  3.  186 

3.  It  is  no  objection  to  a  plea  of  set- 
off that  the  defendant  has  brought 
an  action  against  the  plaintiff  for  the 
same  sum  in  which  the  plaintiff  has 
paid  the  amount  of  the  demand 
into  court.  ib. 

4.  If  a  demand  be  payable  ai  mH 
events^  though  at  a  nitureday,  it 
may  be  proved  under  a  commissioa 
of  bankrupt  against  the  debtor,  or 
set  off  against  an  action  brought  by 
hts  assignees :  but  if  it  rest  in  con- 

^yy^u.%  ajgairiai.  ou  urucr  ui  rcuiuvai  tiugcncy  whether  it   will    become 
at  the  next  Sessions,  ifthey  think  the)  payable  or  not;    it  cannot  be   so 
■    appelhitfts  had  sufficient  time  to  be  I  proved  or  set  off  unless  it  be  for* 
prepared  to  try  it,  and  to  give  notice  I  felted  at  law.  Hancock,  v.  Eniwistle^ 
to  the  respondents.     R.  v.  Justices  I  M.dO  Geo.  3.                            435 
o/  Yorkshire,  North  Riding,  Jg.  29  ^*  Therefore  where  an  agreement  was 
'    O.S.                                         150  made  between  the  iMinknipt  and 
8.  The  justices  are  to  judge  of  the  the  defendant  that  a  loss  npon  cot- 
reasonableness  of  the  time.          t^.  ton»  which  the  latter  bad  ssstaised 

*  363                    hj 
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.  by  means  of  the  former,  nhould  be 
fixed  at  1900/.  and  tliHt  in  satis- 
faction of  that  sum  tbc  bankrupt 
should  for  four  vears  recommend 
certain  parcels  of  cotton  to  tbe  de- 
fendant, which  he  sliould  purchase 
by  notes  at  three  mouths  date,  the 
clear  produce  on  the  sale  of  which 
the  bankrupt  undertook  should 
amount  to  that  sum,  in  default  of 
'which  he  was  to  make  good  the  de- 
£ciency,  if  living;  it  was  held  that 
such  sum  could  not  be  set  off  by 
the  defendant  against  a  demand 
made  by  tbe  assignees  of  the  bank- 
rupt. Pttge  435 
6.  Mutual  credit  may  be  constituted 
though  the  parties  do  not  mean  par- 
ticularly to  trust  eai'h  other;  as  if  a 
bill  of  exchange  accepted  by  A,  get 
into  the  hands  of  B,,  and  B.  buy 
goods  of  A.  there  is  mutual  credit 
between  A,  and  B.^  which  may  be 
set  off  by  B.,  though  A.  did  not 
know  when  he  let  B,  have  the  goods 
that  such  bill  was  in  his  bands. 
Hankey  v.  Smith,    E.   20  Geo.    3. 

L07,  n. 

SETTLEMENT. 

See  Emancipation.  Evidence,  No. 
16, 17>  18.     Removal. 

By  Apprenticeship. 

1.  An  indenture  of  a  parish  apprentice 
assented  toby  two  justices  separately 
is  void,  and  gives  no  settlement. 
R.y.Hamtall  Ridware^  TV. 29  G.  3. 

380 

2.  Service  under  indentures  of  appren- 
ticeship, not  stamped,  gives  no  set- 
tlement. R.  V.  Edgeicorth,  Tr,  29 
Geo.  3.  353 

3.  But  wherfe  the  apprentice  cove- 
nanted in  the  indentures  to  provide 
for  himself  meat,  driuk,  lodging, 
and  physic  in  sickness,  during  the 
term,  for  which  benefit' to  the  master 
no  additional  duty  was  paid  under 
the  8  Ann.  c,  0.  s,  46.  the  inden- 
tures were  nevertheless  held  good, 
and  a  settlement  was  gained  under 
them;  it  not  Bp|>earing  whether 
certain  weekly  payments,  which  the 
master  covenanted  to  make  to  the 


apprentice  during  tbe  term,  wc 
not  an  equivalent.  JR«  v.  WalUm 
Le  Dale,  H.  30  Geo.  3.     Pa^h\ 

4.  Where  a  master,  aAer  giving  hist 
prentice  leave  to  get  another masb 
recommended  him  to  go  to  a  partu 
iar person  in  the  same  business,  a 
make  an  agreement  with  him  fir  i 
own  good,  which  lie  accordin<!ly  d 
and  served  his  second  master  t 
months  before  his  indentures  m 
given  up  to  him  by  his  first  masti 
such  service  with  the  second  ausf 
gained  a  settlement.  R.  v.  ik 
Trinity  in  the  Minoriesj  E.  30  Geo. 

5.  Mere  knowledge  of  the  master  of  I 
apprentice  serving  another  perse 
without  a  consent  to  the  particuJ 
individual,  is  not  sufficienL         i 


•Bv  Certificate. 


1.  A  certificate  person  cannot  be  i 
moved  under  8  A:  9  IF.  3.  c.30.f 
he  is  actually  cha  rgea  We.  R.  r.  5 
Mary  Westport,  H.  29  Geo,  3.      A 

2.  Therefore  a  probability  th^iwty 
the  certificated  persons  residing  \ 
gether  in  one  family  will  becoa 
chargeable  (as  if  a  female  be  pre 
nant  with  a  bastard)  is  no  caused 
removing  them.  j 

3.  Where  relief  was  given  to  a  son  ai 
grandson,  living  iu  a  sej>aratehou 
from  the  father,  it  was  held  to  be  i 
ground  to  remove  him  and  his  otb 
children  living  with  him  :  but  ih 
part  of  the  family  only  which  w 
chargeable  was  rcmoveable.         i 

4.  A  certificate,  promising  to  recci^ 
the  paupers  when  requested^  aieii 
only  when  they  shall  he  legally  r 
quested,  namely,  by  two"juslic« 
when  the  paupers  become  charj 
able.  I 

6.  If  it  meant  to   receive  them  befo 
Ihey  became  chargeable,  it  would 
void  under  the  8  &  9  ff^  3.  c.  9li 
for  a  certificate  is  only  binding  wh 
it  is  conformable  to  that  statute.  1 

C.  If  a  person,  formerly  settled  at  ^ 
receive  a  certificate  from  that  pari 
while  hving  on  Ids  own  estate  at  £ 

^  the  certificate  ^  diacha^sed  by  h 

sal 
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■ubtequent  residence  on  bis  estate  at 
B.  R.  V.  VJlon,  E.  29  G.  8.  Pa.  251 
7.  The  piiriahof  ^.cumisted  of  several 
bamlets,  having;  sepafate  cburcli- 
wardens  and  overseers;  and  a  certi- 
ficate having  been  granted  by  sonje 
of  them,  describing  themselves  as 
oBicers  of  the'  putiih  at  hrse,  evi- 
-dence  was  admitted  to  shew  thai 
they  were  the  otiicers  of  the  hamttl 
in  which  tlie  pmipcr  was  settled. 
R.  V.  Samhorn,  E.  30  Cea.  3.      600 

Bt  Estate. 


1.  A  husband  mav  gain  a  seltlemeul 
by  residing  on'an  estate  vested  in 
trustees  for  the  separate  use  of  his 
wife.  R.  V.  litffhureh.  H.  29  (Jto.  3. 

PiiSeUA 

2.  An  efutVui/e  estate  will  confer  a  set- 
tlement. 117 

3.  A  conveyance  from  a  father  to  lii> 
son  in  consideration  o(  natural  love 
and  q^ecttitHnncJo/'lO^.  is  not  a  pur- 
chase within  the»iat.  ii  Geo.  I.e.  7. 
and  a  residence  itpon  it  will  give  u 
seltleinent.  R.\.Vft<m,E.iQGto-A. 

251 

4.  Purehaie  iu  that  statute  means  fur  a 
"pecuniary  consideration."  ib. 

6.  Where  the  consideration  expressed 
in  the  deed  of  conveyance  was  2tt/. 
under  which  the  pauper  claimed  hh 
setllemcut,  paroi  evidence  was  ad- 
mitted to  prove  that  30/.  was  the 
real  con:>ideration.  R.  v.  Scammon- 
den,  M.  30  6'eo.  3.  474 

6.  The  mortgagee  of  several  houses, 
atler  recovering  possession  in  eject- 
ment, permitted  the  mortgagor  tu 
inhabit  one  of  iheat  for  a  purlicular 
pufpote;  the  latter  gained  no  settle- 
ment b_>  such  residence :  lor  he  was 
not  in  possesiiion  as  mortgagor,  R. 
<i.Calh£rmglon,Tr.30Ge9.3.   77) 

■  By  Hikino  and  Sektick. 
].  The  servant,  having  been  hired  for 
and  served  1 1  months  for  10  guineas, 
wms  told  by  his  master  at  the  ex- 
piration of  that  time  that  "  be 
"might  stay  on  an  end,"  without 
mentjonipg  the  wages,  to  whjv  •!  tin 
servaatUMatedj  the  xcond  agree- 


ment was  faeldtobeageneraliiiring, 
and  the  party  serving  a  year  ulMter 
it  gained  a  settlement.  R.  v.  Abc- 
tlesfitld,  U.  2»  Gto.  3.  Pagt'tQ 

2.  A  hiring  Uiree  days  after  i)ftcAa«'nai 
till  the  Miehaelmai  following  in 
Leap.ycar,  logelhcr  with  a  service 
till  the  day  after  MUhutlnt^i-dejf, 
making  305  days  will  not  give  ,a 
settlenient.  R.  v.  Acklt^,  £.30  O.  8. 
350 
If  a  servant  be  unmarried  at  the 
time  when  be  is  hired  for  a  yttr, 
he  gains  his  settlement  by  a  year's 
service,  though  be  marry  before  tbe 
service  commences.  R.v.Altendale, 
Tr.  29  Geo.  3.  3B2 ;  &  S.  V.  Stmt- 
nhigton.  3B5 

4.  The  pauper  came  to  an  inn  at  tke 
request  of  tbe  waiter  (wlia  was  iB) 
to  lielp  him,  and  continued  there 
boardingaud  lodging  for  16  months  ; 
aud  the  wuiter  went  away  in  18 
months  :  after  which  the  pauper 
continued  to  serve  in  the  sanse 
manner  that  be  had  done  before, 
witliout  makiug  any  agreement  at 
all  with  the  master,  though  the  mag-' 
ter  Lnew  of  his  being  in  tbe  service 
the  second  day  :  It  was  held  that  be 
did  not  gain  a  settlement  by  luch 
service,  because  there  was  no  hiring 
for  a  year,  either  express  or  impli- 
ed. He  could  ouly  be  considered 
as  the  servant  of  the  master  for  the 
last  six  months.  K.  v,  St.  Matlhevt 
Ipsteich,  M.  30  G'.  ;i.  44a 

A  servant,  who  was  ill-treated,  hnd 
turned  out  of  doors  by  bis  master 
three  days  before  the  end  of  tbe 
year,  and  who  refused  (on  his  miis- 
ter's  request  the  uaxt  day)  to  return 
into  tbe  service  did  not  gain  a  set- 
tlement by  bis  service  tbo'ugb  his 
master  paid  him  his  wages  for  the 
whole  year.  R.  v.  G'ninfAont,  TV. 
90  Geo,  3.  4M 

Bt  OrricE. 

If  a  churchward  lie  iu  two  paiishci, 
the  sexton  way  gain  a  neitliment  in 
Ihe  one  in  wiiich  he  resides,  although 
no  part  of  the  churcti  lie  wit&in 
that  parish.  R,  v.  iioerpoo/,  H. 
29  Ge».A.  118 

3  U4 
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F!t  Rate, 

1,  Wbetberlfae  lanHlord  nr  tenant  be 
rated  tothe  laod-Ux,  (both  uamea 
being  in  the  tme.t  'n  n  tjurstion  of 
liiGt  to  be  found  by  tbe  juvlices  at 
SeMKMit ;  and  il'  tliey  stale  it  as  a 
ftct,  this  Court  in  pTeHuded  from 
con»iderinK  whether  ibey  bate  drJwn 
a  right  concluhiuii,  tJiough  lliey  state 
«ll  the  olber  rirciiiu stances  of  tlie 
caie.  K.  *.  Fotktlene.  M.  :tO  C.  3. 
Page  5115 
S.  The  paaper  being  duly  rated  and 
having  abM-onded,  hia  landlord  de- 
Mred  the  till  lector*  to  levja  distress 
on  bii  ffoods,  lest  ht  the  landlord) 
thaKldlotithetnmey;  inconsequence 
of  which  Ibey  went  to  the  home 
where  the  pauper's  daughter  said  a' 
fnendofherralherwnuldaasi:>tlbeni: 
they  then  went  lu  ibis  friend,  wbo 
gave  a  guinea  tu  the  collectors,  who 
ihertout  received  the  lux;  this  wub 
.  held  paymfr''  of  the  rale  by  the 
pauper.  R.  v.  Briilgnoalerf  H. 
30  Gev.  3.  £50 

■         Bt  takiko  a  Tevemest. 

1,  Renlinjt  a  dairy  will  give  a  settle- 
ment. R.  V.  Piddkirtnthide,  Tr. 
30  Cm.  8.  77-2 

2.  So  will  a  rabbit  warren,  thoiif>b  the 
paity  taking  it  have  no  iuleresl  iu 
the  foil,  exi-ept  thut  ofenteriug  upon 
the  warren  to  kill  rabhiti. 

SHERIFF. 

5wPRXrTicK,  Nil.  \1. 

1.  Wtiether  a  slicrilT,  nho  selh 
term  in  pos'sesiiion  of  the  dfbtur  un- 
der ^fi.Jit.  niuy  nut  jiut  the  vendee 
in  poaie^sion.  Qu.?  TaifiaT\.  Vole, 
E.  «0  Geo.  3.  SO-i.  2D0 

2.  Where  a  tenant  is  in  possession  and 
tlie  eiccution  Is  iigain^t  the  landlord 
whose  term  is  to  be  sold,  the  sheriff 
cannot  turn  tlie  tenant  out  ofpof 
bessiou.    Semi.  3t)8 

SHIP.  ^ 

^TfLie^iT-iiouSE     uiiet. 
1 .  An  alisiilitte  bill  of  sale  of  a  ship  then 
'■    at  tiM  is  void  by  2d  Oeo.  3.  c.  60. 
e.  I",  unless  Itic  certificate  of  the  re- 


Hi 
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not  be  stamped,  under  the  23  Geo* :). 
r.  58  ;  it  being  si  contract  relating  to 
^he  iofe  qf  gw>d%,  which  by  the  4th 
section  of  that  statute  is  exempted. 
fJurrift  V.   Edensor,  //.   30  G.  3. 

Page  524 

STIPENDIARY  CURATE. 
See  Mandamus,  No.  3,  4, 5. 

STOCK    JOBBING 

See  Assumpsit,  No.  4,  5,  6. 
STATUTES  CITED   oe    commented 

UPON. 

See  Limitations,  Statute  of. 

Henry  III. 
20.  c.  4.  f^St.  of  MertonJ.  Waste.  446 

EdWard  I. 

0.  c.  I.  (Stat,  of  Gloucester)*    Costs. 

452 
13.  c.  46.  ffVesttninstery.  Waste  446 

Henry  VI. 

8.  c.  10.  Outlawry.  601 

8.  c.  12.  9.  2.  Amendmeiit.  350 

23.  c.  10.  Fees.  417 

Henry  VIIL 

6.  c.  4.  Outlawry.  501 

33.  c.  1.  False  tokeus.  90 

32.  c.  34.  Grantees.  Reversions.    323 

Elizabeth. 

B.  c.  1.  J.  2.  Co8t9.  511 

18.  c.  3.  Appeal.  Sessions.  Bastardy. 

496 
18.  c.  5»  Penal  Action.  362 

3I.C.  4.  Outlawry.  601 

43.  c.  2.  Jr.  6.  Overseers.  38 

s,  6.  Parish  apprentices.  107*  380 

-*  c.  6.  Costs.  37 


17.  c.  7. 1.  3.  Replevin. 
22  4:  28.  c.  9.  Costs. 


J^iVe350 
-       138 


William  and  Hart. 

4  &  6  r.  22.  Outlawry.  601 

6.  c.  11. 1.2,  3.   Costs.   Attaehment.: 

612 
8  d:  9.  r*  30.  Certificates.  44. 

Amitr. 

7.  €•  12.  Ambassadors.  SenriBtfl.  80 

8.  c.  9.  i.  46*    Indentures.    Stanipi« 

516 
Teoror  I. 

9.  c.  7.  f .  4.  Poor.  Mtgority.         692  * 

es7 

1.  8.     Appeal   to   Sessions* 

160;604* 

— *.  5.  Purchase.  261 

c.  20.  Feme  Covert.    Copyhold. 

102 


11.  c.  4. 1.  2.  Corpo:   tion. 
Georgs IL 


352 


James  L 

21.  c.  4.  s.  2.  Penal  action* 
—  c.  16.  Limitations. 
«a-  c.  19.  Bankrupts. 


362 

17%  3 

81&  618 


2.  c.  22.  Set-off.  68 

2.  c.  24.  Bribery.  -^  S 

6.  c.  80.  Set-oiL  607. 

7.  c.  8.  Stock-jobbing.  418 

8.  c.  24.  Set-off.    Bond.  66 

9.  c.  38.  Bribery.  '6 
12.  c.  36.  Copy-right.  50ll>' 
14.  c.  17*  Judgment  of  non-mit  1.661 
19.  c.  37.  Re-assurance.  260 

22.  r.  44.  Soldiers  exercising  trades. 

136: 

23.  c.  27.  Westminster  Jurisdiction.  462 
—  c.  33.  Middlesex  JurisdictioB.     ib» 


26.  c.  28.  Licenses. 

30.  c.  24.  False  pretences. 

32.  c.  28.  Fees. 


660 

98 
417 


Charles  II. 

18  A  14;  c.  18. «,  2.  Appeal.  Sessions. 

496.604 
Division  of  pa- 
rishes. 746 


George  HI* 

6.  c.  46.  Licenses.  600 

13.  c.  68.  s.  5.  Penalty.  448 

14.  c.  48.  Wagers.  Insurance*  603 
~  c.  78. 1.  41.  Party-wall.  458 

—  c.  79.  Interest.  Colonies.  426 

16.  c.  5.  America.  .    ATI 

17.  c.  26.  f .  2.  Annuity  Act  SML  664 

—  c.  106.  Appeal.  776 

19.  c.  67.  Prize.  840. 844 

20.  e.  36.  Apprentices,  628 
23.  c  68.  Agreements.  StemPi*    524 

28.  e.  70. 


t 
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33.  €.  70.     Kojtice.    .Computation. 

f4.  c.  6.  Soldiers  esercising  trades.  134 
S5.  c.  27.  Apprentices.  623 

—  c.  5i.Pblt-|}orseact.  60.  72.   519. 

632.Qf} 
)§.  tf.  eo.  #.  17.    litegisir;  of  shipa 

406 
*r  c.  107.  9.  ISU  'Militia-Bep  exer- 
cising trades.  1$4 
27.  c.  26.     Post-^rpe  act.     632.  037 
38.C.98.    Wool.    TriaL              611 

SUNDAY. 
Su  Pbactici,  No.  43. 

SUPERSEDEAS. 
5f$VfLAcricz,  No.  25. 

T. 
TAXES. 

Ste   PosT^HoRSE   Act.     Pbeboga- 
Tivs.    Rate>  No.  5. 

TENANT. 
Sublandlord  and  Tknavt*. 

TENDER. 

1.  A  tender  of  bank  notes  is  good,  un- 
less specially  objected  to  pn  that  ac- 
count at  the  time.  Wright  v.  Reed^ 
U.t^i^jto.S.  634 

2.  If  i^.  Bl  and  C.  have  a  joint  de- 
jpand.and  C.  has  a  separate  demand 
x>n  Jp.,  and  X).  o^er  A.  to  pa^r  him 
jK>t1i  the  debts,  which  A*  refuses 
>vitbout  o^jectii^  to  the  form  of  the 
■^nder,  on  account  o^  his  being  en- 
titled only  to  the  joint  demand,  D» 
may  plead  this  tender  in  bar  of  an 
action  on  the  joint  dem-jnd,   and 
•hould  state  it  as  a  tender  to  A.  B, 
and  C  Douglas  v.  Patrkky  Tr.  30 
41eo.9:  683^ 


2.  Therefore,  when  the  law  requires 
that  a  obonth's  notice  of  an  action 
be  giyen,  the  month  begins  frith  the 
day  on  which  the  notice  is  served 

Pi^e62S 

THI. 
See  Rate  No.  2. 

TITHES. 
5^  Rate  No.  1. 


TOWING. 


See  RiYEXis. 


TIME. 

1.  rj^'jljete  CQOiputation  of  time  is  to  be; 
/nade  from  an  act  donei  the^day  on 
M'hich  the  act  is  done  is  to  be  inclu- 
>ded  in   the  ^ckofiing.     C^asile  v.- 


SurdMhfi.  ^,,geo.3. 


TOWNSHIP. 
See  Parish. 

TRANSITU. 

See  CoNSiGN'OR. 

TRESPASS. 

5fe  Pleading,  No.  2.  5,6.  10,  II 
12,13. 

1.  A  person  may  justify  hunting  foxe: 
over  the  grounds  of  auother,  becaus 
they  are  noisome  aniniaU.  JS'iihola 
V.  Badger,  37  &  38  EL  C.  B.  n.  fc 

TRIAL. 

1.  When  a  plaintiff  has  carried  a  rccon 
down  for  trial  once,  the  Court  wil 
not  give  judgment  as  in  case  o 
non-suit  for  not  carrying  it  down  ; 
second  time,  even  tho'  it  be  made  : 
remaiict  the  first  lime.  Mcwhum  t 
Ijjoigleyy  H.  20  Geo.  3.  1 

2.  The  meaning  of  the  74th  section  ol 
28  G.  3.  c.  38.  s,  31.  (relative  tocv 
porting  wool)  which  enacts  that  an^ 
information  upon  it  shall  be  tried  h] 
a  jury,  to  be  summoned  out  ofanotkex 
county  than  that  where  the  fact  n-a; 
committed,  is  that  the  trial  shall  bi 
hadin  another  county  :  and  under  thi 
31st  section  the  court  out  of  whicl 
the  record  issues  is  to  give  judgment 
and  not  the  court  of  Aisi  Prius 
where  it  is  tried.    JB^rr  t.  Hams 


ea»i  -  wrth,  E.  30  Geo.  3. 


Gil 
3.  \yhtt 
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3,  Where  short  notice  of  trial  is  to  be 
accepted  io  country  causes^  such  no- 
tice shall  be  given  at  least  four  days 
before  the  commission  day,  one  day 
exclusive,  and  the  other  inclusive. 
Reg.  Gen.  E,  30  G.  3.       Page  600 

TRINITY   HOUSE. 
See  Light-House  Duties, 

TROVER. 

See  Bankrupt,  No.  1.     Covsignob. 

Ship,  No.  3. 


V. 

VARIANCE. 
See  Pleading,  No.  25. 

1 .  A  corrupt  agreement  for  the  forbear, 
ance  of  niouey  tUi  one  or  the  other 
of  two  days,  at  the  option  of  the 
borrower,  must  I>e pleaded  according 
to  the  fact  in  the  altemaiive ;  and  if 
it  be  stated  as  an  absolute  forbear- 
auce  till  one  of  those  days,  the  evi- 
dence will  not  support  the  plea. 
TiUe  v.  Well'mgs,  H.  30  Geo.  3.  631 

2.  Plaintiff  covenanted  to  boild  two 
houses  for  600/.  by  a  certain  day, and 
averred  iu  an  action  of  covenant  for 
the  monev,  that  the  houses  were 
built  in  the  time ;  evidence  that  the 
time  had  been  enlarged  by  parol 
agreement,  and  the  houses  finished 
within  the  enlarged  time,  will  not 
support  the  declaratioo.  Uttler  v. 
HoUoHd,  E.  30  G.  3.  dOO 

VENDOR. 

£'etf  Consignor^ 

VENUE. 
See  Attorkby,  No.  3. 

I.  In  an  action  for  a  libel,  the  Court 
wilickauge  the  venue  into  a. county 
in  which  it  was  both  written  ana 
published.  Freeman  v.  NorriSf  £• 
29  Geo.  3.  906 

^  So  if  written  here,  and  sent  by  letter 
out  of  the  kipgdom,  it  ma^  be 
changed  to  Ihie  eouty  wbeie  written. 


Jdetcaff  y.  Markhqm,  E.  30G.3. 

Page  fl62 

3.  The  venue  in  the  margin  may  assist^ 
but  cannot  hurt  the  plaintiff.  MeU 
lor  V.  Barber,  Tr.  4o  Geo.  3.     387 

4.  >\here  in  debt  on  bond  by  an  admi^ 
!iibtrator  the  declaration  alleged  that 
administration  was  granted  by  the 
Bishop  of  Litchfield  and  Coveniru, 
and  the  venue  in  the  margin  was  laid 
in  London,  but  the  bond  was  stated 
to  be  made  at  Derby,  which  is  withio 
the  diocese,  the  Court  on  a  general 
demurrer  held  that  to  be  sufficient, 
and  that  the  bad  venue  in  the 
margin  was  cured  by  the  statute  of 
jeofails.  387 

5.  An  affidavit  to  change  the  veniie 
from  A.  to  B.  must  state  that  the 
cause  of  action  arose  iu  B.  and  not  in 
A.  or  elsewhere  out  of  B.  Alien  v. 
Griffiths,  M.  30  Geo.  3.  485 

VERDICT. 


Su  Amendment,  No.  1.  3. 

I.  If  the  jury  jfind  a  verdict  for  tibe 
plaintiff  with  one  penalty,  geoenil- 
iy,  in  a  penal  action,  and  the  plain- 
tiff apply  it  to  one  count,  he  can* 
not  afterwards  apply  it  to  another, 
though  the  former  lie  bad  in  point  of 
law,  and  though  the  evidence  would 
have  warranted  the  verdict  on  any 
other  count.  Holloway  q.  t.  v.  Ben» 
net,  M.  30  Geo.  3.  448 

VIDELICET. 

See  Pleading,  No.  25. 

I.  Where  any  thing  is  pleaded  under  a 
videlicet,  the  party  is  not  concluded 
by  it ;  secus,  where  there  itno  vide- 
licet.  Synunumds  v.  Knox,  Hp  'S8 
G.  3. 


U. 


USAGE. 

'1.  Where  the  words  of  a  charter  are 
doubtful,  they  may  be  ezpbuned 
by  usage.  Blankley  v.  WintUmky^ 
E.29Geo.3.  -^86. 888.  202 

8  And 
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And  G^tt  T.  Bmdley,  M.  17  C  S. 
P<if«288.«. 

USURY. 
5w  Pliaoiik),  Nu.  IS. 

1.  He  itat.  14  Cm.  3.  c.  7S.  rebrrs 
lolely  to  Kcurities  ofl  towf  io  trclaiui 

.  aad  Ibe  Coloniei.  And  thcicfbrp 
wliere  A.  contracted  with  B.  for  tlie 
ndcofan  eitate  in  the  iVesf  Indies, 
snd  it  was  agreed  tLst  part  of  lite 
parcbate  monev  should  remain  hcu- 
red  by  the  bond  of  B.  and  0'.,  and 
that  Iwod  was  afUrwanlg  cancelled, 
and  annther  executed  ki  England,  ly 
jB.  »adj}.,  rcKrring  Gl.  per  cent,  iti- 
teretl,  (in  the  same  manner  as  the  fur- 
mer  one,)  such  contract  was  held  to 
be  usurious.  Dttoar  r.  Span,  M. 
30  Geo.  3.  4-25 

$.The  loaoof  money  produced  byilic 
■ale  of  itock.  on  an  agreement  that 
the  borrower  »hall  replace  this  stot-k 
on  a  certain  day  or  repa^  the  money 
on  a  tubsequent  day,  with  such  ' 
terest  in  the  mean  time  as  the  stock 
itaelf  w«uld  have  produced,  is  not 
nsuriou*,  tho'  the  interest  exceed  5/. 
per  cent.,  unlesi  llie  transaction  be 
colourable,  and  a  mere  device  to 
obtain  more  than  legal  interest. 
Taie  V.  Wellingt,  U.  30  Geo.3. 531 

W. 

t.  A  wager  that  A.  had  purchased  a 
waggon  of  B.  S*  not  void  at  com- 
mon law,  nor  prohibited  by  stat. 
14  G.  3.  c.  46. ;  and  an  action  may 
be  maintained  upon  it.  Good  ▼.  El- 
Hot,  Tr.  30  Geo.  3.  WS 

2.  In  general,  a  wager  b  legal,  if  it  be 
notaa  incitement  lo  a  breach  of  the 

"  peace  or  to  immorality,  or  if  it  do 
not  affect  the  feelings  or  interest  of 
a  third  person,  or  expose  him  to  ri- 
dicule, or  libel  him,  or  if  it  be  no) 
against  sound  policy.  ii, 

WALES. 

See  CEsnoKAEi. 


WARRANTY. 
Set  IxsuRANCi,  No.  3. 

WASTE. 

See  EnssMcp.,  No.  S-  Harok. 

WEST   INDIES. 

5ee  UsTTRY,  No.  1.. 

WESTMINSTER   JURISDICTIO? 

See  Jurisdiction,  No.  7,  8. 

1.  Whether  H'Mfinnur^rbeacity  with 
the  20  Ceo.  3.  c.  28.  relating  to  tl 
granting  of  licenses.  Qa. .-  R. 
DoKM,H-^Geo.3.  Pu.569.&'l 

WILL. 
Set  CoPTnoLD,    No.    11.      Detii 

Pro  a  ATE. 
U  Or  construed  wid   in  a  surrcniie 

WrigiU  V.  Kemp\  M,  90  Geo.3.  V, 

WITNESS. 

1.  In  general  a  person  is  a  coupetei 
witoew,  unless   he    be    iittercsled  . 

the  event  of  the  suit.  Beat  t.  Baix 
in  error.     H.  20  Geo.  3.  i 

And  unless  the  verdict  can  Itegiveu< 
evidence   by   him    in    another  sui 
Bell  V.  HarveooH    Tr.  -I'J  Vto.  ■ 
•Hi 

2.  Therefore  one  underwriter  mav  ht 
witness  for  another  in  an  action  ou 
policysuhscribed  by  both.  •! 

3.  And  if  he  has  engaged  to  contribut 
to  the  defendant's  costs,  and  lu«  u 
action  depending  against  liiniiciro 
the  same  policy,  and  has  juined  sa. 
plaintiff  in  a  bill  in  equity  fundi* 
covery,  he  may  be  made  a  compelni 
witness  by  the  defendant's  relrajiu 
him  from  any  contributions  to  th 
costs  in  low  or  in  equity,  and  by  a 
offer  by  himself  and  the  defendant  I 
pay  the  costs  in  equity,  and  dismi< 
the  bill  as  to  them.  ^ 

4.  In  some  cases  even  an  interested  pei 
son  is  a  cumpeteot  witness  from  d< 
cesiily.as  where  the  interest  ariH 
after  a  plaintiff  or  a  defendant  bi 
an  intereat  in  hia  testimony.        iJ 
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6.  In  coyeiiant  for  rent  upon  a  lease  by 
A.  to  jB.,  the  point  in  issue  was  whe- 
ther C.  (whose  title  both  admitted) 
demised  first  to  A.  or  to  another  per- 
son; C.isa  competent  witness  to  proTe 
the  point  in  issue ;  for  the  verdict 
cannot  be  ^ven  in  evidence  in  any  ac- 
tion which  may  afterwards  be  brought 
either  by  or  against  him.  Bell  v. 
Harwood,  Tr.  29  Geo.  3.  Pt^e  308 

6.  But  if  two  persons  are  conteudingfor 
the  possession,  who  are  to  pay  rent  in 
different  rights,  there  the  landlord 
could  not  be  admitted  a  witness  to 
prove  the  demise  in  the  ejectment. 
Per  Buller,  J.  t*. 

7.  A  witness  may  refresh  his  memory 
by  ani/  book  or  paper,  if  he  can  af- 
terwards swear  to  the  fact  fioni  his 
own  recollection :  but  if  he  cannot 
swear  to  the  fact  from  recollection 
any  farther  than  as  finding  it  entered 


ill  a  book  or  paper,  the  or^ftiuij  book 
or  paper  must  be  produced.  Doe 
d.  Church  v.  Perkins,  Tr.  80  G.  3. 

Psge  149 

WOOL. 

See  Jurisdiction,  No.  9,  ID. 

1.  It  b  aa  offence  within  the  stiL 
28  Geo.  3.  c.  38.  s,  3K  to  preM  to* 
gether  yam  made  of  wool ;  and  t 
declaration  or  information  on  this 
act  need  not  aver  that  it  was  in  suck 
a  state  as  might  be  reduced  to  and  used 
as  wool  again.  Dyer  v.  Ilainswarik^ 
E.  30  Geo.  Z.  611 

2.  Semb.  Such  averment  is  only  neces* 
sary  jn  the  case  of  a  prosecution  for 
"  pretended  manufactures  J*  ib, 

WORDS, 

See  DiYisE.     Issue.    Or.    Publxc« 


END  OF  THB  THIRD  YOLUMB. 


E.  W.  Morrli,  Primter,  Wjrcoaibcr 
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